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 problemis arsi

mmarTvelobis saerTaSoriso praq-

tikaSi saparlamento modeli, romelic 

pirvelad inglisSi warmoiSva,1 erT-

erTi gavrcelebuli formaa.2 msoflio 

iuridiul mecnierebaSi mmarTvelobis 

formebs aqtiurad ikvleven. saxelmwifo 

mmarTvelobis formis Sesaxeb mecnier-

eba iseTive Zvelia, rogoric, zogadad, 

samarTlis mecniereba. saqarTveloSi 

sa  parlamento mmarTveloba garkveuli 

TaviseburebebiT arsebobda pirvel re-

spublikaSi3. saerTaSoriso samarTle-

briv literaturaSi saparlamento mo -

dels zogjer `parlamentarizms~ uw-

o   deben, xolo qarTvel mecnierTa na-

wi li mas parlamentis arsebobasTan 

aig ivebs.4 evropel iuristTa nawili 

aRiarebs, rom parlamentarizmis (sapar-

lamento marTvis) qvakuTxedi aris mTa-

vrobis politikuri pasuxismgebloba 

parlamentis winaSe. ama Si kidev ufro 

davrwmundebiT, rodesac gavecnobiT 

frangi iuristis, filip lovos, naS-

roms `parlamentarizmi~5. parlamentis 

winaSe mTavrobis politikuri pasux-

ismgeblobis princips parlamentariz-

mis6 amosaval debulebad miiCnevdnen 

saqarTvelos konstituciis avtorebi. 

pirveli samarTlebrivi aqti, romelmac 

gansazRvra droebiTi mTavrobis poli-

tikuri pasuxismgebloba erovnuli sab-

Wos (parlamentis) winaSe,7 iyo saqarTve-

los damoukideblobis deklaracia.8 

beqa qanTaria

saxelmwifo mmarTvelobis formis sakiTxi 
saqarTvelos pirvel konstituciaSi

(mmarTvelobis dasavlur sistemebTan SedarebiTi kvleva)

ase ve, am aqtis safuZvelze mTavrobis 

wevrebi angariSvaldebulni da politi-

kurad pasuxismgebelni iyvnen saqarTve-

los damfuZnebeli krebis winaSe.9 unda 

iTqvas, rom safrangeTis konstituciur 

modelSi ganisazRvra mxolod politi-

kuri pasuxismgebloba. monisturi pa r-

lamentarizmis doqtrinis warmomadgene-

li kare de malbergi aRniSnavs: `roca 

safrangeTis 1875 wlis konstitucias 

surda, ganemtkicebina saparlamento 

reJimi, is Semoifargla pasuxismgeblo-

bis principis damyarebiT, sxva danarCeni 

aqedan gamomdinareobs~.10 es imas niSnavs, 

rom saparlamento mmarTvelobisaTvis 

mTavaria mTavrobis politikuri pasux-

ismgebloba. mTavroba unda gadadges, 

Tu is dakargavs sakanonmdeblo organos 

ndobas.

saqarTvelo am periodSi iyo sapa-

rlamento respublika. rasakvirvelia, 

mmarTvelobis es forma moklebuli iyo 

wminda parlamentarizmisTvis damaxa-

siaTebel principebs, rac gulisxmobda 

neitraluri politikuri figuris – 

prezidentis da mTavrobis solidaruli 

pasuxismgeblobis uaryofas, parlamen-

tis daTxovnas. Tumca, mTavrobis wevris 

individualuri politikuri pasuxism-

geblobis arsebobis gamo, igi garkveul-

wilad uaxlovdeboda saparlamento mar-

Tvis konstruqcias. saqarTvelos axal 

da uaxles istoriaSi11 iyo mcdeloba, 

pirveli respublikis mmarTvelobis in-

stituciuri principebi gadmoetanaT 

Tanamedrove realobaSi. sakonstitucio 
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komisias daevala12, SeemuSavebina pir-

veli konstituciis axali redaqcia, ma-

gram man, parlamentis gadawyvetilebiT, 

Seqmna saqarTvelos axali konstitucia13 

demokratiuli respublikis pirveli 

konstituciis principebze dayrdnobiT, 

rac asaxulia kidec mis preambulaSi. Se-

saZlebelia, saqarTvelo momavalSi ga-

xdes saparlamento mmarTvelobis qvey-

ana. am saqmeSi pirvel konstituciaSi 

asaxuli mmarTvelobis saparlamento 

fo  rma SeiZleba, nimuSic ki gaxdes sakon-

stitucio cvlilebebis dros. 

pirveli konstituciis mmarTvelo-

bis modeli saWiroebs mecnierul Seswa-

vlas da gaSuqebas. amisTvis ki sakmao 

dokumenturi masala arsebobs saqarTve -

los erovnul arqivSi. am problemis Se-

sa xeb Cven mier mecnierul Rirebuleb-

ebze dafuZnebuli Sexedulebebi da 

daskvnebi, ZiriTadad, ganpirobebulia 

mmarTvelobis saerTaSoriso modeleb-

is SedarebiTi analiziT. amgvari mod-

elebi, rogorc wesi, asaxvas pouloben 

konstituciebSi. sakiTxisadmi aseTi 
meTodologiur-mecnieruli midgoma 

iZleva mmarTvelobis qarTuli modelis 

Taviseburebisa da specifikis garkvevis 

saSualebas. pirveli respublikis mma-

rTvelobis saparlamento forma dasav-

leT evropis qveynebSi moqmedi kon-

stituciebis14 mmarTvelobis sakvanZo 

principebis Serwymis Sedegi iyo. qar-

Tul konstituciaSi arcerTi qveynis 

saxelmwifo mmarTvelobis forma pirda-

pir ar gamouyenebiaT, igi, ZiriTadad, 

Sereuli tipis modeli ufro iyo, romel-

ic iTvaliswinebda qarTul politikur, 

tradiciul, ideologiur Tu sxva faq-

torebs, aseve, konstituciamdeli xanis15 

mmarTvelobis principebs. es iyo: parla-

mentis mier mTavrobis Tavmjdomaris 

arCeva, Tavmjdomaris mier ministrebis 

mowveva, mTavrobis Tavmjdomaris saer-

TaSoriso warmomadgenloba da sxva, rac 

im periodis mmarTvelobis dasavlur 

modelebSi ar gvxvdeba.

pirvel konstituciaSi asaxuli par-

lamentisa da mTavrobis arCevis wesi, 

maTi urTierTmimarTeba, struqtura da 

saqmianoba gansazRvravs mmarTvelobis 

formis ZiriTad arss. Cven Tavi movuy-

areT sakvlevi problemis irgvliv ar-

sebul mdidar dokumentur masalas da 

SevecadeT, maTi SedarebiTi analizis 

safuZvelze gveCvenebina saxelmwifo 

mmarTvelobis konstituciuri safuZv-

lebi. Cveni erT-erTi mizania, gavaqar-

wyloT dRemde arsebuli mosazreba, 

romlis Tanaxmad, pirveli respublikis 

mmarTvelobis saparlamento siste-

ma16 da pirvel konstituciaSi asaxuli 

mma rTvelobis saparlamento modeli 

Sveicariuli iyo, rac ar aris swori im 

martivi mizezis gamo, rom aRniSnul pe-

riodSi Sveicaria ar yofila saparla-

mento respublika, anu iq ar idga par-

lamentis winaSe mTavrobis politikuri 

pasuxismgeblobis sakiTxi – mTavroba 

damoukideblobas inarCunebda parlame-

ntisagan. pirveli konstituciis saxelm-

wifo mmarTvelobis modeli evropis 

qveynebSi damkvidrebul (germanul, 

frangul, belgiur, Sveicariul) siste-

mebTan iyo miaxloebuli, rac dastur-

deba Cven mier mopovebuli dokumenturi 

wyaroebiT. amdenad, saqarTvelos kon-

stituciis mmarTvelobis gza swored 

dasavluri tipis mmarTvelobis konsti-

tuciur modelebze gadis. 

unda aRiniSnos, rom sainteresod 

ga dawyvetili mmarTvelobis formis ga-

mo, pirveli konstitucia iyo erT-er-

Ti progresuli evropis kontinentze17; 

garda amisa, igi im dros aRiarebda iseT 

Rirebulebebs, rogorebicaa: Ta vi suf-

leba, demokratia da samarTleb rivi sa-

xelmwifo, romelTac dRevan de  li ev-

ropa eyrdnoba. pirvel konstitu ci a ze 

am azrs gamoTqvamda germaneli iuris-

tis, volfgang gaulis, germanuleno va-

ni naSromis18 winasityvaobaSi germaniis 

sagareo saqmeTa federaluri ministri 

hans-ditrix genSeri19; saqarTvelos ko-

nstituciis proeqts gascnobia ingli-

sis sagareo saqmeTa ministri ramzei ma-

k donaldi, romelsac Tavisi dadebiTi 

azri gamouqveynebia Jurnal „Nation~-Si.20 

rogorc makdonaldi miuTiTebda, qarT-

velma xalxma am konstituciis proeqtis 
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b. qanTaria, saxelmwifo mmarTvelobis formis sakiTxi saqarTvelos pirvel konstituciaSi

SemuSavebiT mTel kacobriobas daumt-

kica, rom igi maRali samarTlebrivi 

kulturisa da politikuri Segnebis 

mqone eria; peterburgis universitetis 

profesorma da ruseTis droebiTi mTav-

robis sakonstitu cio komisiis wevrma b. 

Sackim gazeT „Слово~-Si21 saqarTvelos 

konstituciis proeqts statiaTa mTeli 

seria miuZRvna. igi miuTiTebda, rom 

saqarTvelos konstituciis proeqti 

uaR resad demok ratiuli da progresu-

li dokumentia; konstituciis proeqts 

gaecno da da debiTad Seafasa germaniis 

social-de mokratiuli partiis erT-

erTma liderma karl kauckim.22 sagulisx-

moa is faqti, rom pirveli konstituciis 

dedani aRmoCenil iqna SveicariaSi, ker-

Zod, q. ciuri xSi, erT-erTi Sveicarieli 

qarTvelologis pirad arqivSi. am kon-

stituciiT saqarTvelo eziara WeSmarit 

evropul Rirebulebebs, dasavlur 

politikur da iuridiul kulturas, 

romelsac manamde moklebuli iyo Cveni 

qveyana. SeiZleba iTqvas, rom konstitu-

ciaSi aisaxa saxelmwifoebrivi mmarT-

velobis evropuli monapovari. konsti-

tuciaSi Camoyalibebuli mmarTvelobis 

sistema uaxlovdeboda im qveynebis kon-

stituciur modelebs, sadac damyarebu-

li iyo saparlamento mmarTveloba.23

damfuZnebeli krebis sakonstitu-

cio komisiam gamosca konstituciis 

proeqti,24 romelic iTargmna frangul 

enaze.25 konstitucia damfuZnebeli 

kre  bis sagangebo plenarul sxdomebze 

ganixileboda rTul politikur viTare-

baSi.26 21 Tebervals krebam konstituci-

is proeqti naCqarevad daamtkica. 

pirveli konstituciis me-4 (parla-

menti) da me-5 (aRmasrulebeli xelisu-

fleba) Tavebis muxlebis (orive Tavi 

mTlianad moicavs 30 muxls) Seswavla 

naTels xdis, Tu romeli qveynebis kon-

stituciebis normaTa analogebia isini. 

unda aRiniSnos, rom konstituciis orive 

Tavi, ZiriTadad, Seicavs Sveicariis 1874 

wlis 29 maisisa27 da belgiis 1831 wlis 7 

Tebervlis28 konstituciaTa principebs, 

xolo 30 muxlidan ori aSS-is 1787 wlis 

17 seqtembrisa29 da germaniis 1919 wlis 

11 agvistos konstituciaTa30 Sesabamisi 

muxlebis pirdapiri analogia. swored 

germaniis konstituciis es muxli gan-

sazRvravs mmarTvelobis konstituci-

ur safuZvels saqarTvelos 1921 wlis 

konstituciaSi, anu mTavrobisa da minis-

trebis individualur pasuxismgeblobas 

sakanonmdeblo organos winaSe.

konstituciis proeqtis avtorTa 

ZiriTadi mizani iyo, sxva konstitucie-

bis msgavsad, ganesazRvraT Semdegi in-

stitutebi: 

saxelmwifo mmarTvelobis konsti-• 
tuciuri forma;

saxelmwifo xelisuflebis orga-• 
nizacia;

saxelmwifo xelisuflebaTa Soris • 
funqciebis gamijvna;

saxelmwifosa da moqalaqes Soris • 
urTierTobebis mowesrigeba.

dasavluri konstituciebi, rogorc 
ZiriTadi wyaroebi

saqarTvelos mmarTvelobis kons-

tituciuri safuZvlebis Seswavla war-

moudgenelia mmarTvelobis evropul 

sistemebTan misi SedarebiTi analizis 

gareSe. mniSvnelovania aRiniSnos, rom 

saqarTvelos konstituciis avtorebs 

is ar gadmouweriaT sxva qveynebis kon-

stituciebidan da is ar aris romelime 

dasavluri konstituciis asli. aRniS-

nulis sailustraciod moviyvanT kon-

stituciis erT-erTi avtoris, raJden 

arseniZis, sityvebs: 

`konstituciis Seqmnis dros ki ar 

unda gadavweroT sxvisi konstituci-

ebidan, aramed SevufardoT Cvens cxo-

vrebas~.31 konstituciis proeqtze mu-

Saobis dawyebisTanave sakonstitucio 

komisia Seudga evropuli qveynebis kon-

stituciebis qarTulad Targmnas da 

gamocemas. iTargmna da gamoica germa-

niisa32 da Cexoslovakiis konstituci-

ebi.33 rogorc komisiis stenografiuli 

Canaweridan Cans, saWirod miuCneviaT 

germaniis konstituciis gamocema, ro-

melsac komisiis muSaobisTvis didi mniS-

vneloba hqonda.34 ufro adre, qarTul 
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enaze gamoqveynda Sveicariis konstitu-

cia.35 komisiis erT-erTi sxdomis oqmis 

mixedviT, simon kldiaSvils uTargmnia 

safrangeTis konstitucia,36 romelic, 

samwuxarod, ar gamocemula, yovel Sem-

TxvevaSi, igi saarqivo masalebSi ar 

gvxvdeba. pirveli konstituciis erT-

erT mniSvnelovan wyarod SeiZleba Cai-

Tvalos belgiis konstitucia,37 rome-

lic ar yofila Targmnili da gamoce-

muli. miuxedavad amisa, misi gavlena 

qarTul konstituciaze didia. belgiis 

konstituciam mniSvnelovani roli 

Seasrula sxva qveynebis konstituciebis 

Camoyalibebis saqmeSi. ai, ras wers fran-

gi profesori filip lovo: `is Tavad 

warmoadgens im models, romelic gav-

lenas iqoniebs bevr konstituciaze, XIX 

saukunidan moyolebuli.~38 zemoT aR-

niSnul konstituciebSi mmarTvelobis 

formebi Taviseburad iyo warmodgenili. 

sagulisxmoa is faqti, rom saqarTvelo-

Si iTargmna da gamoica mxolod is kon-

stituciebi, garda Sveicariis kon-

stituciisa, romlebic mmarTvelobis 

formad saparlamento sistemas aRi-

arebda. unda iTqvas, rom mmarTvelobis 

am formebze didi gavlena inglisurma 

modelma moaxdina.39

mmarTvelobis saerTaSoriso 
modelebi

pirvel respublikaSi erTmaneTs gae-

mijna mmarTvelobis sami ZiriTadi tipi: 

a) Sveicariis pirdapiri demokratia, 

sadac xalxi uSualod, pirdapir monaw-

ileobda xelisuflebis ganxorcielebis 

procesSi;40 b) amerikuli tipis dualis-

turi ` demokratia, romelic xelisuf-

lebis danawilebis princips efuZneba~ 

da sadac xelisuflebis saTaveSi dgas 

prezidenti, anu saprezidento respub-

lika, da g) franguli tipis parlamen-

taruli demokratia,41 romlisTvisac 

damaxasiaTebeli iyo mTavrobis poli-

tikuri pasuxismgebloba parlamentis wi-

naSe, rac iwvevda mis gadadgomas.42 am sami 

sistemidan konstituciaSi miRebuli 

unda yofiliyo erT-erTi. sakonstitu-

cio komisiis wevrTa nawili mmarTvelo-

bis Sereul formas uWerda mxars. ma-

galiTad, mmarTvelobis Sveicariul-

franguli principebis gaerTianebis ide-

iT gamodioda social-demokrati pavle 

sayvareliZe.43 komisiam mmarTvelobis 

amerikuli modeli (saprezidento sis-

tema) imTaviTve uaryo. 

saparlamento (konstituciuri) mon-

arqia bevr saxelmwifoSi iyo miRebuli. 

konstituciuri monarqiis umravles 

qveyanaSi aRmasrulebeli xelisufleba 

politikurad pasuxs agebda sakanon-

mdeblo organos winaSe. saparlamento 

mmarTvelobis saxelmwifoebi iyo: bri-

taneTi, safrangeTi, italia, belgia, 

holandia, portugalia, espaneTi, norve-

gia, SvedeTi, dania, saberZneTi, bulga-

reTi, rumineTi, germania, Cexoslovakia. 

amerikis kontinentze aRsaniSnavia ve-

nesuela, romlis konstituciiT44 dam-

kvidrebuli iyo saparlamento mmar Tve-

loba, vinaidan mTavroba politikurad 

pasuxs agebda kongresis winaSe. igi ame-

rikuli saprezidento mmarTvelobisa-

gan gansxvavebuli erTaderTi qveyana 

iyo amerikis kontinentze. 

CamoTvlil saxelmwifoebSi aRmas-

rulebeli xelisuflebis meTauris sa-

xelwodeba iyo `mefe~, garda iaponi isa, 

sadac konstituciurad arsebobda `im-

peratoris~ Tanamdeboba. `preziden-

tis~ instituti, garda amerikisa, Se-

moR ebuli iyo safrangeTSi, Sve ica ri-

aSi, portugaliaSi, germaniasa da Cexo-

slovakiaSi.

saparlamento marTva da prezidenti

mmarTvelobis konstituciuri fo-

rmis SerCevis sakiTxs gansakuTrebuli 

mniSvneloba hqonda saqarTvelos sakon-

stitucio komisiis sxdomebze.45 deputa-

ciaSi gamoiTqva azri: `ufro tipiuri 

Cven konstituciaSi aris socialuri 

Sinaarsi da mmarTvelobis sistema, amas 

unda mieqces mTavari yuradReba.~46 niSan-

doblivia, rom swored konstituciis 

ganxilva am sakiTxze msjelobiT daiw-

yes. unda aRiniSnos, rom mmarTvelobis 
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b. qanTaria, saxelmwifo mmarTvelobis formis sakiTxi saqarTvelos pirvel konstituciaSi

formis sakiTxebSi damfuZnebeli kre-

bis wevrebs gansxvavebuli Sexedulebebi 

hqondaT. deputacia or jgufad gaiyo: 

pirveli jgufi, anu socialisturi pro-

filis partiaTa warmomadgenlebi – so-

cial-demokratebi, social-revoluci-

onerebi47 da social-federalistebi – 

mxars uWerda saparlamento mmarTvelo-

bis konstituciur safuZvlebs, xolo 

meore jgufi – erovnul-demokratebi 

– sakonstitucio debatebis dros icav-

da saparlamento mmarTvelobas mxolod 

prezidentis institutTan erTad, ma-

gram Tavad social-demokratebSic iy-

vnen iseTebi, romlebic prezidentis 

Tanamdebobas mxars uWerdnen. magali-

Tad, aseTi pirovneba iyo saqarTvelos 

mTavrobis Tavmjdomaris moadgile 

gri gol lorTqifaniZe, romelmac daw-

era `politikuri anderZi~, romel-

Sic igi prezidentis Tanamdebobasac 

Seexo, dadebiTad afasebda prezidentis 

rols saxelmwifoebriv cxovrebaSi da 

saqarTvelosaTvis saukeTesod Tvlida 

iseTi prezidentis arsebobas, romlis 

funqciebi amerika-germaniis preziden-

tis funqciebis msgavsi iqneboda.48 

prezidentis Tanamdebobisadmi Ta-

viseburi midgoma hqondaT damfuZnebeli 

krebis erovnul-demokratiuli fraqci-

is wevrebs, romlebic, faqtobrivad, um-

ciresobaSi imyofebodnen. prezidentis 

postis SemoRebas did mniSvnelobas ani-

Webda erovnul-demokrati giorgi gva-

zava, romelic mTlianad gamoxatavda 

sakuTari partiis pozicias am sakiTxze. 

igi svamda kiTxvas: `aris Tu ara sazoga-

dod saWiro prezidenti respublikisa? 

aqvs Tu ara imas marTla raime aucile-

beli saxelmwifoebrivi funqcia, Tu es 

ubralo naSTia istoriuli gardaqmnisa 

da SeiZleba misi sruli mospobac?~49 gva-

zava am kiTxvas dadebiTad pasuxobs. igi 

gamodis xelisuflebis danawilebis po-

ziciidan da erT mTlian organizmad ga-

nixilavs prezidentsa da ministrTa kab-

inets, romlebic dganan aRmasrulebeli 

xelisuflebis saTaveSi da damoukide-

blobas inarCuneben parlamentisagan. 

misi azriT, erTi mxriv, prezidentis 

arseboba uzrunvelyofs aRmasrule-

beli xelisuflebis gamoyofas xelisu-

flebis danarCeni sistemisagan, xolo, 

meore mxriv, ministrTa kabinetis soli-

darobas parlamentTan. gvazavas azriT, 

prezidents uWiravs umaRlesi adgili 

saxelmwifoSi, igi Tavia saxelmwifosi 

da misi warmdgeni saerTaSoriso urTi-

erTobebSi.50 cnobili demokrati vas-

il wereTeli werda: `vfiqrob, jobs, 

saqarTvelos prezidenti xalxis mier 

iqnes arCeuli. dae, xalxs hyavdes warmo-

madgenlad is, visac endoba.~51 

konstituciuri Sesworebis proeqti 
prezidentis Sesaxeb

demokratiuli fraqciis mier war-

dgenil konstituciis proeqtSi Sesatani 

cvlilebebi iTvaliswinebda 75-e muxlis 

Sesworebas. am muxlis mixedviT, mTav-

robas hyavda Tavmjdomare, romelic, 

amave dros, iyo respublikis umaR-

lesi warmomadgeneli.52 cvlilebebis 

proeqtiT, aRniSnuli muxlis redaqcia 

unda Camoyalibebuliyo Semdegnairad: 

`respublikis prezidents irCevs xalxi 

xuTi wlis vadiT. is unda iyos saqarTve-

los mkvidri moqalaqe da Sesrulebuli 

unda hqondes aranakleb 40 wlisa.~53 

konstituciis proeqtis 74-e muxli 

Semdeg redaqcias iTvaliswinebda: `aR-

masrulebeli xelisufleba ekuTvnis 

respublikis mTavrobas. respublikis 

mTavrobas Seadgenen: a) prezidenti re-

s  publikisa da b) pasuxismgebeli mi ni -

strebi.~54 erovnul-demokratiuli fra-

qciis am SesworebiT, prezidenti ar iyo 

calke mdgomi Tanamdebobis piri, igi 

mTavrobis SemadgenlobaSi Sedioda. mma-

rTvelobis amgvari modeli Sveicariis 

aRmasrulebeli xelisuflebis mowyobis 

msgavsi iyo, rodesac aRmasrulebeli 

xelisufleba ekuTvnoda federalur 

sabWos (mTavrobas), romelsac irCevda 

federaluri kreba Svidi wevrisagan sami 

wlis vadiT. mTavrobis Semadgenlobidan 

federaluri kreba erTi wlis vadiT 

irCevda konfederaciis prezidents, 

ro  melic imavdroulad iyo federalu-
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ri mTavrobis Tavmjdomare da sagareo 

saqmeTa ministri.55 gansxvaveba is iyo, 

rom Sveicariuli modeli ar cnobda 

ministrebis pasuxismgeblobis prin-

cips. Tumca gaurkvevelia, vis winaSe 

`pasuxismgeblobas~ gulisxmobdnen de-

mokratebi: prezidentis Tu parlamen-

tis? SeiZleba iTqvas, rom demokratebis 

proeqtiT, saqarTvelo unda yofiliyo 

saparlamento respublika prezidentis 

TanamdebobasTan erTad.

erovnul-demokratiuli fraqciis 

mier warmodgenili Sesworeba, aseve, 

iTvaliswinebda prezidentis mier ficis 

dadebas parlamentis winaSe. es Sesworeba 

erovnul-demokratebs germaniis kon-

stituciidan hqondaT aRebuli. germani-

is konstitucia pirdapir aRiarebs, rom 

`Tanamdebobis miRebisas respublikis 

pre zidenti debs raixstagis winaSe 

fics.~56 cvlileba unda Sexeboda, aseve, 

konstituciis proeqtis 77-e muxls,57 

romelic gulisxmobda ministrebis mo-

wvevas mTavrobis Tavmjdomaris mier im 

moqalaqeTagan, romelTac parlamentis 

arCevnebSi monawileobis ufleba aqvT.58 

Sesworeba Semdegnairi unda yofiliyo: 

`ministr-Tavmjdomares da misi winad-

adebiT – danarCen ministrebs iwvevs da 

iTxovs prezidenti respublikisa...~59 

es Sesworebac demokratebma germaniis 

konstituciis 53-e muxlidan gadmoiRes: 

`kanclers da – misi winadadebiT – minis-

trebs niSnavs da iTxovs prezidenti.~60 

msgavsi uflebebi hqonda Cexoslovakiis 

prezidentsac konstituciiT. 70-e mux-

lSi weria: `mTavrobis Tavmjdomares da 

mis wevrebs niSnavs da iTxovs respub-

likis prezidenti.~61

prezidenti, Sesworebuli proeqtis 

mixedviT, moiwvevda da daiTxovda pre-

mier-ministrs da mTavrobis danarCen 

wevrebs.62 erovnul-demokratebis azriT, 

saqarTveloSi unda damkvidrebuliyo 

saparlamento mmarTveloba, anu mTav-

robas Seadgendnen prezidenti da, rac 

mTavaria, `pasuxismgebeli ministrebi.~ 

garda amisa, ministrebs daiTxovda, aseve 

prezidentic, rac gulisxmobda dualis-

tur models. dualisturi parlamentar-

izmi miRebuli iyo, magaliTad, germaniis 

konstituciiT. erovnul-demokrati vas-

il wereTeli mxars uWerda ministrebis 

pasuxismgeblobis sakiTxs parlamentis 

winaSe.63 igi ambobda, rom `Crd. amerika-

Si ministrebi prezidentis winaSe arian 

pasuxismgebelni da ara parlamentis wi-

naSe. es wesi ki sakmaod demokratiuli ar 

aris.~64

`prezidenti erTgvari aCrdilia 
monarqisa~

social-demokratebi principulad 

gamodiodnen amerikuli saprezidento 

mmarTvelobisa da, zogadad, preziden-

tis institutis winaaRmdeg. preziden-

tis pirovnebaSi isini monarqis aCrdils 

xedavdnen. saqarTvelo, albaT, iyo er-

TaderTi qveyana, romelsac sakonstitu-

cio reformebis dros ar gamouyenebia 

amerikis konstituciis ZiriTadi princ-

ipebi xelisuflebis mowyobis procesSi. 

federalisti samson dadiani miuTiTeb-

da: `im muxlebs konstituciisa, romel-

Siac aRniSnulia uprezidentoba. es Cven 

dadebiT mxared migvaCnia da sasurveli 

iqneba Tu am mxriv SevadgenT konstitu-

cias. Cvenis azriT, prezidentobis Se-

moReba iq, sadac suverenoba ekuTvnis 

xalxs, yovlad miuRebelia.~65 proeqtis 

erT-erTi avtori raJden arseniZe66 kate-

goriulad uaryofda prezidentis pos-

tis SemoRebas. igi aRniSnavda: ̀ bolos da 

bolos gansxvaveba prezidentsa da mefes 

Soris mxolod isaa, rom mefis ufleba 

mudmivia, memkvidreobiTia, preziden-

tis ki vadiani, droebiTi, mefe RvTisgan 

rCeulia, prezidenti xalxisgan.~67 kon-

stantine jafariZis68 azriT, prezidenti 

saSiSi iyo demokratiisTvis. igi ambob-

da: `prezidents jars ver CavabarebT. 

jaris erTi piris xelSi gadacema saSiSia 

respublikisaTvis. jari unda iqnes par-

lamentis ganmgeblobaSi. demokratizmi 

moiTxovs kolegialur marTva-gamgeo-

bas. es sistema Cvenma sami wlis praq-

tikam gaamarTla da igi unda darCes.~69 

prezidentis institutis winaaRmdeg 

argumentad mohyavdaT safrangeTis ma-
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b. qanTaria, saxelmwifo mmarTvelobis formis sakiTxi saqarTvelos pirvel konstituciaSi

galiTi,70 rodesac arCeulma prezident-

ma, Zalauflebis xelSi aRebisTanave 

daxia konstitucia da daiTxova (gareka) 

parlamenti. akaki Cxenkeli, sakuTari 

umravlesobis poziciebidan gamomdin-

are, ambobda: `prezidenti erTgvari 

aCrdilia monarqisa. demokratias mar-

Tla ar surs arc monarqi da arc misi 

aCrdili.~ social-demokratebma sabo-

lood uaryves prezidentis instituti 

da misi SemoReba arademokratiulad 

iqna miCneuli. daadgines, rom respub-

likis umaRlesi warmomadgenloba daek-

isreboda parlamentis Tavmjdomares.71 

es principic imdroindeli evropuli 

modelebisaTvis ucxo iyo. arcerTi par-

lamentis Tavmjdomares msgavsi funq-

cia ar hqonia. pirvel konstituciaSi 

sabolood ganisazRvra respublikuri 

mmarTvelobis mudmivoba. konstituci-

is 148-e muxli pirdapir imeorebs sa-

frangeTis konstituciis me-8 muxlis 

debulebas: `mmarTvelobis respubliku-

ri forma ar SeiZleba gaxdes gadasinjvis 

sagani.~72 pirvel konstituciaSi naTq-

vamia: `saqarTvelos demokratiuli re-

spublikis marTva-gamgeobis formis gau-

qmeba ar SeiZleba gaxdes konstituciis 

gadasinjvis sagnad.~73

Jordania da prezidentis 
Tanamdeboba

droebiTi mTavrobis Tavmjdomaris, 

noe Jordanias, nebismieri azri mma-

rTvelobis modelze saintereso da 

gasaTvaliswinebeli iyo sakonstitu-

cio komisiis mier. igi icnobda respub-

likis or formas: a) parlamentarul da 

b) demokratiul respublikas.74 parlam-

entaruli respublikis damaxasiaTebel 

Tvisebad miaCnda xelisuflebaTa samive 

Stos erTi organos – parlamentis – 

sistemaSi Tavmoyra. parlamentaruli 

respublikis magaliTebad Tvlida sa-

frangeTsa da ingliss. demokratiuli 

respublikis dros, misi azriT, xelis-

ufleba danawilebulia da xalxi aq-

tiurad monawileobs politikur pro-

cesebSi. misTvis demokratiuli re-

spublikis nimuSi iyo Sveicaria. noe 

Jordania, social-demokratebisgan gan-

sxvavebiT, prezidentis institutisadmi 

radikalurad ar iyo ganwyobili, rac 

ukvirda kidec krebis umravlesobas. 

igi mxars uWerda saparlamento marTvis 

SemoRebas, romelic dadasturebuli 

iyo konstituciis proeqtis gamocemul 

variantSi,75 Tumca alogikurad miaCnda 

prezidentis Tanamdebobis gauTval-

iswinebloba, vinaidan, misi azriT, prez-

identi parlamentarizmis RviZli Svili 

iyo.76 Jordania prezidentis instituts 

dadebiTad afasebda. igi miuTiTebda: 

`prezidenti aris iseTi piri, romelic 

gansakuTrebul dros aris saxelmwifos 

meTauri. mTavroba icvleba, SeiZleba 

mTavrobebSi moxdes krizisi, es erTi-

ori kvira gagrZeldes, xolo saxelmwi-

fos sazRvrebze ki mteri gamoCndes, pas-

uxismgebeli mTavroba aRar aris, magram 

ager aris kaci, is aris pasuxismgebeli, 

umaRlesi daraji da mas moeTxoveba mii-

Ros yovelnairi zomebi, rom saxelmwifo 

iqnes xsnili am saSiSroebisgan.~77 misi 

azriT, Sveicariis sistema CvenSi ar 

gamodgeboda im ubralo mizezis gamo, 

rom SveicariaSi iyo ara politikuri, ar-

amed saqmiani mTavroba, romelic aravis 

winaSe ar iyo pasuxismgebeli. Sveicaria 

ar awarmoebda sagareo politikas nei-

tralitetis gamo, xolo saqarTvelo im 

dros imyofeboda rTul saerTaSoriso 

viTarebaSi da qveyana saWiroebda poli-

tikurad pasuxismgebel ministrTa kabi-

nets. Jordanias ar undoda, sakuTari 

partiis warmomadgenelTa pozicia ug-

ulebelyo, ris gamoc mas moerida kidec, 

bolomde daecva prezidentis institu-

ti. mdgomareobidan gamosavals xedavda 

imaSi, rom prezidentis uflebebi (naw-

ilobriv mainc) gadascemoda mTavro-

bis Tavmjdomares. igi ambobda: `CvenSi 

ar iqneba prezidenti, calke pirovneba, 

magram CvenSi iqneba iseTi piri, rome-

lic asrulebs mis movaleobas.~78 mma-

rTvelobis formis SerCevisas Jordania 

wminda politikuri mosazrebebiT xe-

lmZRvanelobda.
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social-demokratebis erTi na wi-

li moiTxovda parlamentis Tavmjdo-

marisTvis prezidentis uflebebis mini-

Webas, rac gaTvaliswinebuli iyo avstri-

is konstituciiT. gamoiTqva azri, rom 

`parlamentis Tavmjdomare, kidec rom 

SeTavseba dasaSvebi iyos, ver gaswvdeba 

orive saqmes.~79

monarqisa da prezidentis zogi-
erTi uflebamosilebis delegireba 
da mTavrobis Tavmjdomaris 
saerTaSoriso warmomadgenloba

pirvelma konstituciam monarqisa 

da prezidentis uflebebi gadasca mTav-

robis Tavmjdomares, romlis samarTle-

briv mdgomareobas exeba konstituciis 

mexuTe Tavi. mTavrobis Tavmjdomaris 

arCevis wesi da uflebamosilebis vada 

Sveicariuli iyo, xolo Tavmjdomaris 

zogierTi konstituciuri uflebamo-

sileba belgiis monarqis funqciebidan 

gadmoiRes. konstituciis 67-e muxlis 

mixedviT, mTavrobas xelmZRvanelobda 

Tavmjdomare, romelsac erTi wlis va-

diT irCevda parlamenti. erTi da igive 

piri airCeoda mxolod orjer. kon-

stituciis es debulebebi efuZneba 

Sveicariis konstituciis 96-e da 98-e 

muxlebs,80 sadac naTqvamia: `kavSiris 

saTaTbiroSi Tavmjdomareobs konfed-

eraciis Tavmjdomare... konfederaciis 

Tavmjdomares da Tavmjdomaris amxanags 

kavSiris krebuli niSnavs erTi wlis vadiT 

Tavis wevrebidan. Tavmjdomare Semdegi 

meore wlisTvis aRarc Tavmjdomared 

airCeva da arc mis amxanagad.81~ gansxvave-

biT saqarTvelos pirveli konstituci-

isgan, Sveicariis konstitucia krZal-

avda mTavrobis Tavmjdomaris zedized 

arCevas. 

aRsaniSnavia, rom inglisis sagar-

eo saqmeTa ministr ramzei makdonalds 

Jurnal `The Nation~-Si gamouqveynebia 

werili `socialisturi saxelmwifo ka-

vkasiaSi.~ makdonaldi werilSi exeba 

saqarTvelos konstituciis proeqts 

da miuTiTebs mxolod mis erT muxlze, 

ro melic mas aralogikurad miaCnda. es 

is muxlia, romliTac akrZalulia mTa-

vrobis Tavmjdomaris postze erTi da 

imave piris zedized orjer arCeva. `es 

SezRudva, ministris azriT, sworia prez-

identis mimarT, magram ar aris mizanSe-

wonili premier-ministris mimarT.~ igi 

am werilSi noe Jordanias `saqarTvelos 

prezidents~ uwodebs.82 makdonaldis 

es winadadeba gaTvaliswinebul iqna da 

saqarTvelos konstituciis 67-e mux-

li ase Camoyalibda: `mTavrobas hyavs 

Tavmjdomare, romelsac irCevs parla-

menti erTi wlis vadiT. erTi da igive 

piri SeiZleba arCeul iqnes zedized mx-

olod orjer.~83

monarqisa da prezidentis ufleba-

mosilebis delegireba kargad Cans kon-

stituciis 70-e muxlSi: a) mTavrobis 

Tavmjdomare iyo respublikis umaRlesi 

warmomadgeneli sagareo urTierTobeb-

Si. igi niSnavda elCebs. germaniis kon-

stituciis 45-e muxlis mixedviT: `prez-

identi aris respublikis warmomadgene-

li saerTaSoriso uflebis saqmeSi... is 

iRebs elCebs da amowmebs maT rwmunebas.~ 

pirveli konstituciis 70-e muxlis de-

buleba saerTaSoriso warmomadgenlo-

bis Sesaxeb belgiis konstituciis 66-e 

muxlis Sinaarss imeorebs.84 mTavro-

bis Tavmjdomares saerTaSoriso war-

momadgenloba arcerT saxelmwifo Si 

ar hqonda. esec saxelmwifo mmarTve-

lo bis formis Taviseburebaze miu-

TiTebs saqarTveloSi; b) mTavrobis 

Tavmjdomares, pirveli konstituciis 

70-e muxlis mixedviT, ufleba hqonda, 

gamoewvia respublikis SeiaraRebuli 

Zala parlamentis TanxmobiT85. sa-

frangeTis konstituciis me-9 muxlis 

mixedviT: `respublikis prezidents ar 

SeuZlia omis gamocxadeba orive pal-

atasTan winaswari molaparakebisa da 

Tanxmobis gareSe.~86; g) 70-e muxlis `g~ 

qvepunqtiT Tavmjdomares eniWeboda 

ufleba, gamoeca brZaneba da gankar-

guleba kanonis aRsrulebisaTvis, ma-

gram ufleba ar hqonda, kanonis mo-

qmedeba SeeCerebina an misi Sesruleba 

daebrkolebina. sakonstitucio komi-

siam am debulebis Camoyalibebis dros 
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b. qanTaria, saxelmwifo mmarTvelobis formis sakiTxi saqarTvelos pirvel konstituciaSi

belgiis konstituciiT ixelmZRvanela.87 

67-e muxli ambobs: `igi (igulisxmeba 

belgiis monarqi – b. q.) gamoscems reg-

lamentebsa da brZanebebs, aucilebels 

kanonis Sesasruleblad, magram ar 

ZaluZs romelime kanonis SeCereba an 

maTi Ses rulebisagan ganTavisufleba.~88; 

d) mTavrobis Tavmjdomares, 70-e mux-

lis mixedviT, ufleba hqonda, daeniSna 

mmarTvelobis ama Tu im dargis, adgi-

lis an movlenis revizia.89 msgavs de-

bulebas Cven ver vxvdebiT dasavlur 

konstituciebSi. Tavmjdomaris amgvari 

uflebamosileba, ZiriTadad, saqarTve-

los pirveli respublikis mTavrobis 

saqmianobis gamocdilebas emyareba. 

1919 wels saqarTvelos parlamentma 

miiRo droebiTi debuleba `mTavrobis 

mier daniSnuli sagangebo reviziisa.~90 

pirveli konstituciis 70-e muxlis `d~ 

qvepunqti mTlianad asaxavs aRniSnuli 

debulebis pirveli muxlis Sinaarss.91; 

e) konstituciis 70-e muxlis mixedviT, 

Tavmjdomares sxva gansakuTrebuli 

uflebebi ar hqonda, imis garda, rac 

konstituciiT masze iyo mikuTvnebu-

li.92 zemoT aRniSnuli konstituciuri 

debuleba efuZneboda isev belgiis kon-

stituciis 78-e muxls.93 iq naTqvamia: 

`mefes ar gaaCnia sxva uflebamosilebani, 

garda imisa, rasac formalurad Seicavs 

konstitucia da imave konstituciiT 

gamocemuli calkeuli kanonebi.~94 pirve-

li konstituciis 73-e muxlis mixedviT, 

mTavrobis Tavmjdomare pasuxismgebeli 

iyo parlamentis winaSe saerTo poli-

tikisaTvis.95 es muxlic germaniis kon-

stituciis mixedviT iqna SemuSavebuli. 

56-e muxlis ZaliT, kancleri poli-

tikurad pasuxismgebeli iyo raixstagis 

winaSe.96

pirveli konstituciiT, mTavrobis 

Tavmjdomaris uflebebi didi iyo da 

igi monarqis an prezidentis uflebebs 

utoldeboda.

konstituciam a) uaryo prezidenti, 

romelic ar gansxvavdeboda monarqis 

xelisuflebisagan; b) erTpirovnul mma-

rTvelobasTan SedarebiT upiratesoba 

kolegialur mmarTvelobas mianiWa, ro-

mlis drosac parlamenti, rogorc ko-

legialuri organo, gundurad iRebs 

gadawyvetilebebs; g) prezidentis in-

stitutis uaryofiT uari eTqva mosal-

odnel safrTxes, romelic SeiZleboda 

mohyoloda prezidentis xelisufle-

bas da es iyo xelisuflebis uzurpacia. 

prezidentis uaryofam gamoiwvia parla-

mentis rolis zrda da, xelisuflebaTa 

mkveTri danawilebis nacvlad, misi cen-

tralizacia.

politikuri mTavroba Tu 
Sveicariuli direqtoriis reJimi?

saxelmwifo mmarTvelobis formis 

sakiTxis gadawyvetisas konstituciis 

proeqtis avtorebi miznad isaxavdnen, 

uzrunveleyoT uprezidentoba, mTav-

robis damorCileba parlamentisadmi da 

krizisebis Tavidan acileba.97 komisiis 

mier gamocemuli konstituciis pro-

eqtiT98 mmarTvelobis forma iyo sapa-

rlamento modeli. proeqtis 83-e mux-

lSi vkiTxulobT: `rogorc mTavroba 

mTlianad, ise TiToeuli ministri aR-

Wurvili unda iyos parlamentis ndo-

biT. rogorc mTavroba, ise TiToeuli 

ministri unda gadadges, Tu dakargavs 

parlamentis ndobas misi gadaWrili 

dadgenilebiT.~99 es iyo safrangeTis 

konstituciis me-6 muxlis pirdapiri 

analogi:100 ̀ ministrebi solidaruli pas-

uxismgeblobis matarebelni arian par-

lamentis winaSe mTavrobis politikis 

saerTo mimarTulebisaTvis da indi-

vidualurisa, maTi piradi moqmedebisa-

Tvis. respublikis prezidenti pasuxis-

mgebelia mxolod saxelmwifo Ralatis 

SemTxvevaSi.~101 praqtika cnobs poli-

tikuri pasuxismgeblobis or formas: 

solidarulsa da individualurs. sol-

idaruli pasuxismgeblobis pirobebSi 

uzrunvelyofilia mTavrobis mTliani 

pasuxismgebloba parlamentis winaSe. 

am principis gamoyenebiT parlamenti 

aiZulebs mTavrobas, mis mier gatare-

buli politikis dawunebis SemTxvevaSi, 

gadadges102; individualuri pasuxismge-

bloba gulisxmobs TiToeuli ministris 



saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

 14

pasuxismgeblobas parlamentis winaSe 

sakuTari moqmedebisaTvis. aseT dros 

erTi ministris gadadgoma ar gamoiwvevs 

mTlianad kabinetis gadadgomas. msof-

lioSi cnobilia konstituciebi, rom-

lebic iTvaliswinebs orive princips 

erTad, anu rogorc solidarul, ise in-

dividualur pasuxismgeblobas parla-

mentis winaSe. pasuxismgeblobis orive 

formas iTvaliswinebda safrangeTis 

konstitucia,103 mogvianebiT ki germaniis 

konstituciac.104

proeqtis gamocemis Semdeg sakon-

stitucio debatebi daiwyo damfuZnebel 

krebaSi. aseve politikuri xasiaTis wer-

ilebic gamoica presaSi.105 

konstituciis proeqtiT gaTvali-

swinebuli mmarTvelobis principi ga-

rkveul logikas iyo moklebuli da amaze 

zogierTi social-demokrati pirdapir 

miuTiTebda, Tavad Jordaniac. proeqtSi 

dadgenili iyo mTavrobis gunduri da in-

dividualuri pasuxismgeblobis sakiTxi. 

erTi mxriv, es kargi iyo – konstituciis 

proeqtiT mTavroba unda gadamdgari-

yo solidarulad, magram, meore mxriv, 

cudi, vinaidan mTavrobasTan erTad 

Tanamdebobas datovebda Tavmjdomarec 

da saxelmwifo, faqtobrivad, rCeboda 

mTavrobis gareSe, miT umetes, proeqtiT 

ar iyo gaTvaliswinebuli axali mTav-

robis arCevamde gadamdgari ministrTa 

kabinetis mier movaleobis droebiT 

Sesrulebis SesaZlebloba. es sakiTxi, 

Cexoslovakiis konstituciis 78-e mux-

lis Tanaxmad, sanimuSod iyo gadawyve-

tili. Cexoslovakiis seimis mier mTav-

robisaTvis undoblobis gamocxadebis 

SemTxvevaSi, prezidenti wyvetda, Tu 

vis unda gadascemoda droebiT aRmas-

rulebeli xelisufleba axali mTavro-

bis Sedgenamde. am muxliT, prezidentis 

aryofnisa da politikuri krizisebis 

dros aRmasrulebeli xelisuflebis ga-

dacemis sakiTxis gadawyveta mindobili 

hqonda specialur komitets, romelsac 

irCevda Cexoslovakiis parlamenti.106 

Tu konstituciis proeqti datovebda 

mTavrobis solidarul pasuxismgeblo-

bas Tavdapirveli saxiT, maSin gardau-

vali iyo calke Tanamdebobis SemoReba, 

romelic axali mTavrobis arCevamde 

Seasrulebda saxelmwifos meTauris 

funqciebs, saSinao da sagareo sferoSi 

ikisrebda garkveul pasuxismgeblobas 

da Tanamdebobis aseTi piri unda yofili-

yo prezidenti, romelsac kategoriu-

lad uaryofdnen social-demokratebi; 

meore gamosavali iyo mxolod individu-

aluri pasuxismgeblobis principis da-

toveba, romlis Tanaxmad, undoblobis 

gamocxadebis SemTxvevaSi, mxolod min-

istri gadadgeboda, rac ar gamoiwvevda 

mTavrobis mTlian politikur kriziss. 

mmarTvelobis franguli modelis 

winaaRmdeg gamovida konstituciis 

erT-erTi avtori pavle sayvareli Ze, 

romelmac kategoriulad uaryo pro-

eqtis 83-e muxlis debuleba, romlis 

mixedviT, mTavroba solidarulad pas-

uxs agebda parlamentis winaSe. igi miu-

TiTebda: `pasuxismgebeli mTavroba xom 

unda gadadges, roca mas undoblobas 

gamoucxadeben da am mTavrobasTan er-

Tad misi Tavmjdomarec gadadgeba. ma-

Sin xom darCeba respublika umTavro-

bod? TavisTavad ibadeba kiTxva prezi-

dentis arsebobis Sesaxeb. dRevandel 

pirobebSi, roca irgvliv veluri mtrebi 

gvaxvevia, ar SeiZleba uprezidentod 

Cvenma respublikam xeirianad iarse-

bos. aucileblad SemoRebul unda iqnes 

prezidenti. arc amerikis sistema, arc 

Sveicariis da arc safrangeTis CvenTvis 

ar aris misaRebi. Cven gvinda pasuxism-

gebeli prezidenti, mas unda mieniWos 

ufleba SezRuduli.~107 mmarTvelo-

bis msgavsi modeli damkvidrebuli iyo 

CexoslovakiaSi konstituciiT. prezi-

dents irCevda saxalxo kreba (parlamen-

ti), xolo mTavrobis wevrebi pasuxism-

gebelni iyvnen parlamentis winaSe. kon-

stituciis 75-e muxliT, damkvidrda mTa-

vrobis solidaruli pasuxismgebloba.108 

mTavrobis wevrebis individualuri 

pa suxismgeblobis SemoRebas emxrobo-

da Jordania. misi azri logikuri iyo, 

vinaidan, Tu mowonebuli iyo mTavrobis 

saerTo politika, maSin calkeuli minis-

tris saqmianobas ar unda gamoiwvia mTa-
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b. qanTaria, saxelmwifo mmarTvelobis formis sakiTxi saqarTvelos pirvel konstituciaSi

vrobis krizisi, anu mTeli ministrTa 

kabinetis gadadgoma. igi ambobda: `Cven 

unda gavarCioT sami mxare: 1) saerTo 

politikuri xazi; 2) kerZo praqtiku-

li kiTxvebi da 3) mTavrobis krizisi da 

ai amaSi unda iyos gansxvaveba da roca 

saerTo politikuri xazi mowonebuli 

aris, kerZo praqtikulma kiTxvebma ver 

unda gamoiwvios krizisebi.~109 igi kate-

goriulad gamovida Sveicariuli mma-

rTvelobis winaaRmdeg. Sveicariis kon-

stituciis 96-e muxlis mixedviT,110 mTa-

vrobis (kavSiris saTaTbiros) wevrebs 

irCevda parlamenti (kavSiris krebuli), 

romlebic pasuxismgebelni ar iyvnen 

sakanonmdeblo organos winaSe. kon-

stituciis 102-e muxlis me-16 qvepun-

qti mTavrobis mxolod angariSvalde-

bulebas ganamtkicebda.111 saqarTvelos 

sagareo politikuri mdgomareobidan 

gamomdinare, amgvari forma mmarTvelo-

bisa miuRebeli iyo da es kargad esmodaT 

politikur wreebSi. `CvenSi, – ambobda 

Jordania, – saqarTveloSi, romelsac 

irgvliv iseTi mezoblebi hyavs, rom 

sagareo sakiTxi da sagareo politi-

ka mTavar sakiTxad aris gadaqceuli, 

unda iyos politikuri mTavroba da 

ar SegviZlia iseTi awyoba mTavrobisa, 

rogoric SveicariaSi aris.~112 Sveicaria 

im dros iyo neitraluri saxelmwifo, 

romelic sagareo politikas nakleb 

yuradRebas aqcevda. swored am safuZv-

lis gamo uaryofil iqna Sveicariuli 

mmarTvelobis modeli, e.w. direqtori-

is reJimi. marTalia, saqarTvelos kon-

stituciaSi parlamentisa da mTavrobis 

funqciebi Sveicariis konstituciidan 

iqna gadmoRebuli, magram unda iTqvas, 

rom mxolod funqciebi, maTi Sinaarsi 

ver gansazRvravs mmarTvelobis ZiriTad 

arss, vinaidan parlamentisa da mTavro-

bis uflebamosileba konstituciebSi 

TiTqmis erTnairia. qveynis politikuri 

interesebidan gamomdinare, Jordania 

marTebulad miiCnevda, pasuxismge-

blobis gansazRvris dros mTavrobis 

Tavmjdomare damoukidebeli yofiliyo, 

raTa mTavrobis romelime wevris ukano-

no qmedebas ar gamoewvia danarCeni mTav-

robis da, miT umetes, premier-ministris 

gadayeneba. premier-ministri pasuxis-

mgebeli unda yofiliyo mxolod saku-

Tari qmedebisa da saerTo politikuri 

viTarebisaTvis da, parlamentis undo-

blobis SemTxvevaSi, igi valdebuli iyo, 

gamoecvala ministri. individualuri 

pasuxismgeblobis dadebiTi mxare gaxl-

daT isic, rom, mTavrobis Tavmjdomaris 

gadadgomis SemTxvevaSi, respubli-

kas uxelmZRvanelebda mTavroba, rom-

lis Tavmjdomaris movaleobas, axali 

Tavmjdomaris arCevamde, Seasrulebda 

yofili premier-ministris moadgile, 

romlis arseboba gaTvaliswinebulia 

pirveli konstituciis 71-e muxliT da 

romelic Sveicariis konstituciis 98-e 

muxls efuZneboda.113

SveicariaSi, direqtoriis reJi-

mis garda, arsebobda `pirdapiri mmar-

Tveloba,~ anu xalxis uSualo monaw-

ileoba saxelmwifoebriv procesebSi. 

wminda pirdapiri demokratia uaryves 

pirveli konstituciis avtorebma, rac, 

rasakvirvelia, iyo logikuri poli-

tikuri nabiji. mmarTvelobis pirdapiri 

modeli ver uzrunvelyofs saxelmwifo 

xelisuflebis ganxorcielebas. pirvel 

konstituciaSi pirdapiri mmarTvelobis 

formebi – referendumi da iniciativa 

(63-e muxli) – Sveicariis konstitucii-

dan iyo gadmoRebuli, rac gulisxmobda 

pirdapiri mmarTvelobis SezRudul in-

stitutebs. komisiam uari uTxra direq-

toriis reJimsac. saxelmwifoSi mxolod 

politikur mTavrobas unda ewarmoebina 

aRmasrulebeli xelisuflebis saqmi-

anoba. saxelmwifoebrivad mowyobili 

sazogadoebis saxelmwifo marTvis meqan-

izmi ufro efeqturia, vidre im sazoga-

doebisa, romelic sakuTar Tavs TviTon 

marTavs.

xelisuflebis mowyobis germanuli 
modeli

sakonstitucio komisiaSi gamoiTqva 

azri, rom politikuri pasuxismgeblo-

bis formad miRebuli yofiliyo ger-

manuli modeli, romelic axlos idga 
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frangulTan da orive iTvaliswinebda 

mTavrobis rogorc solidarul, ise 

individualur pasuxismgeblobas. kon-

stituciis (Weimarer Verfassung) 53-e 

muxlis mixedviT, kanclersa da minis-

trebs niSnavda da iTxovda germaniis 

prezidenti. ministrTa kabineti aRWu-

rvili unda yofiliyo parlamentis – 

raixstagis – ndobiT da yoveli maTgani 

gadadgeboda, Tu dakargavda mis ndo-

bas.114 es iyo kabinetis solidaruli pas-

uxismgebloba, rac imTaviTve uaryves 

qarTuli konstituciis avtorebma. ger-

maniis konstituciis 56-e muxli ganamt-

kicebs aseve individualur pasuxismge-

blobas, am muxlSi weria: `kancleri gan-

sazRvravs xazs da mimarTulebas poli-

tikisas da kisrulobs misTvis pasuxis-

mgeblobas reixstagis winaSe. am xazis 

da mimarTulebis farglebSi TviTeuli 

ministri damoukideblad da reixstagis 

winaSe Tavis sakuTari pasuxismgeblo-

biT uZRveba masze mindobil dargs.~115 

pirveli konstituciis 73-e muxli, ro-

melic mTavrobis wevrebis individu-

alur pasuxismgeblobas exeba, zemoT aR-

niSnuli germanuli modelis analogia: 

`TviTeuli maTgani damoukideblad da 

parlamentis winaSe sakuTari pasuxism-

geblobiT ganagebs misTvis mindobil uw-

yebas da unda gadadges, roca parlamen-

tis pirdapiri dadgenilebiT dahkargavs 

mis ndobas...mTavrobis Tavmjdomare 

pa suxismgebelia parlamentis winaSe sa-

erTo politikisaTvis, valdebulia dae-

morCilos parlamentis dadgenilebas 

da aasrulos igi da amis mixedviT, Tu 

saWiroa gamoscvalos calke ministri an 

gardaqmnas mTeli kabineti.~116 gansxvave-

ba qarTul da germanul modelebs Soris 

is iyo, rom germanuli konstituciiT, 

kanclers ufleba ar hqonda, gadaeyene-

bina ministri, an mTlianad gardaeqmna 

kabineti. es mxolod germaniis prezi-

dentis uflebamosilebaSi Sedioda. amis 

gamo germania iyo dualisturi saparla-

mento saxelmwifo. SeiZleba iTqvas, rom 

germaniis prezidentisa da saqarTvelos 

konstituciiT mTavrobis Tavmjdomaris 

uflebamosileba am sferoSi analogiuri 

iyo.

qarTuli konstituciuri modelis 
Tavisebureba

Cveni azriT, pirveli konstituciis 

saparlamento marTvis modeli mainc ar 

SeiZleba CaiTvalos wminda, klasikur 

saparlamento reJimad, swored es prin-

cipi gamoarCevs mas marTvis danarCeni 

evropuli modelebidan:

konstitucia ar iTvaliswinebs nei-• 
tralur politikur figuras, prez-

idents, romelsac evropul sapar-

lamento modelebSi xelisuflebaTa 

balansirebis funqcia akisria, ma-

galiTad, germania da safrangeTi.

konstituciam uari uTxra wminda • 
saparlamento marTvis iseT fuZem-

deblur princips, rogoricaa `mTa-

vrobis solidaruli pasuxismge-

bloba~ da Semoifargla mxolod 

`individualuri pasuxismgeblo-

biT,~ rac Tanamedrove saparlame-

nto reJimebisaTvis naklebadaa cno-

bili, Tumca aris saxelmwifoebi, 

ro mlebic cnoben am princips (mag., 

SvedeTi):117 

konstituciaSi ar aris gaTvali s-• 
winebuli `parlamentis daTxovnis~ 

principi, rac aucilebeli movle-

naa saparlamento marTvisaTvis da, 

franguli klasikuri doqtrinis 

mixedviT, miCneulia parlamentariz-

mis Semadgenel ZiriTad elementad.118 

daTxovnis principi uzrunvelyofs 

xelisuflebis wonasworobas. erTi 

mxriv, parlamentis mier mTavro-

bisadmi undoblobis gamocxadeba, 

xolo, meore mxriv, aRmasrulebeli 

xelisuflebis mier parlamentis 

daTxovna gansazRvraven xelisu-

flebaTa Stoebis urTierTdamok-

idebulebasa da wonasworobas. kon-

stituciaSi am principis gansazRvris 

dros avtorebi parlamentis uze-

naesobidan amodiodnen. sakonstitu-

cio komisiis TezisebSi vkiTxu-

lobT: `ar aris iseTi dro, rodesac 

parlamenti ar arsebobdes. amrigad 

icvleba parlamentis Semadgenloba 

axali arCevnebis saSualebiT, magram 

misi moqmedeba mudmivia, igi rogorc 
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b. qanTaria, saxelmwifo mmarTvelobis formis sakiTxi saqarTvelos pirvel konstituciaSi

uzenaesi, batoni qveynisa, ganuwyvet-

elia. cxadia, amitom igi arc TviTon 

iTxovs Tavis Tavs da arc sxva rome-

lime Zalas aqvs ufleba misi daTx-

ovnis. marTalia, parlamentis cx-

ovrebaSi SesaZlebelia sazogadod 

iseTi momenti, roca igi aRar gamox-

atavs xalxis neba-survils da aseT 

SemTxvevaSi samarTliani iqneboda 

parlamentis Semadgenlobis ganax-

leba...da Tu maincdamainc moxda 

daSoreba xalxisa da parlamentis, 

Cveni konstituciis mixedviT, aris 

mxolod erTi gamosavali – esaa ref-

erendumiT parlamentis daTxovna.~119 

parlamentis daTxovnis uflebamo-

sileba gaTvaliswinebuli iyo ev-

ropuli konstituciebiT. germaniis 

konstituciis 25-e muxlSi naTqvamia: 

`respublikis prezidents SeuZlia 

reixstagi daiTxovos, magram erTi 

da imave mizeziT mxolod erTxel.~120 

analogiuri uflebamosilebiT iyo 

aRWurvili Cexoslovakiis prezi-

denti konstituciis 31-e muxliT 

(punqti pirveli).121 miuxedavad arse-

buli Taviseburebebisa, konstitu-

cia iTvaliswinebda im ZiriTad 

principebs, romlebic saparlamento 

reJimisTvisaa damaxasiaTebeli da 

swored amis gamo saqarTvelo kon-

stituciurad iyo saparlamento re-

spublika.

saparlamento marTvis ZiriTadi 
principebis gansazRvra

saqarTvelos konstituciis 52-e 

mu xlis mixedviT, qveynis uzenaesi or-

gano iyo parlamenti. `xelmwifeba eku-

Tvnis mTels ers, parlamenti am kon-

stituciis farglebSi axorcielebs 

eris xelmwifebas.~122 es imas niSnavda, 

rom parlaments gabatonebuli mdgo-

mareoba eWira politikur sistemaSi. am 

principis Camoyalibebis dros saqarTve-

los konstituciis avtorebi Sveicariis 

konstituciis 71-e muxlis safuZvelze 

xelmZRvanelobdnen, romlis mixedviT, 

`konfederaciaSi mTavari ufleba, im 

uflebebis garda, romelnic xalxsa da 

Temebs aqvT miniWebuli, ekuTvnis kav-

Siris krebuls (parlaments).~123

73-e muxlis Tanaxmad, saqarTve-

los mTavrobis wevrebi da mTavrobis 

Tavmjdomare, Tumca individualurad, 

magram politikurad mainc pasuxismge-

beli iyvnen parlamentis winaSe; rogorc 

aRiniSna, individualuri pasuxismge-

blobis princips politikuri safuZve-

li hqonda da miznad isaxavda prezi-

dentis Tanamdebobis uaryofas, garda 

amisa, sakonstitucio komisiis wevrTa 

azriT, individualuri pasuxismgebloba 

uzrunvelyofda mTavrobis politikur 

stabilurobas. es imas niSnavs, rom 

calkeuli ministris an uwyebis ukanono 

moqmedebas ar unda gamoewvia saerTo 

krizisi. es iyo saparlamento marTvis ra-

cionalizaciis cda. prezidentis uary-

ofisa da mTavrobis gunduri gadadgomis 

Tavidan acilebis uzrunvelyofis idea 

iyo Cadebuli konstituciis am muxlSi, 

rasac gvidasturebs sakonstitucio 

komisiis Tezisebi: `aseTi dayofa auci-

lebel koreqtivad migvaCnia, rom kriz-

isebma iseTi masiuri xasiaTi ar miiRos, 

rogorc safrangeTSi aqvs adgili, sadac 

xSirad wvrilman sakiTxebze icvleba 

kabineti da axali Semadgenloba isev 

Zveli politikiT da programiT gamo-

dis. Cven gvindoda saerTo krizisi mTa-

vrobisa gadagveqcia saerTo politikis 

krizisad da ara mxolod pirovnebaTa 

krizisad.~124 magaliTad, 1879 wels sa-

frangeTSi samxedro ministris winaaRm-

deg palatis gamosvlam gamoiwvia mTeli 

kabinetis gadadgoma.125

saqarTvelos parlamenti, 54-e mux-

lis Sesabamisad, saerTo kontrols uw-

evda aRmasrulebeli xelisuflebis sa-

qmianobas, rac saparlamento reJimebis 

erT-erTi fundamenturi elementia. sapa-

rlamento kontrolis formas iTval-

iswinebda TiTqmis yvela konstitucia. 

Sveicariis uzenaesi aqtis 85-e muxlis 

me-11 qvepunqtis mixedviT, federaciis 

umaRles marTva-gamgeobaze zedamxed-

velobas axorcielebda parlamenti.126 

umaRles aRmasrulebel xelisufleba ze 
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kontrolis formebi gaTvaliswinebu-

li a, aseve, germaniis konstituciis 33-e127 

da Cexoslovakiis konstituciis me-40 

(1-li punqti)128 da 52-e (1-li punqti)129 

muxlebiT.

saqarTvelos konstituciis me-60 

muxli ganamtkicebs `avtonomiis pri-

n cips~, romlis mixedviT, parlamenti 

TviTon iRebs reglaments da gansa-

zRvravs misi moqmedebis wesebs. kon-

stituciis es muxli aRebuli iyo belgi-

is konstituciis 46-e muxlidan.130

saqarTvelos konstituciis 59-e da 

74-e muxlebiT, mTavroba angariSval-

debuli iyo parlamentis winaSe, rac 

iTvaliswinebda SekiTxvebis dasmasa da 

interpelacias. es muxlebic belgiis 

konstituciidan hqondaT gadmoRebu-

li.131

saqarTvelos parlamenti, konsti tu-

ciis 68-e muxlis Tanaxmad, irCevda mTav-

robis Tavmjdomares, es ukanaskneli ki 

iwvevda ministrebs, romelTac ndobas 

ucxadebda parlamenti. es iyo pirveli 

respublikis saparlamento reJimis mo-

napovari; rasakvirvelia, konstituci-

is zemoT aRniSnul muxlSi ndobis ga-

mocxadebaze miniSnebac ar aris, Tumca 

saparlamento ndobis principi dadas-

turebuli iyo 73-e muxlSi, sadac naTq-

vamia: `TviTeuli maTgani (igulisxmeba 

ministrebi – b.q.) damoukideblad da par-

lamentis winaSe sakuTari pasuxismge-

blobiT ganagebs misTvis mindobil uwye-

bas da unda gadadges, roca parlamentis 

pirdapiri dadgenilebiT dakargavs mis 

ndobas.~ sityvaSi `misTvis mindobili~ 

kargad Cans, rom saqarTvelos parla-

mentis ndoba iyo saWiro saparlamento 

mTavrobisaTvis politikuri pasuxis-

mgeblobis asaRebad. ndobis principi 

gamomdinareobs aseve 68-e muxlidanac. 

konstituciis TezisebSi vkiTxulobT: 

`parlamentaruli umravlesobis ndoba, 

es is realuri safuZvelia, romelzedac 

emyareba kabineti. es kavSiri parlamen-

tarul saxelmwifoSi imdenad mtkicea 

da Zlieri, rom umravlesobis mimarT 

gamocxadebul undoblobas meqanikurad 

unda mohyves kabinetis gadadgoma da ax-

ali mTavrobis Sedgena.~132 

konstituciis 69-e muxli mTavro-

bis wevrs uflebas aZlevda, yofili-

yo parlamentis wevri an adgilobrivi 

TviTmmarTvelobis xmosani. principi 

mTavrobis wevris parlamentis wevrad 

yofnisa saparlamento mmarTvelobis 

erT-erTi elementia. magaliTad, Sve-

icariaSi es principi miRebuli ar iyo. 

konstituciis 97-e muxlis ZaliT, mTa-

vrobis wevrebs ekrZalebodaT sxva Ta-

namdebobaze yofna.133

pirveli konstituciis 73-e mux-

lis Tanaxmad, mTavrobis Tavmjdomare 

iyo pasuxismgebeli parlamentis winaSe 

saerTo politikisaTvis da valdebuli, 

damorCileboda parlamentis dadge-

nilebas.134 konstituciis zemoT aRniS-

nuli muxlis es debuleba germaniis kon-

stituciis 56-e muxlidan iyo gadmoRe-

buli, sadac miTiTebulia: `kancleri 

gansazRvravs xazs da mimarTulebas 

politikisas da kisrulobs misTvis pas-

uxismgeblobas reixstagis winaSe.~135

pirveli konstituciis 92-e muxlis 

mixedviT, saxelmwifos safinanso kont-

rolis umaRlesi Tanamdebobis pirs – 

saxelmwifo kontroliors – irCevda 

parlamenti, romelic ar Sedioda minis-

trTa kabinetis136 SemadgenlobaSi, ma-

gram Tavisi samarTlebrivi statusiT 

uTanabrdeboda ministrs. saxelmwifo 

kontroliori pasuxismgebeli da angar-

iSvaldebuli iyo saqarTvelos parla-

mentis winaSe.137

mmarTvelobis warmodgenili mod-

elebidan (amerikuli, Sveicariuli, 

franguli) arcerTi ar iqna brmad miRe-

buli. pirveli konstitucia warmodge-

nili modelebidan iTvaliswinebda fran-

guli, Sveicariuli, belgiuri da ger-

manuli modelebis zogierT princips. 

gaTvaliswinebul iqna konstituciam-

deli xanis pirveli respublikis mma-

rTvelobis gamocdilebac. swored amis 

gamo konstituciaSi saxelmwifoebrivi 

xelisuflebis mowyobis sistema ar iyo 

wminda evropuli. SeiZleba iTqvas, rom 

saqarTvelos pirveli konstituciis sa-
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xelmwifo mmarTvelobis formis modeli 

Taviseburi movlena iyo dasavlur kon-

stitucionalizmSi.

daskvna 

saqarTvelos pirveli konstituci-

is saxelmwifoebrivi mmarTvelobis 

formis kvlevam naTlad dagvanaxva 

gasuli saukunis pirveli meoTxedis 

qarTuli sazogadoebis politikur-iu-

ridiuli azrovnebis ganviTarebis done, 

romelic organulad dakavSirebuli iyo 

evropul azrovnebasTan. Tu ara dasav-

luri politikuri da iuridiuli kul-

tura da evropis kontinentze moqmedi 

konstituciebi, saqarTvelos pirveli 

konstitucia ver Seiqmneboda. saxelmwi-

fo mmarTvelobis formis konstituci-

uri sistema, calsaxad SeiZleba iTqvas, 

arcerT dasavlur models wmindad ar 

imeorebs. konstituciis avtorebi did 

mniSvnelobas aniWebdnen respublikuri 

marTva-gamgeobis ucvlelobis frangul 

princips. maT saxelmwifo mmarTvelobis 

dasavlur modelebs Seuxames saqarTve-

los pirveli respublikis saxelmwi-

foebrivi marTva-gamgeobis samwliani 

gamocdileba. prezidenti, romelic miC-

neul iqna monarqis samarTalmemkvid-

red, imTaviTve uaryves. 

konstitucionalistebi sabolood 

SeCerdnen saparlamento marTvis mod-

elze, rac, maTi azriT, uzrunvelyofda 

qveynis Zlierebasa da demokratiul gan-

viTarebas. prezidentis an monarqis zo-

gierTi ufleba mTavrobis Tavmjdomares 

anu premier-ministrs gadaeca. es prin-

cipi ki im periodis dasavlur poli-

tikur sistemebSi saerTod ar gvxvdeba. 

marTalia, Sveicariis demokratiuli 

respublikis mTavrobis Tavmjdomare 

pre zidentad iwodeboda, magram kons-

ti tuciurad mas ar hqonia iseTi farTo 

uflebamosileba, rasac pirveli kon-

stitucia saqarTvelos premier-min-

istrs aniWebda. politikur sistemaSi 

gadamwyveti mniSvneloba mieniWa parla-

ments. misi konstituciuri statusi iyo 

marTva-gamgeobis sferoSi uzenaesoba 

da umaRlesoba. konstituciis avtoreb-

ma upiratesoba mianiWes kolegialur 

marTva-gamgeobas, vinaidan sapreziden-

to marTvis dros wamyvania `pirovnuli 

xelisufleba~, xolo saparlamento 

re Jimis dros `kolegialuri mmarTve-

loba.~ parlamenti ndobis gamocxadebis 

safuZvelze uzrunvelyofda mTavrobis 

Tavmjdomarisa da koaliciuri minis-

trTa kabinetis Camoyalibebas parlamen-

talur safuZvelze, romelic emorCile-

boda parlaments da TiToeuli ministri 

sakuTari qmedebisaTvis individualu-

rad pasuxismgebeli iyo uzenaesi kanon-

mdebeli organos winaSe. uaryofil iqna 

mTavrobis solidaruli pasuxismgeb lo-

bis franguli modeli, riTac kons ti-

tuciurad uzrunvelyofil iqna samTav-

robo krizisebis Tavidan acileba. 

konstitucia gulgrili ar darCe-

nila monteskieseuli xelisuflebis 

danawilebis, rogorc konstitucion-

alizmis ZiriTadi doqtrinis mimarT. 

kanonmdebloba ekuTvnoda parlaments, 

xolo umaRlesi aRmasrulebeli xelis-

ufleba mTavrobas, Tumca parlamenti 

mainc inarCunebs dominirebul mdgomar-

eobas da Zalauflebis koncentracias 

mis xelisuflebaSi. mTavroba parla-

ments emorCileba da misgan gamomdinar-

eobs. swored amis gamo, SeiZleba iTqvas, 

es iyo xelisuflebis ara mkacri, aramed 

rbili danawileba. konstituciaSi nak-

lebadaa gaTvaliswinebuli xelisufle-

baTa wonasworobisa da balansis meqan-

izmebi, rac am SemTxvevaSi, umetesad, 

parlamentisken ixreba. es gamoixatebo-

da aRmasrulebel xelisuflebaze kon-

trolis uflebamosilebaSi, mTavrobis 

wevrisadmi undoblobis gamocxadeba-

Si, interpelaciaSi da sxva. mTavrobas 

ki, Tavis mxriv, ar hqonda parlamentis 

daTxovnis ufleba. konstituciiT arc 

vetos uflebaa gaTvaliswinebuli. pir-

vel konstituciaSi mTavrobis wevrebs 

mxolod ufleba hqondaT, parlamenti-

saTvis an misi komisiisaTvis moeTxovaT 

mosmena. konstituciiT xelisuflebis 

danawilebis klasikuri modeli bolo-

mde ar iyo gatarebuli. konstituciis 



 20

avtorTa azriT, xelisuflebis abso-

luturi ganawileba gamoiwvevda poli-

tikur sistemaSi parlamentis rolis 

daknineba-dasustebas, xelisuflebaTa 

ZiriTad Stoebs Soris arbitris – prezi-

dentis, rogorc monarqis, Tanamdebobis 

dawesebas. zemoT aRniSnul sakiTxTa 

analizis safuZvelze SeiZleba iTqvas, 

rom saqarTvelos pirveli konstitu-

cia amkvidrebs saparlamento marTvis 

demokratiul respublikas Zlier sapa-

rlamento xelisuflebasTan erTad, 

romelic saxalxo suverenitetis prin-

cips eyrdnoboda. amave dros, saparla-

mento marTvis principebis damkvidre bas 

xels uwyobda Zlieri partiuli sistema, 

romelic pirvel respublikaSi arse-

bobda. 
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ezidento, msoflio parlamentarizmis kvleviTi centri, Semdgeneli 

prof. o. melqaZe), Tb., 1996, gv. 114; f. lovo, Op. cit., gv. 4.

3 1918-1921 wlebi.

4 ix. o. melqaZe, o. maxaraZe, politikuri xelisuflebis organizacia sa-

parlamento sistemebis qveynebSi (qarTul problemebTan dakavSire-

biT), politikur-samarTlebrivi literaturis seria, wigni XIV, Tb., 

2001, 24; p. surgulaZe, qarTuli parlamentis saTaveebTan, Tb., 1991, 3; g. 

mWedliSvili, qarTuli parlamentarizmis saTaveebTan, Tb., 2005.

5 f. lovo, Op. cit.
6 parlamentarizmSi isini saparlamento mmarTvelobas gulisxmobdnen.

7 1918-1919 wlebi.

8  unda iTqvas, rom saqarTvelos 1921 wlis konstituciis ZiriTadi sa-

marTlebrivi baza iyo saqarTvelos 1918 wlis damoukideblobis aRdge-

nis deklaracia. mmarTvelobis pirveli qarTuli saparlamento modeli 

swored am deklaraciis me-7 punqtiT iqna ganmtkicebuli. (saqarTvelos 

damoukideblobis deklaracia, saqarTvelos konstituciis proeqti, 

miRebuli damfuZnebeli krebis sakonstitucio komisiis mier, Tb., 1920, 

gv. 4-6).

9 1919-1921 wlebi.

10 ix.f. lovo, Op. cit. gv.36.

11 1992-2008 wlebi.

12 1993 wels.

13 romelic miRebul iqna 1995 wlis 24 agvistos.

14 igulisxmeba XX saukunis I meoTxedi.

15 1918-1921 wlebi.

16 1918-1921 wlebi.

17 im droisaTvis sanimuSo konstituciebi iyo: safrangeTis (1875), 
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espaneTis (1876), norvegiis (1814), Sveciis (1809), daniis (1866), saberZne-

Tis (1864), bulgareTis (1879), rumineTis (1866), serbiis (1889), avstriis 

(1876), argentinis (1860), braziliis (1891), meqsikis (1857), kanadis (1867), 

avstraliis (1901), pensilvaniis Statis - aSS (1873), Jenevis -Sveicariis 

kantoni (1847), bernis - Sveicariis kantoni (1893), apencelis - Sveicariis 

kantoni (1876), glarisis - Sveicariis kantoni (1887) da sxv.
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19 v. gauli, konstituciis SemuSaveba da miReba saqarTveloSi (1993-1995), 
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20 1920 wlis 20 oqtombris nomeri.

21 1920 weli, dekemberi,  4, 10, 15, 24; 1921 weli, ianvari,  14, 19, 27; Tebervali,  2. 

22 saqarTvelos erovnuli arqivi, fondi 1825, saqme 129, furceli 140-141.

23 msoflios sxvadasxva qveynis mmarTvelobis formebze ixileT gaz. `er-

Tobis~ Semdegi nomrebi: inglisi (1920 wlis 7 ivlisi); amerika (1920 wlis 

8 ivlisi); italia (1920 wlis 15 ivlisi); Sveicaria (1920 wlis 16 ivlisi); 

belgia (1920 wlis 21 ivlisi); holandia (1920 wlis 21 ivlisi); portuga-

lia (1920 wlis 22 ivlisi); espaneTi (1920 wlis 22 ivlisi); norvegia (1920 

wlis 23 ivlisi); Svecia (1920 wlis 8 agvisto); dania (1920 wlis 15 agvis-

to); saberZneTi (1920 wlis 18 agvisto); germania (1920 wlis 22 agvisto); 

brazilia (1920 wlis 24 agvisto); bulgareTi (1920 wlis 8 seqtemberi); 

prusia (1920 wlis 13 oqtomberi); avstria (1920 wlis 13 oqtomberi); ham-

burgi (1920 wlis 13 oqtomberi); meqsika (1920 wlis 15 oqtomberi); kanada 

(1920 wlis 22 oqtomberi); avstralia (1920 wlis 22 oqtomberi); axali ze-

landia (1920 wlis 29 oqtomberi); pensilvania (1920 wlis 29 oqtomberi); 

venesuela, san-marino, monako, angora (1920 wlis 12 noemberi).

24 ixileT saqarTvelos konstituciis proeqti, miRebuli damfuZnebeli 

krebis sakonstitucio komisiis mier, tfilisi, 1920 weli, maisi. 

25 Le project de Constitution de la Republique Georgienne; Elabor e et publie por 
la Commission Constitutionnelle de I’ Assemblee Constituante de Georgie, Tifl is, 
1920, (saqarTvelos erovnuli arqivi, fondi 1833, saqme 864, furceli 

78-81).

26 1920 wlis 24 noembridan 1921 wlis 21 Tebervlamde.

27 Конституции буржуазных стран, т.2, М., 1936, gv.458; ix. aseve Sveicariis 1874 

wlis 29 maisis konstitucia, v. rcxilaZis winasityvaobiT, Sveicariis 

ZiriTadi kanonebi, Tb., 1906.

28 Конституция Белгии от 7 февраля 1831 года, Конституции буржуазных 
стран, т. 2, М., 1936.

29 The Constitution of the United States and The Declaration of Independence. 
30 Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 1919, gv. 18.
31 saqarTvelos erovnuli arqivi, f. 1833, aRw. 1, s. 181, f. 232.

32 germaniis 1919 wlis 11 agvistos konstitucia, germaniis konstitu-

cia, Tb., 1920 weli, Sedgeba ori nawilis, xuTi Tavisa da 181 muxlisagan 

(Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 1919). 
33 Cexoslovakiis 1920 wlis 29 Tebervlis konstitucia, Cexo slovakiis 

respublikis konstitucia, p. sayvareliZis winasityvaobiT, Tb., 1920, 

miRebulia Cexoslovakiis damfuZnebeli krebis mier, moicavs eqvs 

Tavsa da 134 muxls (La Constitution de la Republique Tchecoslovaque, Prague, 
1920). 

34 saqarTvelos erovnuli arqivi, f. 1833, s. 180, f. 228 (sakonstitucio ko-

misiis 1921 wlis 21 aprilis stenografiuli Canaweri). aq igulisxmeba 

germaniis 1919 wlis konstitucia.

35 Sveicariis 1874 wlis 29 maisis konstitucia, v. rcxilaZe, Sveicariis 

ZiriTadi kanonebi, Tb., 1906, Sedgeba sami Tavisa da 121 muxlisagan. es 

konstitucia Sesulia krebulSi: Конституции буржуазных стран, т. 2, М., 
1936. ix. Швейцарская федеральная Конституция, М., 1917.

36 igulisxmeba 1920 wlis noembris sxdoma. safrangeTis 1875 wlis 25 

Tebervlis konstitucia (Louis Blanc, Histoire la Constitution du 25 Fevrier 
1875, Paris, 1888.). unda aRiniSnos, rom safrangeTis (mesame respubli-

kis) konstitucia ar iyo erTiani aqti, igi sami damoukidebeli kanoni-

sagan Sedgeboda, romlebic, ZiriTadad, xelisuflebis organizacias 

exeboda. am konstituciiT, aRmasrulebeli xelisufleba ekuTvnoda 

prezidents. ministrTa sabWosa da ministrebs niSnavda prezidenti da 

igi Tavmjdomareobda kabinets. konstituciiT ar iyo gaTvaliswinebu-

li premier-ministris Tanamdeboba.
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37 belgiis 1831 wlis 7 Tebervlis konstitucia (Конституции буржуазных 
стран, т.2, М., 1936.) Sedgeba rva Tavisa da 139 muxlisagan.

38 f. lovo, Op. cit., gv. 30.
39 a. Saio, xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, 

Tb., 2003, gv. 189.
40 Конституции буржуазных стран, т. 2, М., 1936, gv. 458; ix. aseve Sveicariis 

1874 wlis 29 maisis konstitucia, v. rcxilaZis winasityvaobiT, 

Sveicariis ZiriTadi kanonebi, Tb., 1906 w; iqve ix. 1874 wlis 17 TibaTvis 

federaluri kanoni `Sesaxeb imisa, Tu rogor amtkicebs xalxi safeder-

acio kanonebs da dadgenilebebs~, gv. 81-84.
41 gaz. `saqarTvelos respublika~, 1920 weli, 24 ianvari.
42 Louis Blanc, Histoire la Constitution du 25 Fevrier 1875, Paris, 1882. (me-6 muxli); 

ix. aseve p. sayvareliZe, werilebi sxvadsxva qveynebis politikur wesw-

yobilebaze (respublikebi: safrangeTi, Crdilo amerikis SeerTebuli 

Statebi, Sveicaria), Tb., saqarTvelos mTavrobis stamba, 1918; ix. n. 

sa qareli, sxvadasxva qveynebis saxelmwifoebrivi wyobileba, saqarT-

velos damfuZnebeli krebis sapropagando komisiis gamocema, Tb., 1920, 

gv. 9-12.
43 saqarTvelos erovnuli arqivi, fondi 1833, saqme 191, furceli 139. 

saqarTvelos sakonstitucio komisiis 1918 wlis 22 (dRis wesrigi: 

rogori tipis konstitucia unda SevimuSaoT?) ivnisis sxdoma.
44 igulisxmeba 1909 wlis konstitucia.
45 saqarTvelos erovnuli arqivi, fondi 1836, saqme 46 (sakonstitucio 

komisiis sxdomis oqmebi); s. 47 (komisiis sxdomis oqmebi); fondi 1833, s. 

180 (komisiis sxdomis oqmebi); s. 181 (komisiis sxdomis oqmebi); s. 182 (ko-

misiis sxdomis oqmebi); s. 183 (komisiis sxdomis oqmebi); s. 184 (komisiis 

sxdomis oqmebi); s. 190 (konstituciis proeqti); s. 191 (fraqciaTa mier 

warmodgenili Sesworebebi); s. 192 (konstituciis gadasinjvis masale-

bi); s. 369 (konstituciis Tezisebi); s. 858 (konstituciis proeqtis gan-

xilva); s. 859 (komisiis sxdomis oqmebi); s. 860 (proeqtis Sesaxeb cvlile-

bebi); s. 861 (winadadebebi konstituciis proeqtis Sesacvlelad); s. 862 

(konstituciis gadasinjvis masalebi); s. 863 (konstituciis proeqti da 

damfuZnebeli krebis sxdomis masalebi); s. 1385 (winadadebebi konsti-

tuciis proeqtis Sesacvlelad).
46 saqarTvelos erovnuli arqivi, fondi 1833, saqme 180, furceli 64-65.
47 social-revolucionerebma 1920 wels warmoadgines TavianTi konsti-

tuciis proeqti, romelic Sedgeboda 18 Tavisa da 132 muxlisagan. proeq-

ti iTvaliswinebda saparlamento respublikas, romelic struqturiTa 

da SinaarsiT ar gansxvavdeboda komisiis mier Sedgenili proeqtisagan 

(saqarTvelos erovnuli arqivi, fondi 1833, saqme 191, furceli 210-217).
48 Jurn. `saistorio vertikalebi~, 1, 1991, 68. anderZi mas Sedgenili hqon-

da 1925 wels.
49 giorgi gvazava, ZiriTadi principebi sakonstitucio uflebisa (prezi-

denti respublikisa), Tb., 1920, gv 53.
50  iqve, gv 55.
51 gaz. `saqarTvelo~, 1920 weli, 30 ianvari.
52 saqarTvelos konstituciis proeqti, miRebuli damfuZnebeli krebis 

sakonstitucio komisiis mier, tfilisi, 1920 w., maisi, Tavi mexuTe, `aR-

masrulebeli xelisufleba~, gv. 22.
53 saqarTvelos erovnuli arqivi, fondi 1833, saqme 191, furceli 36.
54  iqve, furceli 36.
55 p. sayvareliZe, gaz. `saqarTvelos respublika~, 1920 weli, 3 Tebervali.
56 Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 1919, gv 15.
57 saqarTvelos konstituciis proeqti, miRebuli damfuZnebeli krebis 

sakonstitucio komisiis mier, tfilisi, 1920 weli, maisi, Tavi mexuTe, 

`aRmasrulebeli xelisufleba~, gv. 22.
58 iqve.
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59 saqarTvelos erovnuli arqivi, fondi 1833, saqme 191, furceli 36.
60 germaniis 1919 wlis 11 agvistos konstitucia, Tavi mesame, `preziden-

ti da mTavroba respublikisa~, Tb., 1920, gv. 21, Ferfassung des Deutschen 
Reichs vor 11 August 1919, Leipzig, 1919, gv. 18. 

61 Cexoslovakiis 1920 wlis 29 Tebervlis konstitucia, `mTavroba~, p. say-

vareliZis winasityvaobiT, Tb., 1920, gv. 36, La Constitution de la Republique 
Tchecoslovaque, Prague, 1920, gv. 36. 

62 saqarTvelos erovnuli arqivi, fondi 1833, saqme 191, furceli 36.
63 v. wereTeli, mosazrebebi konstituciis proeqtze, gaz. `saqarTvelo~, 

1920 weli, 24 ianvari, saqarTvelos damfuZnebeli krebis 1920 wlis 1 de-

kembris sxdoma.
64 iqve.
65 gaz. `erToba~, 1920 weli, 8 dekemberi; ix. gaz. „saxalxo saqme~, 1920 wlis 

16 oqtomberi.
66 im periodSi iyo saqarTvelos iusticiis ministri.
67 r. arseniZe, demokratiuli respublika, respublika uprezidentod, 

Tb., 1917, gv. 23.
68 social-demokrati.
69 gaz. `erToba~, 1920 weli, 18 dekemberi, saqarTvelos damfuZnebeli kre-

bis 1920 wlis 15 dekembris sxdoma.
70 1851 wlis magaliTi.
71 gaz. `erToba~, 1920 weli, 8 maisi, saqarTvelos social-demokratiuli 

partiis 1920 wlis 7 maisis sxdoma.
72 Тексты Конституцiu, VI, Французкая Конституцia, переводъ и предисловie 

С. Г. Лозинскаго, Изданie газеты “Кiевскiе Отклики.“ Кiевъ, Первая Кiевская 
Артелъ Печатного Дела, 1905 г. Конституцiонныи законъ объ организацiи го-
сударственнои власти 25 февраля 1875 г. 31.

73 saqarTvelos 1921 wlis 21 Tebervlis konstitucia, 148-e muxli, saqarT-

velos demokratiuli respublikis samarTlebrivi aqtebis krebuli 

(1918-1921), Tb., 1990, gv. 484.
74 gaz. `saqarTvelos respublika~, 1920 weli, 5 dekemberi. 
75 ix. saqarTvelos konstituciis proeqti, miRebuli damfuZnebeli kre-

bis sakonstitucio komisiis mier, tfilisi, 1920 weli, maisi, gv. 24. (83-e 

muxli).
76 gaz. `saqarTvelos respublika~, 1920 weli, 5 dekemberi.
77 iqve, (damfuZnebeli krebis 1920 wlis 1 dekembris sxdoma).
78 iqve.
79 p. sayvareliZe, saqarTvelos erovnuli arqivi, fondi 1825, saqme 129, 

furceli 41.
80 saqarTvelos 1921 wlis konstituciis mexuTe Tavi, `aRmasrulebeli 

xelisufleba~, Sedgenili iusticiis ministr r. arseniZis mier (sanimu-

So proeqti). saqarTvelos erovnuli arqivi, f. 1836, aRw. 1, s. 420, f. 48; 

Seadare: Конституции буржуазных стран, т. 2, М., 1936. ix. Швейцарская фе-
деральная Конституция, М., 1917, 24; aseve Sveicariis 1874 wlis 29 maisis 

konstitucia, v. rcxilaZis winasityvaobiT, Sveicariis ZiriTadi kano-

nebi, Tb., 1906, gv. 71. 
81 Sveicariis ZiriTadi kanonebi, v. rcxilaZe, Tb., 1906, miRebulia 1874 

wlis 29 maiss; ix. saqarTvelos 1921 wlis konstituciis mexuTe Tavi, ̀ aR-

masrulebeli xelisufleba~, Sedgenili iusticiis ministr r. arseniZis 

mier (sanimuSo proeqti, me-3-me-4 punqtebi), saqarTvelos erovnuli ar-

qivi, fondi 1836, saqme 420, furceli 48-49.
82 gaz. `saxalxo saqme~, 1920 weli, 11 noemberi (JurnalSi es statia gamo-

qveynebula 1920 wlis 16 oqtombers);
83 saqarTvelos 1921 wlis 21 Tebervlis konstitucia, 67-e muxli, saqarT-

velos demokratiuli respublikis samarTlebrivi aqtebis krebuli 

(1918-1921), Tb., 1990, gv. 468.
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84 1830 wlis 10 noembers gaixsna belgiis erovnuli kongresi, romelmac 

gamoacxada belgiis damoukidebloba da SeimuSava 1831 wlis konsti-

tucia. ix. Конституции буржуазных стран, т. 2, М., 1936, 484 (Конституция 
Белгии от 7 фебраля 1831 года); ixileT saqarTvelos 1921 wlis kon-

stituciis mexuTe Tavi, `aRmasrulebeli xelisufleba~, Sedgenili 

iusticiis ministr r. arseniZis mier (sanimuSo proeqti, me-6 punqti). 

saqarTvelos erovnuli arqivi, fondi 1836, saqme 420, furceli 48.
85 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis kre-

buli (1918-1921), Tb., 1990, 469.
86 Тексты Конституцiu, VI, Французкая Конституцia, переводъ и предисловie 

С. Г. Лозинскаго, Изданie газеты ”Кiевскiе Отклики”, Кiевъ, Первая Кiевская 
Артелъ Печатного Дела, 1905 г. Конституцiонныи законъ объ организацiи го-
сударственнои власти 25 февраля 1875 г., gv. 31; safrangeTis 1875 wlis 

25 Tebervlis konstitucia, me-9 muxli: Les ministres sont solidairement 
responsobles devant les chambers de la politique generale du Gouvernement 
et individuallement de leurs actes personnnels. Le President de la Republique 
n’est responsible que dans le cas da haute trahison (Louis Blanc, Histoire la 
Constitution du 25 Fevrier 1875, Paris, 1888. gv. 250.

87 ixileT saqarTvelos 1921 wlis konstituciis mexuTe Tavi, ̀ aRmasrule-

beli xelisufleba~, Sedgenili iusticiis ministr r. arseniZis mier 

(sanimuSo proeqti, me-6 punqti). saqarTvelos erovnuli arqivi, fondi 

1836, saqme 420, furceli 48-49.
88 ixileT da SeadareT: Конституции буржуазных стран, т. 2, М., 1936, 484 

(Конституция Белгии от 7 фебраля 1831 года).
89 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis kre-

buli (1918-1921), Tb., 1990, gv. 469.
90 iqve, gv. 229.
91 iqve.
92 iqve, gv. 469.
93 ixileT da SeadareT; Конституции буржуазных стран, т. 2, М., 1936, gv. 484-

485 (Конституция Белгии от 7 фебраля 1831 года); ixileT saqarTvelos 

1921 wlis konstituciis mexuTe Tavi, `aRmasrulebeli xelisufleba~, 

Sedgenili iusticiis ministr raJden arseniZis mier (sanimuSo proeqti, 

me-7 punqti); saqarTvelos erovnuli arqivi, fondi 1836, saqme 420, fur-

celi 48.
94 ixileT Конституции буржуазных стран, т. 2, М., 1936,gv. 485 (Конституция 

Белгии от 7 фебраля 1831 года).
95 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis kre-

buli (1918-1921), Tb., 1990, gv. 470.
96 Ferfassung des Deutschen Reich s for 11 August 1919, Leipzig, 1919, გვ. 21.
97 gaz. `saqarTvelos respublika~, 1920 weli, 5 dekemberi.
98 konstituciis proeqti iTargmna frangul enaze 1920 wels (Le projet de 

Constitution de la Republique Georgienne, elabor et publie por la Commission 
Constitutionnelle de l’ Assemblee Constituante de Georgie, Tifl is, 1920). sea, f. 

1833, aRw. 1, s. 864, f. 78-81; 1922 wels q. parizSi gamoica saqarTvelos 

1921 wlis konstitucia (Constitution de la Republique de Georgie (Edition de 
la Presidence de L’Assemblee Constituante de la Republique Georgienne, Paris, 
1922).

99 ixileT saqarTvelos konstituciis proeqti, miRebuli damfuZnebeli 

krebis sakonstitucio komisiis mier, tfilisi, 1920 weli, maisi, gv. 24, 
83-e muxli; saqarTvelos erovnuli arqivi, fondi 1833, saqme 369, fur-

celi 6.
100 safrangeTis 1875 wlis 25 Tebervlis konstitucia, me-6 muxli: Les 

ministres sont solidairement responsobles devant les chambers de la politique 
generale du Gouvernement et individuallement de leurs actes personnnels. Le 
President de la Republique n’est responsible que dans le cas da haute trahison 
(Louis Blanc, Histoire la Constitution du 25 Fevrier 1875, Paris, 188, gv. 249); 
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b. qanTaria, saxelmwifo mmarTvelobis formis sakiTxi saqarTvelos pirvel konstituciaSi

saqarTvelos 1921 wlis konstituciis mexuTe Tavi, `aRmasrulebeli 

xelisufleba~, Sedgenili iusticiis ministr r. arseniZis mier, me-11 

punqti (sanimuSo proeqti), saqarTvelos erovnuli arqivi, fondi 1836, 

saqme 420, furceli 48-49.
101 gaz. `saxalxo saqme~, 1920 weli, 12 dekemberi.
102 solidaruli pasuxismgeblobis principi inglisSi aRmocenda 1782 

wels, rodesac premier-ministri lord norti kabinetTan erTad gad-

adga.
103 p. sayvareliZe, werilebi sxvadsxva qveynebis politikur weswyobileba-

ze (respublikebi: safrangeTi, Cr. amerikis S. Statebi, Sveicaria), Tb., 

saqarTvelos mTavrobis stamba, 1918, 10.
104 Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 1919, 18. 
105 g. gvazava, konstituciis irgvliv, prezidenti respublikisa, gaz. „sa-

qarTvelo~, 1920 weli, 29 qristeSobisTve; s. dadiani, Cveni konstitu-

cia, ganxiluli xalxosnuri saxelmwifo uflebis TvalsazrisiT, gaz. 

„saxalxo saqme~, 1920 weli, 10, 12, 15, 16, 21, 23, 28, 30 oqtomberi, 5, 6, 14 

noemberi; al. mdivani, sakonstitucio sakiTxebi, gaz. „saxalxo saqme~, 

1920 weli, 24 noemberi; al. mdivani, mTavroba da misi pasuxismgebloba, 

gaz. „saxalxo saqme~, 1920 weli, 24 oqtomberi; p. sayvareliZe, saqarT-

velos konstituciisaTvis, gaz. „saqarTvelos respublika~, 1920 weli, 

24, 28, 29 ianvari, 1, 3, 4, 8, 11, 13, 15, 17, 21, 26 Tebervali, 5, 16 marti, 

3 aprili; s. fircxalava, konstitucia, gaz. „saqarTvelo~, 1920 weli, 

21 noemberi; v. wereTeli, saqarTvelos konstituciis proeqti, gaz. 

„saqarTvelo~, 1920 weli, 30 ianvari; Шацкий Б. Е., Конституцыия Грузии, 
Слово, 1920 г. 4, 10, 15, 24 Декабря, 1921 г. 14, 19, 27 Января, 2 Фебраля.

106 Cexoslovakiis 1920 wlis 29 Tebervlis konstitucia, Cexoslovakiis 

respublikis konstitucia, p. sayvareliZis winasityvaobiT, 1920, Tb., gv. 

37 (La Constitution de la Republique Tchecoslovaque, Prague, 1920, gv. 37).
107 gaz. `erToba~, 1920 weli, 22 ivnisi.
108 Cexoslovakiis 1920 wlis 29 Tebervlis konstitucia, Cexoslovakiis 

respublikis konstitucia, p. sayvareliZis winasityvaobiT, 1920, Tb., gv. 

37 (La Constitution de la Republique Tchecoslovaque, Prague, 1920, gv. 36).
109 gaz. `saqarTvelos respublika~, 1920 weli, 5 dekemberi (damfuZnebeli 

krebis 1920 wlis 1 dekembris sxdoma).
110 Sveicariis 1874 wlis 29 maisis konstitucia, v. rcxilaZe, Sveicariis 

ZiriTadi kanonebi, Tb., 1906, gv. 71; Конституции буржуазных стран, т. 2, 
М., 1936, Швейцарская федеральная Конституция, М., 1917, gv. 24.

111 iqve.
112 gaz. `saqarTvelos respublika~, 1920 weli, 5 dekemberi.
113 Sveicariis 1874 wlis 29 maisis konstitucia, v. rcxilaZe, Sveicariis 

ZiriTadi kanonebi, Tb., 1906, gv. 71; Конституции буржуазных стран, т.2, 
М., 1936, ix. Швейцарская федеральная Конституция, М., 1917.

114 germaniis 1919 wlis 11 agvistos konstitucia, germaniis konstitu-

cia, Tb., 1920, gv. 21 (Ferfassung des Deutschen Reichs vor 11 August 1919, 
Leipzig, 1919, gv. 18). 

115 germaniis 1919 wlis 11 agvistos konstitucia, germaniis konstitu-

cia, Tb., 1920, gv. 21 (Ferfassung des Deutschen Reichs vor 11 August 1919, 
Leipzig, 1919, gv 18). 

116 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis kre-

buli (1918-1921), gv. 470.
117 f. lovo, parlamentarizmi, Tb., 2005, gv. 96.
118 iqve, 105.
119 saqarTvelos erovnuli arqivi, fondi 1833, saqme 182, furceli 57.
120 germaniis 1919 wlis 11 agvistos konstitucia, germaniis konstitu-

cia, Tb., 1920, gv. 143 (Ferfassung des Deutschen Reichs vor 11 August 1919, 
Leipzig, 1919, gv. 11).
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121 Cexoslovakiis 1920 wlis 29 Tebervlis konstitucia, Cexoslovakiis 

respublikis konstitucia, p. sayvareliZis winasityvaobiT, Tb., 1920, 

gv. 23 (La Constitution de la Republique Tchecoslovaque, Prague, 1920, gv. 

28).
122 saqarTvelos 1921 wlis konstituciis meoTxe Tavi, `parlamenti~, 

Sedgenili iusticiis ministr r. arseniZis mier (sanimuSo proeqti); sa-

qarTvelos erovnuli arqivi, fondi 1836, saqme 420, furceli 112-115; 

SeadareT Конституции буржуазных стран, т. 2, М., 1936; ixileT Швейцарская 
федеральная Конституция, М., 1917, . gv. 24; aseve Sveicariis 1874 wlis 29 

maisis konstitucia, v. rcxilaZis winasityvaobiT, Sveicariis ZiriTadi 

kanonebi, Tb., 1906, gv. 64.
123 saqarTvelos 1921 wlis konstituciis meoTxe Tavi, `parlamenti~, 

Sedgenili iusticiis ministr r., arseniZis mier (sanimuSo proeqti); 

saqarTvelos erovnuli arqivi, fondi 1836, saqme 420, furceli 112-

115; SeadareT Конституции буржуазных стран, т. 2, М., 1936. gv. 455; 
ixileT Швейцарская федеральная Конституция, М., 1917, gv. 20; aseve 

Sveicariis 1874 wlis 29 maisis konstitucia, v. rcxilaZis winasityvao-

biT, Sveicariis ZiriTadi kanonebi, Tb., 1906, gv. 64.
124 ixileT saqarTvelos konstituciis proeqtis Tezisebi, saqarTvelos 

erovnuli arqivi, fondi 1833, saqme 182, furceli 18.
125 gaz. `saxalxo saqme~, 1920 weli, 12 dekemberi.
126 Конституции буржуазных стран, т. 2, М., 1936, gv. 458; ixileT Швейцарская 

федеральная Конституция, М., 1917, gv. 23; aseve Sveicariis 1874 wlis 29 

maisis konstitucia, v. rcxilaZis winasityvaobiT, Sveicariis ZiriTadi 

kanonebi, Tb., 1906, gv. 68.
127 germaniis 1919 wlis 11 agvistos konstitucia, germaniis konstitucia, 

Tb., 1920, 14 (Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 
1919, gv. 12).

128 Cexoslovakiis 1920 wlis 29 Tebervlis konstitucia, Cexoslovakiis 

respublikis konstitucia, p. sayvareliZis winasityvaobiT, Tb., 1920, 

24 (La Constitution de la Republique Tchecoslovaque, Prague, 1920, gv. 29).
129 iqve, 28 (La Constitution de la Republique Tchecoslovaque, Prague, 1920, gv. 

31).
130 belgiis 1831 wlis 7 Tebervlis konstitucia (Конституции буржуазных 

стран, т. 2, М., 1936.), 479; SeadareT saqarTvelos 1921 wlis konstitu-

ciis meoTxe Tavi, `parlamenti~, Sedgenili iusticiis ministr raJden 

arseniZis mier (sanimuSo proeqti); saqarTvelos erovnuli arqivi, 

fondi 1836, saqme 420, furceli 112-115.
131 ixileT saqarTvelos 1921 wlis konstituciis meoTxe Tavi, `parla-

menti~, Sedgenili iusticiis ministr raJden arseniZis mier (sanimuSo 

proeqti); saqarTvelos erovnuli arqivi, fondi 1836, saqme 420, fur-

celi 112-115; aseve mis mier Sedgenili `aRmasrulebeli xelisufleba~, 

iqve, furceli 48-49.
132 ixileT saqarTvelos konstituciis proeqtis Tezisebi, saqarTvelos 

erovnuli arqivi, fondi 1833, saqme 182, furceli 18.
133 Конституции буржуазных стран, т. 2, М., 1936, gv. 459; ixileT Швейцарская 

федеральная Конституция, М.,1917, gv. 24; aseve Sveicariis 1874 wlis 29 

maisis konstitucia, v. rcxilaZis winasityvaobiT, Sveicariis ZiriTadi 

kanonebi, Tb., 1906, gv. 71.
134 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis kre-

buli (1918-1921), Tb., 1990, gv. 470.
135 germaniis 1919 wlis 11 agvistos konstitucia, 1920 weli, Tb., gv. 21 

(Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 191, gv. 18).
136 1921 wlis konstituciaSi gamoyenebulia Semdegi terminebi: „aRmasru-

lebeli xelisufleba~, „mTavroba~, „ministrTa-kabineti~.
137 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis kre-

buli (1918-1921), Tb., 1990, gv. 474.
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THE SUBJECT MATTER OF THE PROBLEM 

A parliamentary system, originating from 
England,1 is one of the most common forms 
in the international practice of governance.2 
Forms of governance are actively studied by 
the legal science worldwide. Scientifi c works 
have been published in this fi eld. The science 
of forms of governance is as old as legal sci-
ence in general. Parliamentary governance, 
with certain peculiarities, existed in the First 
Republic of Georgia3. Parliamentary sys-
tem is sometimes called “parliamentarism” in 
the international legal literature. But, part of 
Georgian scholars associates it with the exist-
ence of parliament.4 Some European lawyers 
consider that the cornerstone of parliamen-
tarism (parliamentary governance) is govern-
ance’s political responsibility before the parlia-
ment. We may get even more reinsured in this 
principle after reading “Le Parliamentarisme”5 
by French lawyer Philippe Lauvaux. Authors 
of the Georgian Constitution believed that the 
principle of governance’s political responsi-
bility before the parliament is the fundamen-
tal cornerstone of parliamentarism6. The fi rst 
legal document stipulating the political re-
sponsibility of interim governance before the 
National Council (Parliament)7 was the decla-
ration of independence of Georgia.8 In addi-
tion, pursuant to this document, governance 
members were accountable and politically 
responsible before the Constituent Assembly 
of Georgia.9 However, French Constitutional 
model provided only for political responsibility. 
Representative of monistic parliamentarism 

BEKA KANTARIA

THE FORM OF GOVERNANCE UNDER GEORGIA’S FIRST CONSTITUTION

(Comparative Analysis with Western Governance Systems)

doctrine Carré de Malberg notes that: “When 
the French Constitution of 1875 wanted to 
strengthen parliamentary regime, it confi ned 
itself only to the establishment of principle 
of responsibility, with all the rest deriving 
therefrom”.10 This means that political respon-
sibility of the governance is crucial point for 
parliamentary system. Governance should re-
sign if it loses legislature’s confi dence. 

At that time Georgia was Parliamentary 
Republic. Certainly, this form of governance 
lacked the principles typical to genuine par-
liamentarism, such as rejection of collec-
tive responsibility of a neutral political fi gure 
– President and Ggovernance, dissolution 
of Parliament. However, due to governance 
member’s individual political responsibility this 
system got approximated to parliamentary 
structure to a certain extent. There has been 
an attempt in Georgia’s new and recent his-
tory11 to incorporate the institutional principles 
of the First Republic’s political system into to-
day’s reality. The Constitutional Commission 
was assigned12 to develop the new version of 
the fi rst Constitution, however as decided by 
the Parliament the Commission drafted new 
Constitution13 of Georgia based on the princi-
ples of the fi rst Constitution of the Democratic 
Republic, as refl ected in its Preamble. Georgia 
might turn into a parliamentary country in the 
future and the form of parliamentary govern-
ance refl ected in the fi rst Constitution might 
serve as a sample for amendments to the 
Constitution. 

The model of governance provided in the 
fi rst Constitution requires scientifi c research 
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and review. The National Archives of Georgia 
offer suffi cient amount of documentary mate-
rial for this purpose. Our views and fi ndings on 
this topic based on scientifi c values are largely 
conditioned by comparative analysis of inter-
national models of governance. Such models, 
in general, are refl ected in Constitutions. Such 
a methodological and scientifi c approach to 
the topic allows identifying the peculiarities 
and specifi cities of the Georgian model of gov-
ernance. Parliamentary form of governance, 
under the First Republic, was the outcome of 
merger of key principles of governanceforms 
of governance envisaged by Constitutions14 of 
the Western European countries. None of the 
country’s governance system specifi cally was 
incorporated into the Constitution of Georgia 
and the latter thus represented a mixed model 
taking into account the political, traditional, 
ideological and other factors in Georgia as 
well as the principles of governance of the 
pre-Constitution era15 - such as election of the 
chairman of the Ggovernance by Parliament, 
selection of ministers by a chairman, power of 
international representation of the chairman 
of Ggovernance etc., that were not practiced 
in the Western models of governance of that 
period. 

The procedure of election of Parliament 
and formation of Ggovernance, their interre-
lation, the structure and activity as refl ected 
in the fi rst Constitution, are the factors deter-
mining the main idea of the form of govern-
ance. We have collected rich documentary 
material on the subject of this study and tried 
to demonstrate the Constitutional basis of 
state governance system through their com-
parative analysis. One of our objectives is to 
disperse the prevailing opinion that the par-
liamentary governance system16 of the First 
Republic and parliamentary governance 
model refl ected in the fi rst Constitution was 
the Swiss model, which is not correct for as 
simple reason as is the fact that Switzerland 
was not a Parliamentary Republic in that pe-
riod and that Ggovernance’s political account-
ability before the Parliament was not the is-
sue there, Ggovernance stayed independent 
from Parliament. Governance model of the 
fi rst Constitution was approximated to the 

European systems (German, French, Belgian, 
and Swiss) as proved by the documentary 
sources obtained by us. Therefore, the gov-
ernance form under Georgia’s Constitution did 
go through Constitutional models of Western 
governances. 

It shall be noted that the text of the fi rst 
Constitution was one of the advanced ones on 
the European Continent,17 offering interesting 
solution of the issue of form of governance. 
Furthermore, already then it recognized values 
such as freedom, democracy and rule of law 
state, which today’s Europe is based on. Such 
is the assessment on the fi rst Constitution by 
Hans Dietrich Genscher, Federal Minister of 
Foreign Affairs of Germany in the prologue to 
the work18 by German lawyer Wolfgang Gaul.19 
Ramsay McDonald, UK Foreign Secretary had 
apparently the draft Constitution of Georgia 
and published his positive review in magazine 
The Nation.20 As McDonald noted, by draft-
ing this Constitution the Georgian people had 
shown to the mankind high legal culture and 
political consciousness. B. Shatsky, Professor 
at St. Petersburg University and Member 
of the Constitutional Commission of Interim 
Governance of Russia dedicated a whole se-
ries of articles to Georgia’s draft Constitution 
in Newspaper Slovo21. He pointed that the 
draft Constitution of Georgia is an exception-
ally democratic and advanced document. One 
of the leaders of German Social-Democratic 
Party Karl Kautsky also acquainted himself 
with the draft Constitution and gave positive 
review.22 We should not forget that the origi-
nal of the fi rst Constitution was discovered in 
Switzerland, namely in Zurich, in the archives 
of one of the Swiss kartvelologists. With this 
Constitution Georgia fi rst experienced the true 
European values, western political and legal 
culture lacking in our country before. In other 
words, the Constitution refl ected the European 
achievements in the fi eld of state administra-
tion. Political system phrased in the Constitution 
approximated to the Constitutional models es-
tablishing parliamentary governance.23 

The Constitutional Commission of Con -
stituent Assembly published the draft Con-
stitution24, which was translated into French.25 
Constitution was debated at special plenary 
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sessions of the Constituent Assembly in a dif-
fi cult political situation.26 On February 21, the 
Assembly approved the draft in an acceler-
ated manner. 

By exploring the Articles (altogether 30 
articles) of Chapter IV (the Parliament) and 
Chapter V (the Executive authority) of the fi rst 
Constitution, we can clearly identify which 
country’s analogy of Constitutional norms they 
represent. It should be mentioned that both 
chapters of the Constitution mainly contain 
the principles of Switzerland’s Constitution of 
May 29, 187427 and Belgian Constitution of 
February 7, 183128; and two articles out of 30 
are the direct analogy to the US Constitution 
of September 17, 178729 and German 
Constitution of August 11, 191930. This very 
article of German Constitution defi nes the 
Constitutional basis of governancesystem of 
governance in Georgia’s 1921 Constitution i.e. 
individual accountability of the Ggovernance 
and ministers before the legislature. 

Authors of the draft Constitution aimed at 
establishing the following institutions, similar 
to other Constitutions: 

Constitutional form of governance; • 
organization of state power;• 
separation of powers between the gov-• 
ernanceauthorities;
regulation of governancerelations be-• 
tween state and a citizen.

WESTERN CONSTITUTIONS, AS THE MAIN 
SOURCES 

Constitutional basis of Georgia’s gov-
ernance governancesystem cannot be stud-
ied without its comparative analysis with the 
European systems. However, the drafters of the 
Constitution of Georgia did not make a copy of 
Constitutions of other countries Constitutionand 
it does not represent a duplicate of some 
Western Constitution. For illustration we quote 
a statement of Razhden Arsenidze, one of 
the authors of the Constitution: “When writ-
ing a Constitution we should not copy others’ 
Constitutions but adapt it to our life”.31 Upon 
drafting the Constitution, the Constitutional 
Commission started to translate and publish 

the Constitutions of European countries in 
Georgian. Constitutions of Germany32 and 
Czechoslovakia33 Constitutionwere translat-
ed and published in Georgian. Stenographic 
records of the Commission show that it was 
deemed necessary to publish the Constitution 
of Germany Constitutionhaving major signifi -
cance for the Commission’s work.34 Earlier, 
the Constitution of Switzerland was published 
in Georgian.35 From one of the sessions of the 
Commission it becomes evident that Simon 
Kldiashvili had translated French Constitution36 
which unfortunately was not published, at 
least it is not available in the archives. Belgian 
Constitution37 which was never translated or 
published could be considered as one of the 
important sources for the fi rst Constitution.. 
Nevertheless, it did make signifi cant impact on 
the Georgian Constitution. Belgian Constitution 
played an important role in the formation of 
other countries’ Constitutions. According to 
French Professor Philippe Lauvaux: “Since 
19th century it per se has been the model in-
fl uencing many Constitutions.”38 Forms of gov-
ernance were presented in an original manner 
in the above listed Constitutions. However, 
Georgia translated and published only the 
Constitutions that recognized parliamentary 
system as a form of governance, except for 
the Swiss one. It shall be also mentioned that 
the English model signifi cantly infl uenced 
these forms of governance.39 

MODELS OF GOVERNANCE AROUND                  
THE WORLD 

In the First Republic distinction was made 
between three key types of governance: a) 
Swiss direct democracy, where people were 
directly involved in the exercise of authority; 40 
b) American dualist “power-separated” democ-
racy”, with the President heading the govern-
ance i.e. presidential republic; and c) French 
parliamentary democracy,41 with government’s 
political responsibility before the parliament 
causing its resignation.42 The Constitution 
should have accepted one of these three sys-
tems. Part of the members of the Constitutional 
Commission supported mixed form of govern-
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ance. For instance, a Social-Democrat Pavle 
Sakvarelidze’s43 idea was to combine the prin-
ciples of Swiss-French governance systems. 
The Commission did not approve the American 
model (presidential system) from the outset. 

Parliamentary (Constitutional) monarchy 
was accepted in many countries. In majorities 
of Constitutional monarchies the executive 
authority was politically responsible before 
the legislature. Countries with parliamentary 
governance systems were England, France, 
Italy, Belgium, Holland, Portugal, Spain, 
Norway, Sweden, Denmark, Greece, Bulgaria, 
Romania, Germany, Czechoslovakia. Among 
American Republics Venezuela is distinguish-
able where the Constitution44 stipulated for 
parliamentary governance because the gov-
ernance was politically responsible before 
the Congress. It was the only country on the 
American continent that differed from American 
presidential governance systems. 

In the listed countries the title for the head 
of executive authority was “King”, except 
for Japan where “Emperor’s” post existed 
Constitutionally. Apart from America, the insti-
tute of “Institute of president“ was introduced 
in France, Switzerland, Portugal, Germany 
and Czechoslovakia. 

PARLIAMENTARY GOVERNANCE AND 
PRESIDENT 

The issue of selection of Constitutional 
forms of governances deserved utmost impor-
tance at the sessions of Georgian Constitutional 
Commission.45 The deputation suggested: 
“More typical in our Constitution is social con-
tent and governance system and this is what 
should be focused”46 Interestingly, reviews of 
the Constitution started with discussing this is-
sue. In addition, members of the Constituent 
Assembly had different opinions regarding 
the forms of governance. Deputation divided 
into two parts: fi rst group – representatives 
of socialist-profi le parties (social-democrats, 
social-revolutionaries47 and social-federalists) 
supported Constitutional basis of parliamenta-
ry governance and second group – National-
democrats, who during Constitutional debates 
were in favour of parliamentary governance 

only together with Institute of president; how-
ever even among social-democrats some sup-
ported the institute of Institute of president. For 
example, such was the deputy chairman of the 
governance of Georgia Grigol Lortkipanidze, 
author of “Political Will”, who inter alia touched 
upon the institute of institute of president and 
positively assessment president’s role in politi-
cal life and believed that a President, equipped 
with the tasks similar to American and German 
President, would be ideal for Georgia.48 

Members of National-Democrat Fraction 
of Constituent Assembly had their own ap-
proach to the institute of president, thus form-
ing the minority. A national-democrat Giorgi 
Gvazava considered extremely important to 
introduce the presidency, thus fully voicing his 
own party’s position on this issue. The ques-
tion posed by him was” “Is the President of 
the Republic necessary at all? Does he really 
have some necessary political task or is it just 
the remaining of historical transformation and 
could be destroyed completely?”49 Gvazava’s 
answer to this question is positive. He stems 
from the separation of powers and considers 
president and cabinet of ministers as one com-
plete organism heading the executive author-
ity and staying independent from the parlia-
ment. He believed that president’s existence 
guarantees on the one hand separation of ex-
ecutive authority from the rest of the govern-
ance system and on the other hand cabinet of 
ministers’ solidarity with parliament. According 
to Gvazava, president holds supreme position 
in the state, he is the head of the state and 
its face in international relations.50 Well-known 
democrat Vasil Tsereteli wrote” “I believe it is 
better if Georgia’s president is elected by its 
people. Let people have the representative 
they trust.”51

DRAFT CONSTITUTIONAL AMENDMENT 
CONCERNING THE PRESIDENT 

Draft amendments to the draft Constitution 
submitted by the democratic fraction provided 
for the amendment of Article 75. Pursuant to 
this Article, Government had chairman being 
at the same time supreme representative of 
the Republic. 52 As per draft amendments, the 
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wording of this Article should have been read 
as follows: “President of the Republic shall 
be elected by people for fi ve-year term. He 
shall be the inhabitant citizen of Georgia and 
have attained to the age of at least 40 years.” 

53 Article 74 of the draft Constitution stated: 
“Executive authority belongs to the govern-
ment of the Republic. The Government of 
the Republic is comprised of: a) president of 
the Republic and b) responsible ministers.”54 
According to this amendment proposed by 
national-democrats fraction, president was not 
a separately isolated offi cial, he was included 
in the governance. Such model of govern-
ance was similar to the Swiss executive gov-
ernance structure where executive authority 
belonged to federal council (the government) 
to be elected by federal assembly by seven 
members for three-year term. Out of gov-
ernmental the Federal Assembly elected the 
president of the Confederation for one-year 
term who at the same time was the chairman 
of Federal Government and the Minister of 
Foreign Affairs.55 The only difference was that 
the Swiss model did not include the principle of 
ministers’ responsibility. However it is unclear 
what democrats meant under “responsibil-
ity”: responsibility before the President or the 
Parliament? One option could be that accord-
ing to the democrats’ draft, Georgia should 
have been a Parliamentary Republic together 
with Presidency. 

Amendment proposed by national-demo-
crats fraction also stipulated for the president 
to take a vow before the parliament. National-
democrats took this amendment from the 
German Constitution. German Constitution 
directly acknowledges that “The Reich 
President, when taking his offi ce, swears the 
before Reichstag.”56 Amendment should have 
also concerned Article 7757 of the Constitution, 
implying appointment of ministers by the 
chairman of the governance from among the 
citizens having the right to participate in parlia-
mentary elections.58 The amendment should 
have read as follows: “Minister-chairman and, 
upon his nomination, other ministers shall be 
appointed and dismissed by the President 
of the Republic.” 59 This amendment too was 

copied by democrats from Article 53 of the 
German Constitution: “The Reich chancel-
lor, and, at his request, the Reich ministers, 
are appointed and dismissed by the Reich 
President.” 60 Czechoslovakian President also 
enjoyed similar rights under the Constitution. 
Article 70 reads: “Chairman of the Governance 
and its members shall be appointed and dis-
missed by the President of the Republic”. 61 

President, pursuant to the draft amend-
ment, would appoint and dismiss the prime-
minister and other members of the governance. 

62 In the opinion of national-democrats, parlia-
mentary governance should have been estab-
lished in Georgia, i.e. governance should have 
comprised of the President and, most impor-
tantly, “Responsible Ministers.” Furthermore, 
President could also dismiss ministers, which 
means dualist model and dualist parliamen-
tarism was accepted for instance under the 
German Constitution. National-democrat Vasil 
Tsereteli supported the idea of minister’s re-
sponsibility before the Parliament. 63 He stated 
that: “In North America ministers are respon-
sible before the president and not parliament. 
And this rule is not quite democratic.”64

“PRESIDENT IS THE PHANTOM OF                     
THE MONARCH”

Social-democrats principally objected 
American presidential system and institute 
of president in general. They envisioned the 
phantom of the monarch in the personality 
of president. Georgia was probably the only 
country which during Constitutional reforms 
had not applied the key principles of American 
Constitution when structuring the governance 
system. Federalist Samson Dadiani noted: 
“We appreciate the articles of the Constitution 
which mention non-presidency and would like 
to see the Constitution drafted this way. In our 
opinion, introduction of presidency in places 
where sovereignty belongs to people is ab-
solutely unacceptable.”65 Rajden Arsenidze66, 
one of the authors of the draft categorically ob-
jected introduction of presidency. He pointed: 
“After all, the only difference between president 
and king is that king’s authority is termless, he-
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reditary, whereas president’s is for a defi nite 
term, temporary. King is God’s chosen, presi-
dent – people’s.”67 According to Konstantine 
Japaridze68, president was dangerous for de-
mocracy. He stated: “We cannot give the army 
to the disposition of the president. Handing the 
army in the hands of one person is dangerous 
for the Republic. Army should be disposed 
of by the Parliament. Democratism requires 
joint administration. This system was justifi ed 
by our three years practice and it should re-
main as it is”69 French example was brought 
as an argument against presidential institute,70 
where the elected president upon taking his 
offi ce tore the Constitution and dissolved 
(drove out) the parliament. Akaki Chkhenkeli, 
maintaining his party’s majority’s position, not-
ed: “President is some sort of a phantom of 
the monarch. Democracy doesn’t really want 
a monarch or its phantom”. Social-democrats 
completely declined presidential institute and 
deemed its introduction as undemocratic. 
They decided that chairman of the parliament 
would be in charge of high representation of 
the Republic.71 This principle too was unusual 
for European models of that period. None of 
the parliamentary chairmen have ever been 
in charge of similar task. The fi rst Constitution 
fi nally prescribed for the eternity of republi-
can system. Article 148 of the Constitution 
directly reiterates the provision of Article 8 of 
the French Constitution: “Form of republican 
governance system cannot become the sub-
ject of revision”.72 The fi rst Constitution reads: 
“Abolishment of the form of governance of the 
Democratic Republic of Georgia cannot be-
come the subject of Constitutional revision.”73

ZHORDANIA AND INSTITUTE OF PRESIDENT 

Any opinion of Mr. Zhordania, chairman 
of interim governance, regarding the govern-
ance model was interesting and worth to con-
sider by the Constitutional Commission. He 
acknowledged two forms of republics: a) par-
liamentary and b) democratic republic.74 
He believed that specifi c feature of parliamen-
tary republic was bringing all three branches 
of governance together within one author-
ity – the parliamentary system. Examples of 

parliamentary republic for him were France 
and England. In a democratic republic, he 
believed, power is separated and people are 
actively involved in political processes. He 
considered Switzerland as a model of demo-
cratic republic. Noe Zhordania, unlike social-
democrats, did not have radical views about 
presidential institute, causing astonishment 
among the majority of the Assembly. He sup-
ported introduction of parliamentary system 
which is proved by the published version of 
the draft Constitution.75 However, omitting the 
institute of president seemed illogical to him 
because, in his view, president is the offspring 
of parliamentarism.76 Zhordania positively as-
sessed the institute of institute of president. He 
pointed: “President is a person who in emer-
gencies acts as the head of state. Governance 
changes, it might face crisis which could last 
for couple of weeks but if enemies approach 
the state borders not the governance is re-
sponsible anymore but here is the man and 
he is the responsible, supreme guard and re-
quired to take all measures to save the country 
against this danger.”77 He believed that Swiss 
system would not work in our country simply 
because not political but business governance 
existed in Switzerland, not responsible before 
anyone. Switzerland did not implement for-
eign policy because of neutrality and Georgia 
then was in a diffi cult international situation 
and country needed politically responsible 
cabinet of ministers. Zhordania did not want to 
ignore the view of his party’s representatives, 
because of which he even refrained from fully 
defending the institute of institute of president. 
He saw the solution in transferring of presi-
dential rights (at least partly) to the chairman 
of the governance. He stated: “There will not 
be the president - an individual person in our 
country, however we will have a person act-
ing in this capacity”78 In selecting the form of 
governance, Jordnia guided with pure political 
views. 

One part of social-democrats requested 
to grant presidential rights to the Chairman of 
Parliament, as provided for under the Austrian 
Constitution. It was advised that “Chairman of 
the Parliament, even with permitted combina-
tion of offi ces, cannot cope with both jobs.”79
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DELEGATION OF CERTAIN POWERS OF 
THE MONARCH AND PRESIDENT AND 
INTERNATIONAL REPRESENTATION OF        
THE CHAIRMAN OF THE GOVERNMENT 

The fi rst Constitution transferred the rights 
of the monarch and president to the chair-
man of the governance and Chapter V of the 
Constitution regulated the legal status of the 
latter. The rule of election and term of offi ce 
of the chairman of governance was Swiss and 
some Constitutional powers of the chairman 
were copied from Belgian monarch’s tasks. As 
per Article 67 of the Constitution, governance 
was headed by its chairman to be elected by 
the parliament for one-year term. One and the 
same person could be elected only twice. These 
provisions of the Constitution relies on Articles 
96 and 98 of the Swiss Constitution,80 which 
reads: “The chairman of the Federal Council 
shall be the President of the Confederation; he 
and the Vice-President shall be chosen by the 
Federal Assembly from among the members of 
the Council for a term of one year. The outgo-
ing President is not eligible to be President or 
Vice-President for the following year.”81 Unlike 
Georgia’s fi rst Constitution, Swiss Constitution 
prohibited election of the chairman for two suc-
cessive years. 

It is worth to mention that UK Foreign 
Secretary Ramsay McDonald published the 
article in The Nation Magazine “Socialist State 
in the Caucasus”. In his article McDonald 
writes about the draft Constitution of Georgia 
and points to its one Article that seemed illogi-
cal to him. It is the Article prohibiting election 
of one and the same person on the position 
of the chairman of the governance for two 
consecutive terms. “This restriction, accord-
ing to the Secretary, is relevant to the presi-
dent but irrelevant to the Prime Minister.” In 
this publication the author calls Noe Zhordania 
“President of Georgia”.82 This suggestion by 
McDonald was taken into account and Article 
67 of the Georgian Constitution was amended 
as follows: “The Governance shall have its 
Chairman to be elected by the Parliament for 
one-year term. One and the same person may 
be elected only for two consecutive terms.”83

Article 70 of the Constitution gives clear 
picture on delegation of monarch’s and presi-
dent’s power: a) chairman of the governance 
had the capacity of high representative of the 
Republic in foreign affairs. He was in charge 
of appointing ambassadors. Article 45 of the 
German Constitution reads: “When it comes 
to international law, the Republic is repre-
sented by the President... he accredits and 
receives ambassadors.” Stipulation on inter-
national representation under Article 70 of the 
fi rst Constitution reiterates the idea of Article 
66 of the Belgian Constitution.84 Chairman 
of the governance did not have international 
representation in any state at all. This also 
speaks of the specifi city of the form of govern-
ance in Georgia. b) As per Article 70 of the fi rst 
Constitution, chairman of the governance was 
entitled to withdraw Republic’s armed forces 
upon Parliament’s consent85. Article 9 of the 
French Constitution recognizes: “President 
of the Republic may not declare war with-
out prior negotiations with and approval of 
both chambers.”86 c) Article 70.c entitled the 
Chairman to issue order and decree for en-
forcement of the law but did not have the right 
to suspend application of the law or hinder its 
implementation. When formulating this provi-
sion the Constitutional Commission guided 
with Belgian Constitution.87 Article 67 reads: 
“He (i.e. the King of Belgium – B. K.) makes 
decrees and regulations required for the ex-
ecution of laws without ever having the power 
either to suspend the laws themselves or to 
grant dispensation from their execution.”88 
d) Under Article 70, Chairman of the govern-
ance had the right to appoint audit of any sec-
tor, place or event falling under his govern-
ance.89 Similar provision is not seen in west-
ern Constitutions. Chairman’s similar authority 
mainly relies on the experience of the activity 
of the governance of Georgia’s First Republic. 
In 1919 Georgian Parliament adopted interim 
provision “on special audit to be appointed by 
the governance”.90 Article 70.d fully refl ects the 
idea of Article 1of this provision.91 e) Pursuant 
to Article 70 of the Constitution, Chairman 
had no special rights other than the ones 
conferred on him by the Constitution.92 The 
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above Constitutional provision again bases on 
Article 78 of Belgian Constitution.93 It reads: 
“The King has no powers other than those for-
mally attributed to him by the Constitution and 
by specifi c laws established by virtue of the 
Constitution itself.”94 As per Article 73 of the 
fi rst Constitution, chairman of the governance 
was responsible before the parliament for 
general politics.95 This Article too was drafted 
in consideration of German Constitution. By 
virtue of Article 56, chancellor was politically 
responsible before Reichstag.96

As per the fi rst Constitution, rights of the 
chairman of the governance were broad and 
equal to monarch’s or president’s rights. 

The Constitution a) rejected the presi-
dent that was not different from monarchical 
power; b) gave preference to collective leader-
ship and not autocratic leadership, where the 
Parliament, as a collective body, takes deci-
sions collectively; c) by rejecting the institute 
of presidency, the risk of usurpation of power 
that could have followed it, had been rejected. 
Rejection of institute of president led to in-
creased role of the Parliament and rather to 
its centralization than clear separation of pow-
ers. 

POLITICAL GOVERNANCE OR DIRECTORIAL 
SYSTEM OF SWITZERLAND? 

In debating on governance system, the 
objective of the drafters of the Constitution was 
to ensure non-presidenship, subordination of 
governance to the parliament and prevention 
of crisis.97 Draft98 Constitution published by the 
Commission provided for the parliamentary 
model of governance. Article 83 of the Draft 
reads: “Both the governance as a whole and 
each minister individually shall enjoy the confi -
dence of parliament. Both the governance and 
each minister individually shall resign if he los-
es the confi dence of Parliament by its strong 
decision.”99 It was direct analogy of Article 6 of 
French Constitution:100 “Ministers are together 
responsible for general governance policies, 
and individually for their personal activities. 
President of the Republic shall be held liable 
only in the case of high treason.”101 There are 
two forms of political responsibility in practice: 

collective and individual. Collective respon-
sibility provides for governance’s full respon-
sibility before the parliament. By applying 
this principle the Parliament makes the gov-
ernance, in case of disapproval of the policy 
implemented thereby, to resign.102 Individual 
responsibility means each minister’s respon-
sibility before the parliament for their personal 
activity. In this case resignation of one min-
ister will not cause resignation of the cabinet 
entirely. There are Constitutions worldwide 
which provide for both principles together, i.e. 
both collective and individual responsibility 
before the parliament. French Constitution103, 
and later German Constitution104, provided for 
both forms of responsibility.

After publishing the draft, Constituent 
Assembly entered into Constitutional debates. 
In addition, the press published political arti-
cles.105 

Principle of governance system under 
the draft Constitution lacked certain logic and 
some social-democrats, including Zhordania 
shared this opinion. The draft provided for the 
governance’s collective and individual respon-
sibility. It was good on the one hand, since the 
governance should have resigned collectively 
but on the other hand it was not good, for the 
chairman would have to resign together with 
the governance leaving the state virtually with-
out governance, especially that the draft did 
not provide for the option of acting resigned 
cabinet before electing the new governance. 
This issue was ideally solved in Article 78 of 
the Czechoslovakian Constitution. Should the 
Seim vote lack of confi dence in the govern-
ance the president shall then determine who 
shall direct governance affairs until a new 
governance be formed. As per this Article, in 
the absence of president and in the cases 
of political crisis the right to decide who to 
transfer the executive authority to was vested 
on a special committee to be elected by the 
Czechoslovakian Parliament.106 Had the draft 
Constitution kept the governance’s collective 
responsibility in an initial form, it would have 
been inevitable to appoint a separate position 
for performing head of state’s duties, assum-
ing certain responsibility in internal and foreign 
affairs before electing the new governance and 



 35

B. KANTARIA, THE FORM OF GOVERNANCE UNDER GEORGIA’S FIRST CONSTITUTION

such person should have been the president, 
categorically objected by social-democrats. 
Another solution was to keep only the principle 
of individual responsibility, where in the case 
of vote of non-confi dence only the minister 
would have resign and not cause overall politi-
cal crisis of the governance. 

One of the drafters of the Constitution 
Pavle Sakvarelidze objected French model of 
governance system and categorically rejected 
the provision of Article 83 of the draft on gov-
ernance’s collective responsibility before the 
parliament. He noted: “Responsible govern-
ance should of course resign when voted non-
confi dence and so should its chairman, but 
doesn’t this leave the republic without a gov-
ernance? The question arises as to the need 
of president. In present situation with violent 
enemies surrounding us, our republic can not 
favourably exist without a president. Institute 
of president should be necessarily introduced. 
Neither American, nor Swiss or French system 
is acceptable for us. We want the responsible 
president, he should be granted limited right.”107 
Similar governance model was established 
in Czechoslovakia under the Constitution. 
President was elected by National Assembly 
(Parliament), and governance members were 
responsible before the parliament. Article 75 
of the Constitution introduced governance’s 
collective responsibility.108 Zhordania sup-
ported the idea of individual responsibility of 
governance members. His attitude was logical 
because if governance’s general politics were 
approved then the activity of each individual 
minister should not have caused governance 
crisis i.e. resignation of the entire cabinet of 
ministers. He stated: “We should distinguish 
between three aspects: 1) general politics; 
2) individual practical issues and 3) govern-
ance crisis and this is where the distinction 
should be drawn and when general politics is 
approved, individual practical questions may 
not cause crisis.”109 He categorically declined 
Swiss system. Pursuant to Article 96110 of the 
Constitution of Switzerland, members of the 
governance (Federal Council) were to be 
elected by the parliament (Federal Assembly) 
who were not responsible before the legisla-
ture. Subparagraph 16 of Article 102 of the 

Constitution strengthened only the account-
ability of the governance (federal council).111 
Because of Georgia’s foreign political situa-
tion such form of governance was unaccept-
able and it was well appreciated and under-
stood by political circles. “We, said Zhordania, 
Georgians, surrounded with the kind of neigh-
bours that makes foreign affairs and foreign 
policy the main issue of our country, should 
have political governance and we cannot or-
ganize the same system of governance as 
in Switzerland.”112 In those times Switzerland 
was a neutral state and less concerned about 
foreign policy. Due to this very reason Swiss 
model of governance the so-called Directorial 
System was rejected. Although the Georgian 
Constitution incorporated the duties of parlia-
ment and of governance from the Constitution 
of Switzerland, only the duties, their substance 
can not determine the principal notion of the 
governance system because parliament and 
governance powers under the Constitutions 
are almost identical. Deriving from the coun-
try’s political interests, Zhordania, in determin-
ing the issue of responsibility, correctly sup-
ported independence of the chairman of gov-
ernance, not to have caused resignation of the 
rest of the governance and especially of the 
prime minister for unlawful action of an individ-
ual member of the governance. Prime-Minister 
should have been responsible only for his per-
sonal activity and general political situation 
and had he been voted non-confi dence by the 
parliament would have been obliged to change 
the minister. Another advantage of individual 
responsibility was that in case of resignation 
of the chairman of governance, the Republic 
would have been headed by the governance 
whose acting chair, before electing a new one, 
would be the deputy of ex prime-minister. The 
latter offi ce was stipulated under Article 71 of 
the fi rst Constitution and based on Article 98 of 
the Constitution of Switzerland.113 

Besides the Directorial System, “direct gov-
ernance” also existed in Switzerland, i.e. peo-
ple’s direct involvement in political processes. 
The pure direct democracy was disapproved 
by the drafters of the fi rst Constitution which 
certainly was a logical political step. Model of 
direct democracy can not ensure administra-
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tion of governance power. The forms of direct 
governance, referendum and initiative (Article 
63) were incorporated from the Constitution of 
Switzerland covering limited institutes of direct 
democracy. The Commission did not approve 
directorial system either. Only political govern-
ance should have been in charge of exercise 
of executive power in the state. More effective 
is the state system of a politically organized 
society than of a self-governed society. 

GERMAN MODEL OF GOVERNANCE SYSTEM 

The Constitutional Commission proposed 
to adopt German model as a form of political 
responsibility which was close to the French 
one and both provided for collective as well 
as individual responsibility of the governance. 
Pursuant to Article 53 of the Constitution 
(Weimarer Verfassung), chancellor and 
ministers were appointed and dismissed by 
the President of Germany. Cabinet of minis-
ters required the confi dence of Parliament 
(Reichstag) and each of them had to resign, 
if Reichstag voted by explicit decision to with-
draw its confi dence.114 It was collective re-
sponsibility of the cabinet disapproved by the 
authors of the Georgian Constitution from the 
outset. In addition, Article 56 of the German 
Constitution stipulates for individual responsi-
bility and reads as follows: “The Reich chan-
cellor determines the political guidelines and 
is responsible for them to Reichstag. Within 
these guidelines every Reich minister leads 
his portfolio independently, and is respon-
sible to Reichstag.”115 Article 73 of the fi rst 
Constitution, concerning individual responsi-
bility of governance members is the analogy 
of the above German model: “Each member of 
the governance directs independently, and un-
der sole, personal responsibility to parliament, 
the department confi ded to him. He must re-
sign as soon as he loses the confi dence of 
parliament… The chairman of the governance 
is responsible to parliament for the general 
politics. He is obliged to submit to the deci-
sions of parliament and to execute the same, 
if necessary to change the ministers or even 
to re-form the entire cabinet.”116 Difference 
between Georgian and German systems was 

that German Constitution did not entitle the 
chancellor to dismiss ministers or to reform the 
entire cabinet. Only the President of Germany 
was so authorized. For this reason Germany 
was dualist parliamentary state. However, 
powers of the President of Germany and of 
the chairman of governance under Georgian 
Constitution were identical in this part. 

SPECIFICITY OF GEORGIAN 
CONSTITUTIONAL MODEL 

In our opinion, parliamentary model un-
der the fi rst Constitution is still not the pure, 
classical parliamentary system and this very 
principle distinguishes it from other European 
models: 

The Constitution does not provide for neu-• 
tral political fi gure – the president, who 
under European parliamentary models is 
vested with the duty of balance of power, 
such as Germany and France.
The Constitution rejected fundamental • 
principles of pure parliamentary system 
of governance such as “governance’s 
collective responsibility” and limited 
itself only to “individual responsibility”, 
which present-day parliamentary sys-
tems are less familiar with, however there 
are countries applying this principle (e.g. 
Sweden);117 
The Constitution does not stipulate for the • 
principle of “dissolution of parliament” 
necessarily attributable to parliamentary 
governance systems and pursuant to 
French classical doctrine is deemed as 
an integral element of parliamentarism.118 
Principle of dissolution guarantees the 
balance of power. Parliament’s vote of 
non-confi dence in the governance on the 
one hand and dissolution of parliament by 
executive authority on the other, defi ne 
the interrelation and balance between the 
branches of the governance. In debating 
on this principle in the Constitution the 
drafters guided with the supremacy of 
parliament. The theses of Constitutional 
Commission say: “There is no period of 
time when Parliament does not exist. Thus 
the composition of parliament changes 
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through new elections but its operation is 
permanent, and as a supreme master of 
the country it is uninterrupted. Clearly, for 
this reason neither it dissolves itself nor 
any other force is entitled to dissolve it. 
Although in general it is possible in the 
life of the parliament an episode when it 
stops to deliver the people’s will and if so, 
it would be fair to renew the composition 
of the parliament.. and still if the people 
and parliament detach, the only solution 
allowed under our Constitution is dissolu-
tion of parliament through referendum”.119 
The authority to dissolve parliament was 
stipulated under European Constitutions. 
Article 25 of the German Constitution 
reads: “The Reich president has the right 
to dissolve the Reichstag, but only once 
for the same reason.”120 President of 
Czechoslovakia was equipped with iden-
tical power under Article 31 (paragraph 
1).121 Despite the existing specifi cities, the 
Constitution contained the key principles 
typical to parliamentary systems and for 
this very reason, Constitutionally Georgia 
was a parliamentary republic. 

OUTLINING THE KEY PRINCIPLES OF 
PARLIAMENTARY SYSTEM 

As per Article 52 of the Constitution of 
Georgia, country’s supreme body was par-
liament. “The sovereignty belongs to the 
entire nation. Parliament exercises this 
sovereignty within the limits fi xed by the 
Constitution.”122 This meant that parliament 
enjoyed dominance in the political system. 
When establishing this principle the authors 
of the Georgian Constitution guided with 
Article 71 of the Constitution of Switzerland, 
which read: “Subject to the rights of the peo-
ple and the Cantons, the supreme power of 
the Confederation shall be exercised by the 
Federal Assembly (parliament)”.123

Commensurate with Article 73, members 
and chairman of the Georgian governance, 
though individually but still politically, were 
responsible before the parliament; as men-
tioned, the principle of individual responsibility 
had political grounds and aimed at rejecting 

the institute of president. In addition, in the 
opinion of Constitutional commission, indi-
vidual responsibility guaranteed governance’s 
political stability. It means that unlawful action 
of an individual minister or institution should 
not have caused general crisis. It was an at-
tempt to rationalize parliamentary governance. 
This article of the Constitution implied the idea 
of rejecting the institute of president and pre-
venting collective resignation of governance, 
as proved in the theses of Constitutional 
Commission: “We think that such a division is 
a necessary adjustment to prevent spread of 
crisis as wide as it happens in France where 
minor issues often cause change of the cabi-
net and new composition comes with the 
same old policy and programme. We wanted 
to make governance’s general crisis into the 
crisis of general politics and not only of indi-
vidual persons’ crisis.”124 For example, in 1879 
in France the protest of the chamber against 
military minister caused resignation of the en-
tire cabinet.125

According to Article 54, Parliament of 
Georgia took overall control over the work of 
the executive authority, being one of the fun-
damental elements of parliamentary systems. 
Almost all Constitutions provided for the form 
of parliamentary control. As per Article 85(11) 
of the supreme law of Switzerland, federal as-
sembly carried out general supervision of fed-
eral administration and justice.126 Forms of con-
trol over the high executive authority are also 
stipulated under Article 33127 of the German 
Constitution and Articles 40(1)128 and 52(1)129 
of the Constitution of Czechoslovakia.

Article 60 of the Georgian Constitution en-
hances the “principle of autonomy”, pursu-
ant to which parliament itself adopts the regu-
lations and the rules of procedure. This article 
of the Constitution was taken from Article 46 of 
the Belgian Constitution130. 

Under Articles 59 and 74 of the Georgian 
Constitution, governance was accountable 
before the parliament, which implied question-
ing and interpellation. These articles too were 
copied from the Constitution of Belgium;131 

As per Article 68, the parliament of Georgia 
elected the chairman of governance who ap-
pointed ministers entrusted by the parliament. 
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It was the achievement of the parliamentary 
system of the First Republic. Certainly the 
above mentioned article of the Constitution 
makes no mention about the entrustment but 
the principle of parliamentary confi dence is 
confi rmed in Article 73, according to which: 
“Each member of the governance (i.e. minis-
ters – B.K.) directs independently, and under 
sole, personal responsibility to parliament, the 
department confi ded to him. He must resign 
as soon as he loses the confi dence of parlia-
ment.” The wording “confi ded to him” clearly 
shows that parliament’s confi dence was need-
ed for the parliamentary governance in order 
to take political responsibility. In Constitutional 
theses we read: “The confi dence of parliamen-
tary majority is the real basis which the cabinet 
relies on. This link is so strong and solid that 
vote of non-confi dence in the majority shall be 
automatically followed by resignation of the 
cabinet and formation of new governance.”132

Article 69 of the Constitution allowed gov-
ernance members to be members of parlia-
ment or councils of self governance. The prin-
ciple of allowing a governance member to be 
member of parliament is one of the elements 
of parliamentary governance. For instance 
in Switzerland this principle was not accept-
ed. By virtue of Article 97 of the Constitution, 
governance members were prohibited to hold 
other offi ce.133 Under Article 73 of the fi rst 
Constitution, chairman of the governance was 
responsible before the parliament for general 
politics and was obliged to comply with the de-
cisions of parliament.134 This provision of the 
article of the Constitution was incorporated 
from Article 56 of the German Constitution 
which pointed: The Reich chancellor deter-
mines the political guidelines and is responsi-
ble for them to Reichstag.”135

Pursuant to Article 92 of the fi rst 
Constitution, the highest offi cial of state fi -
nancial control - the controller was elected 
by parliament, who was not in the cabinet136, 
but had all rights of a minister of state. State 
controller was responsible and accountable 
before the parliament of Georgia.137 

None of the models of governance systems 
reviewed above (American, Swiss, French) 
was adopted blindly. Out of the presented 

models the fi rst Constitution took account of 
some principles of French, Swiss, Belgian 
and German models. The experience of pre-
Constitutional governance of the fi rst republic 
was also considered. For this reason the state 
system under the Constitution was not purely 
European. Thus the form of governance under 
Georgia’s fi rst Constitution was a unique phe-
nomenon in western Constitutionalism. 

CONCLUSION

Study of the form of governance under 
the fi rst Constitution of Georgia clearly illus-
trated the level of development of political-
legal mindset of the Georgian society in the 
fi rst quarter of last century, which was organi-
cally tied to the European way of thinking. 
Without western political and legal culture and 
the Constitutions applicable on the European 
continent, the fi rst Constitution of Georgia 
would not have been drafted. Undoubtedly, 
the Constitutional system of form of govern-
ance is not pure reiteration of any of the west-
ern models. Authors of the Constitution gave 
priority to the French principle of unchanging 
republican governance system. They adapted 
the three-year experience of state system of 
the fi rst republic of Georgia to the western 
state systems. President was considered as 
a legal successor of monarch and this institute 
was declined from the outset. 

Finally the Constitutionalists chose the par-
liamentary governance model. They believed 
that it would guarantee country’s strength and 
democratic development. Certain rights of the 
president or monarch were transferred to the 
chairman of governance i.e. prime minister. 
This principle was absolutely new in western 
political systems of those times. Although the 
chairman of the governance of democratic re-
public of Switzerland was called the president, 
Constitutionally he was not given as broader 
authorities as the fi rst Constitution granted 
to the prime minister of Georgia. Parliament 
was vested major importance in the political 
system. Its Constitutional status was suprem-
acy and primacy in the fi eld of governance. 
Drafters of the Constitution gave preference 
to collective governance because in presiden-
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tial system the leader is “personal leadership” 
and in parliamentary system – “collective lead-
ership”. By voting the confi dence Parliament 
ensured the formation of chairman of govern-
ance and coalition cabinet of ministers on a 
parliamentary basis, which subordinated to 
the parliament and held each minister individ-
ually responsible for his own personal activity 
before the supreme legislative body. French 
model of governance’s collective responsibil-
ity was rejected thus Constitutionally guaran-
teeing prevention of crisis in the governance.

The Constitution has not been ignorant 
of Montesquieu’s theory of separation of pow-
ers – the key doctrine of Constitutionalism. 
Legislation belongs to the parliament and 
high executive authority to the governance. 
However, the parliament still remains dominant 
and power concentrates under its governance. 
Governance subordinates to the parliament. 
For this very reason this kind of separation of 
powers was not a stringent but a fl exible one. 
Constitution takes less account of balance of 
power systems which in this particular case 
tends to be basically parliamentary. Its impli-

cation was the right to have control over the 
executive authority, vote for non-confi dence 
in a governance member, interpellation etc. 
However, the governance was not authorized 
to dissolve the parliament. Neither the veto 
power was prescribed under the Constitution. 
In the fi rst Constitution governance members 
were only entitled to request parliament or its 
commission for a hearing. The Constitution 
did not fully implement the classical model 
of separation of powers. According to the au-
thors of the Constitution, absolute separation 
of powers would have caused weakening of 
the parliament’s role in the political system 
and establishment of the institute of president 
i.e. the monarch - an arbitrator between the 
branches of the governance. By analyzing the 
above issues we can conclude that the fi rst 
Constitution of Georgia establishes the demo-
cratic republic of parliamentary system togeth-
er with strong parliamentary governance rely-
ing on the principle of national sovereignty. At 
the same time, strong party system existing in 
the First Republic encouraged establishment 
of the parliamentary governance principles.

1 Philippe Lauvaux, Le Parlementarisme, 2005, Tbilisi. pp. 3-4;
2  See: Douglas V. Verney, Parliamentary Governance and Presidential Governance, 

I Parliamentary Governance (Republic : parliamentary or presidential (Global 
Parliamentarism Research Centre), Publishing House « Upleba », Editor Prof. 
Otar Melkadze); Tbilisi, 1996, p. 114, Philippe Lauvaux, Le Parlementarisme 
(Institute of Political Sciences of the Academy of Sciences of Georgia, 2005, 
Tbilisi, p. 4; 

3  1918-1921;
4 See: O. Melkadze, O. Makharadze, Organization of Political Governance in 

Countries of Parliamentary Systems (vis-a-vis Georgian Problems); Series of 
Political Legal Literature, Book XIV, 2001, Tbilisi, p. 24; Paata Surguladze, At 
the Outset of Georgian Parliament, Tbilisi, 1991, p. 3; Giorgi Mchedlishvili, At the 
Outset of Georgian Parliamentarism, Tbilisi, 2005; 

5 2005, Tbilisi
6 Under parliamentarism they meant parliamentary system.
7 1918-1919;
8 It should be noted that the main legal framework of Georgia’s 1921 

ConstitutionConstitution was the 1918 declaration of restoration of independence of 
Georgia. The fi rst Georgian parliamentary model of governance was strengthened 
by paragraph 7 of this very Declaration. (Declaration of Independence of Georgia, 
Draft Georgian ConstitutionConstitution adopted by ConstitutionConstitutional 
commission of constituent assembly, Tbilisi, 1920, p. 4-6); 

9 1919-1921;
10 See : Philippe Lauvaux, Le Parlementarisme, 2005, Tbilisi, p. 36



 40

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

11 1992-2008;
12 1993;
13  Adopted on August 24, 1995 
14 i.e. fi rst quarter of XX century.
15 1918-1921;
16 1918-1921;
17  Model ConstitutionConstitutions of those times were: French (1875); Swiss (1874); 

Belgian (1831); German (1919); Czechoslovakian (1920); Japanese (1889), Italian 
(1848), Dutch (1888), Portuguese (1911), Spanish (1876), Norwegian (1814), 
Swedish (1809), Danish (1866), Greek (1864), Bulgarian (1879), Romanian 
(1866), Serbian (1889), Austrian (1876), Argentinean (1860), Brazilian (1891), 
Mexican (1857), Canadian (1867), Australian (1901), Pennsylvanian – US State 
(1873), Geneva –Canton of Switzerland (1847), Bern – Canton of Switzerland 
(1893), Appenzell - Canton of Switzerland (1876), Glarus - Canton of Switzerland 
(1887), Venezuela - USA (1909) and other countries’ ConstitutionConstitutions 

18 Drafting and adoption of the ConstitutionConstitution in Georgia (1993-1995), 
Tbilisi; 2002;

19 Wolfgang Gaul, Drafting and adoption of the ConstitutionConstitution in Georgia 
(1993-1995); (Wolfgang Gaul, Verfassungsgebung in Georgien); Tbilisi; 2002, p. ix

20  Edition of October 20, 1920. 
21 1920, N 4, 10, 15, 24 December; 1921, N 14, 19, 27 January; N 2 February.
22 National Archives of Georgia, Fund 1825, Case. 129, pp. 140-141.
23 Regarding the forms of governances of various countries see the following 

editions of Ertoba (Unity) Newspaper: England (July 7, 1920); America (July 
8, 1920); Italy ( July 15, 1920); Switzerland (July 16, 1920); Belgium (July 21, 
1920); Holland (July 21, 1920); Portugal (July 22, 1920); Span (July 22, 1920); 
Norway (July 23, 1920); Sweden (August 8, 1920); Denmark (August 15, 
1920); Greece (August 18, 1920); Germany (August 22, 1920); Brazil (August 
24, 1920); Bulgaria (September 8, 1920); Prussia (October 13, 1920); Austria 
(October 13, 1920); Hamburg (October 13, 1920); Mexico (October 15, 1920); 
Canada (October 22, 1920); Australia (October 22, 1920); New Zealand (October 
29, 1920); Pennsylvania (October 29, 1920); Venezuela, San-Marino, Monaco, 
Angora (November 12, 1920).

24 see draft ConstitutionConstitution of Georgia adopted by the Constitu-
tionConstitutional Commission of Constituent Assembly, Tifl isi, 1920, May. 

25 Le project de ConstitutionConstitution de la Republique Georgienne; Elabor 
e et publie por la Commission ConstitutionConstitutionnelle de I’ Assemblee 
Constituante de Georgie; Tifl is, 1920; (National Archives of Georgia, Fund 1833, 
Case 864, pp. 78-81).

26  From November 24, 1920 to February 21, 1921.
27 Конституции буржуазных Стран, Т. 2, М. 1936 г. cт. 458; see ConstitutionConstitution 

of Switzerland of May 29, 1874, Introduction by V. Rtskhiladze, Basic Laws of 
Switzerland, Tbilisi, 1906. 

28 Конституция белгии от 7 февраля 1831 года, Конституции буржуазных 
Стран, Т. 2, М., 1936 г. 

29 The ConstitutionConstitution of the United States and The Declaration of 
Independence. 

30 Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 1919; p. 18
31 National Archives of Georgia, Fund1833, 1, case. 181, page 232;
32 ConstitutionConstitution of Germany of August 11, 1919 (German Consti-

tutionConstitution, 1920, Tbilisi; Comprised of two parts, fi ve chapters and 181 
articles (Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 1919); 

33 ConstitutionConstitution of Czechoslovakia of February 29, 1920 (Constitu-
tionConstitution of the Republic of Czechoslovakia, Introduction by P. Sakvarelidze, 



 41

B. KANTARIA, THE FORM OF GOVERNANCE UNDER GEORGIA’S FIRST CONSTITUTION

1920; Tbilisi; (adopted by Constituent Assembly of Czechoslovakia, comprised 
of six chapters and 134 articles) La ConstitutionConstitution de la Republique 
Tchecoslovaque, Prague, 1920). 

34 National Archives of Georgia, fund. 1833, case. 180, page. 228 (Stenographic 
records of April 21, 1921 of the ConstitutionConstitutional Commission); i.e. 
ConstitutionConstitution of Germany of 1919;

35 ConstitutionConstitution of Switzerland of May 29, 1874 (V. Rtskhiladze, Basic laws 
of Switzerland, Tbilisi, 1906); Comprised of three chapters and 121 articles. This 
ConstitutionConstitution is included in the collection: Конституции вуржуазных 
Стран, Т. 2, М. 1936 г. ix. Швейцарская федеральная Конституция, М; 1917 г.

36 i.e. session of November 1920; ConstitutionConstitution of France of February 
25, 1875 (Louis Blanc, Histoire la ConstitutionConstitution du 25 Fevrier 1875, 
Paris, 1888.); In addition, French (third republic) ConstitutionConstitution was not 
a single document, but comprised of three independent laws concerning mainly 
the organization of governance. Under this ConstitutionConstitution, executive 
authority belonged to President and Council of Ministers, ministers were appoint-
ed by the president and he chaired the cabinet. ConstitutionConstitution did not 
provide for Prime-minister’s post. 

37 ConstitutionConstitution of Belgium of February 7, 1831 (Конституции 
буржуазных Стран, Т. 2, М., 1936 г.); ConstitutionConstitution comprised of 
eight chapters and 139 articles 

38 Philippe Lauvaux, Le Parlementarisme, 2005, Tbilisi. p. 30
39 Andas Sajo, Limiting Governance, An Introduction to Constitutionalism; Tbilisi; 

2003; p. 189
40 Конституции буржуазных Стран, Т. 2, М. 1936 г. Ст. 458; see Constitution 

of Switzerland of May 29, 1874, Introduction by V. Rtskhiladze, Basic laws of 
Switzerland, Tbilisi; 1906; ibid.. Federal law of 17 June, 1874 “on how to approve 
federal laws and decrees by the people” p. 81-84

41 Newspaper “Sakartvelos Respublika,” 1920, January 24 
42 Louis Blanc, Histoire la Constitution du 25 Fevrier 1875, Paris, 1882. (Article 

6) see also P. Sakvarelidze, Memos on Political Systems of Different Countries 
(Republics: France, United States of North America, Switzerland), Tbilisi, 
Publishing house of Governance of Georgia, 1918; see. N. Sakareli, Political 
Systems of Different Countries, Publication of the Propaganda Commission of 
Constituent Assembly of Georgia, Tbilisi; 1920; p. 9-12

43 National Archives of Georgia, Fund. 1833, Case. 191, page 139; Session of the 
Constitutional Commission of Georgia, dated June 22, 1918 (Agenda: What kind 
of Constitution should we develop?);

44 i.e. Constitution of 1909;
45 National Archives of Georgia, Fund 1836, Case. 46 (Minutes of the Constitutional 

Commission Session); s. 47 (Minutes of the Commission Session); Fund 1833, 
s. 180 (Minutes of the Commission Session); s. 181 (Minutes of the Commission 
Session); s. 182 (Minutes of the Commission Session); s. 183 (Minutes of the 
Commission Session); s. 184 (Minutes of the Commission Session); s. 190 (Draft 
Constitution); s. 191 (amendments submitted by fractions); s. 192 (Materials of 
Constitution revision); s. 369 (Theses of the Constitution); s. 858 (Review of draft 
Constitution); 859 (Minutes of the Commission Session); 860 (Changes to the 
draft); 861 (suggestions on amending the draft Constitution); 862 (Materials of 
ConstitutionConstitution revision); 863 (Draft ConstitutionConstitution and materi-
als of constituent assembly session); 1385 (suggestions on amending the draft 
ConstitutionConstitution).

46 National Archives of Georgia, Fund. 1833, Case. 180, Page. 64-65
47 In 1920 Social-revolutionaries presented their draft of the Constitution comprised 

of 18 chapters and 132 articles. The draft provided for parliamentary republic 



 42

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

with its structure and content similar to the draft developed by the Commission. 
(National Archives of Georgia, Fund. 1833, Case. 191, Page. 210-217)

48 Magazine “Historical Verticals” 1991, No 1, p. 68, He had drawn up his will in 
1925”

49 Giorgi Gvazava, Key principles of Constitutional Right (President of the Republic); 
1920; p. 53

50 Giorgi Gvazava, the Key Principles of Constitutional Right (The President of the 
Republic); 1920; p. 55

51 Newspaper “Sakartvelo” January 30, 1920 
52 Draft Constitution of Georgia adopted by the Constitutional Commission of 

Constituent Assembly, Tifl isi, May, 1920 (Chapter V, Executive Authority), p. 22
53 National Archives of Georgia, Fund. 1833, case. 191, p. 36
54 ibid. page 36 
55 Pavle Sakvarelidze, Newspaper “Sakartvelos Respublika,” 1920, Feburary 3 
56 Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 1919, p. 15
57 Draft ConstitutionConstitution of Georgia adopted by the ConstitutionConstitutional 

Commission of Constituent Assembly, Tfi lisi, May, 1920 (Chapter V, Executive 
Authority), p. 22

58 ibid. 
59 National Archives of Georgia, Fund. 1833, Case. 191, Page. 36
60 ConstitutionConstitution of Germany of 11 August, 1919, (Chapter III, President 

and Governance of the Republic), 1920, Tbilisi; p. 21, Ferfassung des Deutschen 
Reichs vor 11 August 1919, Leipzig, 1919, p. 18 

61 ConstitutionConstitution of Czechoslovakia, February 29, 1920 (Governance), 
Introduction by P. Sakvarelidze, 1920; Tbilisi; p. 36, La ConstitutionConstitution 
de la Republique Tchecoslovaque, Prague, 1920, p. 36 

62 National Archives of Georgia, Fund. 1833, Case. 191, Page. 36
63 Vasil Tsereteli, (Opinions on the Draft ConstitutionConstitution), Newspaper 

“Sakartvelo”, January 24, 1920, Session of the Constituent Assembly of Georgia, 
dated December 1, 1920;

64 ibid.
65 Ertoba Newspaper, December 8, 1920; see „Sakhalkho Sakme“ (Public Affair) 

Newspaper, October 16, 1920 
66 the then Minister of Justice of Georgia;
67 Rajden Arsenidze, Democratic republic (A republic without president), Tb; 1917, 

p. 23
68 Social-democrat;
69 Ertoba Newspaper, December 18, 1920, Session of the Constituent assembly of 

Georgia, dated December 15, 1920;
70 Example of 1851;
71 Ertoba Newspaper, May 8, 1920, Session of the Social-Democratic Party of 

Georgia, dated May 7, 1920;
72 Тексты Конституцiu, VI, Французкая Конституцia, переводъ и предисловie 

С. Г. Лозинскаго, Изданie газеты “Кiевскiе Отклики.” Кiевъ, Первая Кiевская 
Артелъ Печатного Дела, 1905 г. Конституцiонныи законъ объ организацiи го-
сударственнои власти 25 февраля 1875 г. Ст. 31;

73 ConstitutionConstitution of Georgia of February 21, 1921, Article 148, Collection 
of the legal acts of Democratic Republic of Georgia, (1918-1921), Tbilisi, 1990, p. 
484;

74 Newspaper “Sakartvelos Respublika”, December 5, 1920 
75 see draft ConstitutionConstitution of Georgia adopted by the Constitu tionConsti-

tutional Commission of the Constituent Assembly, Tfi lisi, May 1920, p. 24; (Article 
83)

76 Newspaper “Sakartvelos Respublika”, December 5, 1920 



 43

B. KANTARIA, THE FORM OF GOVERNANCE UNDER GEORGIA’S FIRST CONSTITUTION

77 ibid. (session of the constituent assembly of December 1, 1920);
78 ibid.
79 Pavle Sakvarelidze, National Archives of Georgia, Fund 1825, Case 129, Page 

41;
80 Chapter V “Executive Authority” of the 1921 ConstitutionConstitution of Georgia, 

drafted by Rajden Arsenidze, Minister of Justice (Model draft); National Archives 
of Georgia, Fund 1836, aRw. 1, case. 420, page 48; Compare: Конституции вур-
жуазных Стран, Т. 2, М. 1936 г. see. Швейцарская федеральная Конституция, 
М; 1917 г. Ст. 24; also ConstitutionConstitution of Switzerland of May 29, 1874, 
Introduction by V. Rtskhiladze, Basic Laws of Switzerland, Tbilisi, 1906, p. 71 

81 Basic laws of Switzerland, V. Rtskhiladze, Tbilisi, 1906; adopted on May 29, 
1874; see Chapter V “Executive Authority” of the 1921 ConstitutionConstitution of 
Georgia, drafted by Rajden Arsenidze, Minister of Justice (Model draft, Para. 3-4); 
National Archives of Georgia, Fund. 1836, Case. 420, Page. 48-49;

82 Newspaper “Sakhalkho Sakme,” 1920, November 11 (The magazine published 
this article on October 16, 1920);

83 ConstitutionConstitution of Georgia of February 21, 1921, Article 67, Collection 
of the legal acts of Democratic Republic of Georgia (1918-1921), Tbilisi. 1990, p. 
468;

84 National Congress of Belgium opened on November 10, 1830, announced the 
independence of Belgium and developed 1831 ConstitutionConstitution. see. 
Конституции Буржуазных Стран, Т. 2, М. 1936 г. Ст. 484 (Конституция Белгии 
от 7 фебраля 1831 года); see Chapter V “Executive Authority” of the 1921 
ConstitutionConstitution of Georgia, drafted by Rajden Arsenidze, Minister of 
Justice (Model draft, para. 6); National Archives of Georgia, Fund. 1836, Case. 
420, Page. 48;

85 Collection of the legal acts of Democratic Republic of Georgia (1918-1921), Tbilisi, 
1990, p. 469;

86 Тексты Конституцiu, VI, Французкая Конституцia, переводъ и предисловie 
С. Г. Лозинскаго, Изданie газеты “Кiевскiе Отклики.” Кiевъ, Первая Кiевская 
Артелъ Печатного Дела, 1905 г. Конституцiонныи законъ объ организацiи 
государственнои власти 25 февраля 1875 г. Ст. 31; ConstitutionConstitution 
of France of February 25, 1875, Article 9: Les ministres sont solidairement re-
sponsobles devant les chambers de la politique generale du Gouvernement 
et individuallement de leurs actes personnnels. Le President de la Republique 
n’est responsible que dans le cas da haute trahison (Louis Blanc, Histoire la 
ConstitutionConstitution du 25 Fevrier 1875, Paris, 1888. p. 250;

87 see Chapter V “Executive Authority” of the 1921 ConstitutionConstitution of 
Georgia, drafted by Rajden Arsenidze, Minister of Justice (model draft, Para. 6); 
National Archives of Georgia, Fund. 1836, Case. 420, Page. 48-49;

88 see and compare Конституции Буржуазных Стран, Т. 2, М. 1936 г. Ст. 484 
(Конституция Белгии от 7 фебраля 1831 года);

89 Collection of the legal acts of Democratic Republic of Georgia (1918-1921), Tbilisi, 
1990, p. 469;

90 ibid, p. 229;
91  ibid;
92  ibid, p. 469;
93 see and compare Конституции Буржуазных Стран, Т. 2, М. 1936 г. Ст. 484-

485 (Конституция Белгии от 7 фебраля 1831 года); see Chapter V “Executive 
Authority” of the 1921 ConstitutionConstitution of Georgia, drafted by Rajden 
Arsenidze, Minister of Justice (Model draft, Para. 7); National Archives of Georgia, 
Fund. 1836, Case. 420, Page. 48;

94 see Конституции Буржуазных Стран, Т. 2, М. 1936 г. Ст. 485 (Конституция 
Белгии от 7 фебраля 1831 года);



 44

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

95 Collection of the legal acts of Democratic Republic of Georgia (1918-1921), Tbilisi, 
1990, p. 470

96 Ferfassung des Deutschen Reich s for 11 August 1919, Leipzig, 1919, p. 21;
97 Newspaper “Sakartvelos Respublika,” December 5, 1920 
98 Draft ConstitutionConstitution was translted into French in 1920 (Le projet de 

ConstitutionConstitution de la Republique Georgienne, elabor et publie por la 
Commission ConstitutionConstitutionnelle de l’ Assemblee Constituante de 
Georgie, Tifl is, 1920). sea, f. 1833, aRw. 1, s. 864, f. 78-81; The 1921 Georgian 
ConstitutionConstitution was published in Paris in 1922 (ConstitutionConstitution 
de la Republique de Georgie (Edition de la Presidence de L’Assemblee 
Constituante de la Republique Georgienne, Paris, 1922,)

99 see draft ConstitutionConstitution of Georgia adopted by the ConstitutionCon-
stitutional Commission of Constituent Assembly, Tfi lisi, May 1920, p. 24; (Article 
83); National Archives of Georgia, Fund. 1833, Case. 369, Page. 6.

100 ConstitutionConstitution of France of February 25, 1875, Article 6: Les ministres 
sont solidairement responsobles devant les chambers de la politique generale 
du Gouvernement et individuallement de leurs actes personnnels. Le President 
de la Republique n’est responsible que dans le cas da haute trahison (Louis 
Blanc, Histoire la ConstitutionConstitution du 25 Fevrier 1875, Paris, 1888. p. 
249); Chapter V “Executive Authority” of the 1921 Constitutin of Georgia, draf-
ted by Rajden Arsenidze, Minister of Justice of Georgia, Para. 11 (Model draft); 
National Archives of Georgia, Fund. 1836, Case. 420, Page. 48-49

101 Newspaper “Sakhalkho Sakme”, December 12, 1920;
102 The principle of joint liability originated in England in 1782, when Prime Minister 

Lord Nort resigned together with the Cabinet.
103 P. Sakvarelidze, Memos on Political systems of different countries (Republics: 

France, United States of North America, Switzerland), Tbilisi; Publishing house 
of Governance of Georgia, 1918; p. 10

104 Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 1919; p. 18 
105 G. Gvazava, On the ConstitutionConstitution, President of the Republic, Newspaper 

„Sakartvelo,“ December 29, 1920; S. Dadiani, Our ConstitutionConstitution, 
reviewed in the light of ganxiluli xalxosnuri saxelmwifo uflebis 
TvalsazrisiT, Newspaper “Sakhalkho Sakme”, 10, 12, 15, 16, 21, 23, 28, 30 
October, 5, 6, 14 November 1920; Al. Mdivani, ConstitutionConstitutional issues, 
Newspaper „ Sakhalkho Sakme “, November 24, 1920; Al. Mdivani, Governance 
and its responsibility, Newspaper „ Sakhalkho Sakme “,October 24, 1920; P. 
Sakvarelidze, For Georgian ConstitutionConstitution, Newspaper „SakarTvelos 
Respublika,“ 24, 28, 29 January, 1, 3, 4, 8, 11, 13, 15, 17, 21, 26 February, 
5, 16 March, 3 April 1920; S. Pirtskhalava, ConstitutionConstitution, Newspaper 
„Sakartvelo“, November 21, 1920; V. Tsereteli, Draft ConstitutionConstitution of 
Georgia, Newspaper „Sakartvelo“, January 30, 1920; Шацкий Б. Е. Конституцыия 
Грузии, Слово, 1920 г. 4, 10, 15, 24 Декабря, 1921 г. 14, 19, 27 Января, 2 
Фебраля.

106 ConstitutionConstitution of Czechoslovakia of February 29, 1920 (ConstitutionCon-
sti tution of the Republic of Czechoslovakia, Introduction by P. Sakvarelidze, 1920; 
Tbilisi; p. 37 (La ConstitutionConstitution de la Republique Tchecoslovaque, 
Prague, 1920, p. 37)

107 Ertoba Newspaper, June 22, 1920 
108 ConstitutionConstitution of Czechoslovakia of February 29, 1920 (ConstitutionCo-

ns titution of the Republic of Czechoslovakia, Introduction by P. Sakvarelidze, 
1920; Tbilisi; p. 37 (La ConstitutionConstitution de la Republique Tchecoslovaque, 
Prague, 1920, p. 36)

109 Newspaper “Sakartvelos Respublika”, December 5, 1920 (Session of the 
Constituent Assembly dated December 1, 1920);



 45

B. KANTARIA, THE FORM OF GOVERNANCE UNDER GEORGIA’S FIRST CONSTITUTION

110 ConstitutionConstitution of Switzerland of May 29, 1874 (V. Rtskhiladze, Basic 
laws of Switzerland, Tbilisi. 1906); p. 71; Конституции буржуазных Стран, Т. 2, 
М. 1936 г. Швейцарская федеральная Конституция, Москва; 1917 г. Cт. 24

111 ibid.
112 Newspaper “Sakartvelos Respublika”, December 5, 1920
113 ConstitutionConstitution of Switzerland of May 29, 1874 (V. Rtskhiladze, Basic 

Laws of Switzerland, Tbilisi, 1906); p. 71; Конституции Буржуазных Стран, Т. 
2, М. 1936 г. see. Швейцарская федеральная Конституция, М; 1917 г.

114 ConstitutionConstitution of Germany of August 11, 1919 (German Constitution-
Constitution, 1920, Tbilisi;); p. 21; Ferfassung des Deutschen Reichs vor 11 
August 1919, Leipzig, 1919; p. 18 

115 ConstitutionConstitution of Germany of August 11, 1919 (German Constitution-
Constitution, 1920, Tbilisi;); p. 21; Ferfassung des Deutschen Reichs vor 11 
August 1919, Leipzig, 1919; p. 18; 

116 Collection of the legal acts of Democratic Republic of Georgia (1918-1921), p. 
470

117 Philippe Lauvaux, Le Parlementarisme, 2005, Tbilisi, p. 96
118 ibid., 105
119 National Archives of Georgia, Fund. 1833, Case. 182, Page. 57;
120 ConstitutionConstitution of Germany of August 11, 1919 (German Constitution-

Constitution, 1920, Tbilisi;); p. 143 Ferfassung des Deutschen Reichs vor 11 
August 1919, Leipzig, 1919); p. 11;

121 ConstitutionConstitution of Czechoslovakia of February 29, 1920 (Constitution-
Constitution of the Republic of Czechoslovakia, Introduction by P. Sakvarelidze, 
1920, Tbilisi, p. 23; La ConstitutionConstitution de la Republique Tchecoslovaque, 
Prague, 1920; p. 28

122 Chapter IV “Parliament” of the 1921 ConstitutionConstitution of Georgia drafted by 
Rajden Arsenidze, Minister of Justice (model draft); National Archives of Georgia, 
Fund. 1836, Case. 420, Page. 112-115; Compare Конституции буржуазных 
Стран, Т. 2, Москва. 1936 г. see Швейцарская федеральная Конституция, 
Москва; 1917 г. Ст. 24; also ConstitutionConstitution of Switzerland of May 29, 
1874, Introduction by V. Rtskhiladze, Basic laws of Switzerland, Tbilisi; 1906; p. 
64

123 Chapter IV “Parliament” of the 1921 ConstitutionConstitution of Georgia drafted by 
Rajden Arsenidze, Minister of Justice (Model draft); National Archives of Georgia, 
Fund. 1836, Case. 420, Page. 112-115; compare Конституции буржуазных 
Стран, Т. 2, Москва. 1936 г. Cт. 455 see Швейцарская федеральная Консти-
туция, Москва; 1917 г. Ст. 20; also ConstitutionConstitution of Switzerland of 
May 29, 1874, Introduction by V. Rtskhiladze, Basic laws of Switzerland, Tbilisi; 
1906; p. 64;

124 see Theses on the Draft Georgian ConstitutionConstitution, National Archives of 
Georgia, Fund. 1833, Case. 182, Page 18

125 Newspaper “ Sakhalkho Sakme ”, December 12, 1920 
126 Конституции буржуазных Стран, Т. 2, Москва. 1936 г. Cт. 458; see Швейцарская 

федеральная Конституция, Москва; 1917 г. Ст. 23; also ConstitutionConstitution 
of Switzerland of May 29, 1874, Introduction by V. Rtskhiladze, Basic Laws of 
Switzerland, Tbilisi; 1906; p. 68;

127 ConstitutionConstitution of Germany of August 11, 1919 (German Constitution-
Constitution, 1920, Tbilisi;); p. 14; Ferfassung des Deutschen Reichs vor 11 
August 1919, Leipzig, 1919); p. 12;

128 Constitutin of Czechoslovakia of February 29, 1920 (ConstitutionConstitution of 
the Republic of Czechoslovakia, Introduction by P. Sakvarelidze, 1920, Tbilisi, 
p. 24; La ConstitutionConstitution de la Republique Tchecoslovaque, Prague, 
1920); p. 29;



 46

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

129 Constitutin of Czechoslovakia of February 29, 1920 (ConstitutionConstitution of 
the Republic of Czechoslovakia, Introduction by P. Sakvarelidze, 1920, Tbilisi, 
p. 28; La ConstitutionConstitution de la Republique Tchecoslovaque, Prague, 
1920); p. 31;

130 ConstitutionConstitution of February 7, 1831 (Конституции буржуазных 
Стран, Т. 2, М., 1936 г.) ; p. 479; compare Chapter IV “Parliament” of the 
1921 ConstitutionConstitution of Georgia drafted by Rajden Arsenidze, Minister 
of Justice (Model draft); National Archives of Georgia, Fund. 1836, Case. 420, 
Page. 112-115;

131 see Chapter IV “Parliament” of the 1921 ConstitutionConstitution of Georgia 
drafted by Rajden Arsenidze, Minister of Justice (Model draft); National Archives 
of Georgia, Fund. 1836, Case. 420, Page. 112-115; also “Executive authority” 
drafted by him, ibid. Page. 48-49

132 see Thesis on the draft ConstitutionConstitution of Georgia, National Archives of 
Georgia. Fund. 1833, Case. 182, Page. 18

133 Конституции буржуазных Стран, Т. 2, Москва. 1936 г. Cт. 459; see Швейцарская 
федеральная Конституция, Москва; 1917 г. Ст. 24; also ConstitutionConstitution 
of Switzerland, May 29, 1874, Introduction by V. Rtskhiladze, Basic laws of 
Switzerland, Tbilisi; 1906; p. 71;

134 Collection of the legal acts of Democratic Republic of Georgia (1918-1921); 
Tbilisi, 1990, p. 470

135 ConstitutionConstitution of Germany of August 11, 1919; 1920, Tbilisi; p. 21; 
Ferfassung des Deutschen Reichs vor 11 August 1919, Leipzig, 191); p. 18;

136 Following terms are used in the 1921 ConstitutionConstitution: „Executive 
Authority,“ „Governance,“ „Cabinet of Ministers.“

137 Collection of the legal acts of Democratic Republic of Georgia (1918-1921); 
Tbilisi, 1990, p. 474;



 47

Sesavali

ojaxi is institutia, sadac, erTi 

mxriv, SeiZleba pirovnebaze pozitiuri 

zrunvisa da dacvis procesi ganviTardes 

da, meore mxriv, Seilaxos adamianis 

uflebebi, xdebodes Zaladoba ojaxis 

wevrebis mimarT1. Zaladoba rom ojaxSi 

erT-erTi yvelaze gavrcelebuli kanon-

darRvevaa saqarTveloSi, yvelasTvis 

cnobilia, magram masze, rogorc wesi, 

xmamaRla saubari miRebuli ar aris. xSir 

SemTxvevaSi, Zaladobis msxverpli  ver 

bedavs amaze sxvasTan saubars, an ar icis, 

daxmarebisTvis vis SeiZleba mimarTos. 

Zaladoba ojaxSi seriozul safrTx-

es uqmnis ojaxis wevrebis fsiqikur Tu 

fizikur janmrTelobas, amitom aucile-

belia mis winaaRmdeg Sesabamisi zomebis 

gatareba.  amisaTvis saWiroa vicodeT, 

Tu ra aris ojaxSi Zaladoba, ramdenad 

aqvs sazogadoebas gacnobierebuli igi, 

rogoria saqarTvelos kanonmdebloba am 

TvalsazrisiT, ramdenad xelmisawvdomia 

sazogadoebisaTvis, da rogoria saxelm-

wifos politika ojaxSi ZaladobasTan 

mimarTebiT. 

ojaxSi Zaladoba rom saqarTveloSi 

gavrcelebulia, amaze statistikac me-

tyvelebs. 2009 wels gaeros  mosaxleo-

bis fondis mier saqarTveloSi am Temaze 

Catarebuli kvlevis Sedegebis mixedviT, 

irkveva, rom qorwinebaSi myofi yoveli 

meTerTmete qali fizikuri Zaladobis 

msxverplia. gamokvleulTa 35,9% aRniS-

navs, rom meuRlis an partnioris mxri-

dan gamoucdia Zaladobis sxvadasxva 

forma. qalTa 78,3% miiCnevs, rom ojaxSi 

maia miSvelaZe

saxelmwifos roli ojaxSi Zaladobis aRkveTasa da 
prevenciasTan mimarTebiT

Zaladobis faqtebi ojaxSi unda darCes, 

34,1% ki qmris mier qalis cemas amarT-

lebs da acxadebs, rom kargi coli cemas 

ar daimsaxurebs.2 

swored sazogadoebis araswori da-

mokidebuleba, msxverplis ususuroba 

da saxelmwifos mxridan araswori rea-

gireba iwvevs moZaladis  dausjelobas 

da danaSaulis sistematiur xasiaTs, 

rasac sazogadoeba sruli toleranto-

biT ekideba manam, sanam yovelive trage-

diiT ar dasruldeba. 

statiaSi ganxilulia, Tu ras niSnavs 

Zaladoba ojaxSi, rogoria sazogadoeb-

is damokidebuleba mis mimarT, ramdenad 

aris saxelmwifo valdebuli, daicvas 

Tavisi moqalaqeebi msgavsi danaSaulisa-

gan da ra zomebis ganxorcielebis meS-

veobiT.

1. Zaladoba ojaxSi –  definicia

Zaladoba ojaxSi niSnavs ojaxis erTi 

wevris mier meoris mimarT ganmeorebad 

fizikur, fsiqologiur, seqsualur an 

emociur zewolas.3 ojaxSi Zaladoba ar 

aris erTjeradi qmedeba –  es aris pro-

cesi, romelic Sedgeba Zaladobis ganme-

orebadi ciklebisagan da damyarebulia 

moZaladisa da msxverplis urTierTo-

baze; ojaxSi Zaladoba droSi gaxangr-

Zlivebulia da aqvs zrdis tendencia; 

Zaladobis subieqtebi, rogorc wesi, 

erTmaneTze arian damokidebulebi, ami-

tom umetes SemTxvevaSi ojaxi malavs am 

faqts.4 

saqarTvelos kanoni `ojaxSi Zala-

dobis aRkveTis, ojaxSi Zaladobis msx-
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verplTa dacvisa da daxmarebis Sesaxeb~ 

ojaxSi Zaladobas ganmartavs  rogorc 

`ojaxis erTi wevris mier meoris kon-

stituciuri uflebebisa da Tavisuf-

lebebis darRvevas fizikuri, fsiqolo-

giuri, ekonomikuri, seqsualuri Zala-

dobiT an iZulebiT5. kanonis mixedviT, 

ojaxis wevrebi arian: deda, mama, papa, 

bebia, meuRle, Svili (geri), Svilobili, 

mimRebi ojaxi (dedobili, mamobili), 

SviliSvili, da, Zma, meuRlis mSoblebi, 

siZe, rZali, agreTve yofili meuRle, 

araregistrirebul qorwinebaSi myofi 

pirebi da meurve.6 kanoni ar akonkretebs 

ojaxSi Zaladobis adgils, arc im faqts, 

rom ojaxis wevrebi erT WerqveS unda 

cxovrobdnen. am kanonis miznebisaTvis 

mniSvneloba ar aqvs Zaladobis monawile 

pirTa faqtobriv sacxovrebel adgils 

da arc SemTxvevis adgils. aseT SemTx-

vevaSi ojaxSi Zaladobad unda CaiTvalos 

nebismieri incidenti, romelic moxda 

zemoaRniSnul pirTa Soris, miuxedavad 

imisa, es adamianebi erT WerqveS cxovro-

ben Tu ara, anda Zaladoba ganxorcielda 

sacxovrebel binaSi, Tu, vTqvaT, sazoga-

doebrivi TavSeyris adgilze.7

ojaxuri Zaladobis msxverplTa 

Sesaxeb saqarTveloSi Catarebuli kvle-

vis Sedegad dadgenilia, rom ojaxuri 

Zaladobis msxverplni, xSir SemTxvevaSi, 

qalebi da bavSvebi arian, xolo mo-

Zaladeebi mamakacebi. Tumca ojaxuri 

Zaladobis obieqti SeiZleba iyos ojaxis 

nebismieri wevri, maT Soris xandazmuli 

mSoblebi da mamakacebic.8

ojaxSi Zaladobis sxva Zaladobisa-

gan ganmasxvavebeli erT-erTi ZiriTadi 

niSani aris is, rom  igi ojaxis farglebs 

ar scildeba. samarTaldamcavi orga-

noebisTvis danaSaulis mxolod 10%-ia 

cnobili, radgan naTesavebi xSirad ma-

laven aseT faqtebs. es ki Zalze saxi-

faToa, radgan isini moZalades axali 

Zaladobisaken ubiZgeben.9 

qarTul realobaSi ojaxuri Zala-

dobis Tema Zalze aqtualuria, Tumca 

bevri msxverpli ver bedavs, sasamarT-

los mimarTos, an, ubralod, ar icis, 

rom arsebobs kanoni, romelic maT moZa-

ladisagan daicavs.10

2. gavrcelebuli miTebi ojaxSi 
ZaladobasTan dakavSirebiT

is, Tu ratom ar mimarTavs sasamarT-

los msxverplTa umravlesoba, gar k-

ve  ulwilad sazogadoebis am danaSa u-

li sadmi araswori damokidebulebi-

Tac SeiZleba aixsnas. xSir SemTxvevaSi, 

sazogadoeba gulgrilad ekideba oja-

xis erTi wevris mier meoris mimarT 

Zaladobis faqtebs da amas  miiCnevs 

oja xis pirad saqmed, romelSi Carevac 

dauSvebelia. msxverplis mcdeloba, 

da i cvas sakuTari uflebebi, SeiZleba, 

uar yofiTad iqnes gagebuli sazoga-

doebis sxvadasxva warmomadgenlis mier. 

ojaxSi ZaladobasTan mimarTebiT mra-

vali mcdari Sexeduleba (miTi) arsebobs, 

romelTagan umTavresia:

miTi –  Zaladoba mxolod gaWirve-

bul ojaxebSi  gvxvdeba.

realurad Zaladoba SeiZleba Seg-

vxvdes yvela saxis ojaxebsa da urTier-

TobebSi, miuxedavad klasis, religiis, 

seqsualuri orientaciis, asakis, sqesisa 

Tu kulturisa.11 Zaladoba ojaxSi erT-

nairad arsebobs rogorc ganviTarebad, 

ise  ganviTarebul qveynebSi.

miTi –  msxverpli   Tavad aris Zala-

do bis maprovocirebeli da, Sesabamisad, 

cemasac imsaxurebs. 

msgavsi Sexeduleba realobas mok-

lebulia.  Tavis gamarTleba SeiZleba 

mravali saSualebiT,  magram ar unda 

dagvaviwydes, rom aseTi saqcieli akrZa-

lulia da isjeba kanoniT.

miTi –  alkoholizmi, narkomania, 

stresi, mentaluri daavadebebi aris 

ojaxSi Zaladobis gamomwvevi mizezebi.12

aRniSnuli SeiZleba arsebobdes oja-

xSi ZaladobasTan erTad, mas moZalade 

iyenebs Tavisi saqcielis gasamarTle-

blad, magram Zaladobis gamomwvevi  miz-

ezi kontrolis damyarebis survilia. 

miTi –  Tu saqme ase cudadaa, ratom 

ar midis qali?13

SeiZleba, mravali mizezi arsebobdes 

imisa, Tu ratom ver midis qali saxlidan, 

sadac masze Zaladoba xorcieldeba. is 

faqti, rom igi ar midis, ar niSnavs, rom 

mas surs, masze Zaladoba gagrZeldes. 
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m. miSvelaZe, saxelmwifos roli ojaxSi Zaladobis aRkveTasa da prevenciasTan mimarTebiT

wasvla SeiZleba Zalian saSiSi aRmoCndes,  

yvelaze didi safrTxe qals emuqreba mo-

Zaladisagan, maSin, rodesac igi wasvlas 

apirebs.14 

miTi –  ojaxSi Zaladoba colisa da 

qmris piradi problemaa.15

ojaxSi Zaladoba yvelaze axdens 

gavlenas. yofila SemTxvevebi, rode-

sac samarTladamcavebs, miuxedavad 

sistematiuri Zaladobis SemTxvevebisa, 

ar mouxdeniaT Sesabamisi reagireba da-

naSaulis aRsakveTad. maT, rogorc sa-

zogadoebis  warmomadgenlebs, aseve mi-

aCndaT, rom maTi qmedeba iqneboda ojax-

is saqmeSi  Careva. 

amasTan dakavSirebiT imsjela adami-

anis uflebaTa dacvis evropulma sasa-

marTlom   saqmeSi –   Bevacqua  and S. v. 
Bulgaria.  xelisuflebis organoebma dax-

mareba ar gauwies msxverpls, vinaidan 

maTi gancxadebiT, dava exeboda `pirad 

saqmes~ da is ar  Sedioda  maTs pozi-

tiur valdebulebaSi, daecvaT mosarCe-

lis uflebebi. amasTan dakavSirebiT 

adamianis uflebaTa dacvis evropuli 

sasamarTlo kvlav imeorebs, rom samar-

Taldamcavebis Careva individis pirad 

an ojaxur cxovrebaSi zog SemTxvevaSi 

aucilebelic aris, raTa moxdes misi 

janmrTelobisa da uflebebis dacva an 

kriminaluri aqtis CadenisaTvis xelis 

SeSla.16

zemoTqmulidan gamomdinare, Zala-

doba ojaxSi  SeiZleba nebismier ojaxSi 

arsebobdes. dauSvebelia mis mimarT 

tolerantuli damokidebuleba, gan-

sakuTrebiT sazogadoebisa da samar-

Taldamcavi organoebis mxridan. samar-

Taldamcavi organoebis araefeqturi 

moqmedeba saxelmwifos umoqmedobaze 

metyvelebs da, xSir SemTxvevaSi, saxelm-

wifos pasuxismgeblobas iwvevs.   

3. Zaladoba ojaxSi –  saxelmwifoTa 
politika da praqtika

damnaSavis dasjas is viTarebac afer-

xebs, rom, rogorc wesi, msxverpli, sxva-

dasxva mizezis gamo, iqneba es zewola, 

ekonomikuri damokidebuleba, axloble-

bis Txovna, Tu a.S., ukan iTxovs sarCels 

da moZalade kvlav Zvel cxovrebas ub-

rundeba. samarTaldamcavebis gancxa-

debiT, qarTul sinamdvileSi xSiria 

SemTxveva, rodesac ojaxuri Zaladobis 

msxverpli  samarTaldamcvelebs mimar-

Tavs, magram cota xnis Semdeg dawesebu-

li sanqciebis moxsnas TviTonve iTxovs.17 

aRniSnulTan mimarTebiT sainteresoa 

sxvadasxva qveynis praqtikis Sefaseba.

evrosabWos 11 qveyanaSi, kerZod: al-

baneTSi, avstriaSi, bosniasa da hercego-

vinaSi, estoneTSi, saberZneTSi, italia-

Si, poloneTSi, portugaliaSi, san-mari-

noSi, espaneTsa da SveicariaSi saxelmwi-

fo uwyebebi valdebulni arian, gaagrZe-

lon sisxlissamarTlebrivi devna im 

Se mTxvevaSic ki, rodesac  msxverplma 

gamoiTxova  sarCeli ojaxSi Zaladobis 

saqmeze.18

27 wevr  saxelmwifoebSi, kerZod: an-

doraSi, somxeTSi, azerbaijanSi, bel-

giaSi, bulgareTSi, kviprosSi, CexeTSi, 

daniaSi, inglisSi, fineTSi, makedonia-

Si, safrangeTSi, saqarTveloSi, germa-

niaSi, ungreTSi, irlandiaSi, latviaSi, 

luqsemburgSi, maltaSi, moldovaSi, ni-

derlandSi, ruseTis federaciaSi, ser-

beTSi, slovakeTSi, SvedeTSi, TurqeTsa 

da ukrainaSi saxelmwifo uwyebebs aqvT 

diskrecia, gadawyviton, ganagrZon Tu 

ara sisxlissamarTlebrivi devna ojax-

Si Zaladobis saqmeze. samarTlebrivi 

sistemebis didi nawili ganasxvavebs da-

naSaulebs, romlebzec kerZo pasuxism-

gebloba arsebobs (romlisTvisac msx-

verplis sarCeli aris winapiroba) da ro-

melic aris sajarod dasjadi (rogorc 

wesi, ufro seriozuli Seuracxyofa, 

romlis dasjac SeiZleba CaiTvalos sa-

jaro interesSi myofad).19 

zemonaxsenebi 27 saxelmwifos kanon-

mdeblobisa da praqtikidan gamomdina-

re, Cans, rom gadawyvetileba, moxdes Tu 

ara samarTlebrivi devnis gagrZeleba 

maSin, rodesac msxverpli  gamoiTxovs 

sarCels, damokidebulia samarTaldam-

cavi organoebis diskreciaze. isini, ro-

gorc wesi, mxedvelobaSi iReben  sajaro 

interess. 



saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

 50

inglissa da uelsSi gadawyvetile-

bis miRebisas, gagrZeldes Tu ara ojaxSi 

Zaladobis Camdeni piris mimarT sisxlis-

samarTlebrivi  devna, sasjelaRsrule-

bis organoebs moeTxovebaT, mxedvelo-

baSi miiRon gansazRvruli  faqtorebi, 

kerZod:  

Seuracxyofis seriozuloba;¾ 
msxverplisTvis miyenebuli ziani ¾ 
fizikuria Tu fsiqologiuri; 

gamoiyena Tu ara braldebulma ia-¾ 
raRi; 

agrZelebs Tu ara braldebuli muqa-¾ 
ras Tavdasxmis Semdgom; 

dagegma Tu ara braldebulma Tav-¾ 
dasxma; 

gavlena (fsiqologiuris CaTvliT)  ¾ 
bavSvebze, romlebic cxovroben 

braldebulTan da msxverplTan; 

braldebulis mier danaSaulis kvlav ¾ 
Cadenis albaToba;

 usafrTxoebisa da janmrTelobis ¾ 
xelyofis muqara msxverplis an ne-

bismieri sxva piris mimarT, romelic 

CarTulia saqmeSi;

msxverplisa da braldebulis imdro-¾ 
indeli urTierToba; 

am urTierTobis gavlena eWvmitani-¾ 
lis gansjasTan dakavSirebiT; 

urTierTobis istoria, kerZod, momx-¾ 
dara Tu ara Zaladoba warsulSi; 

braldebulis kriminaluri istoria; ¾ 
pirdapir aris miTiTeba msxverplisa ¾ 
da bavSvebis balansis dacvaze, me-2 

da me-8 muxlebis Sesabamisad.

rumineTi erTaderTi saxelmwi-

foa, romelic sisxlissamarTlebrivi 

devnis gagrZelebas mxolod da yvela 

SemTxvevaSi msxverplis survilze/ sar-

Celze damokidebuls tovebs.20

Tu gaviTvaliswinebT im garemoe-

bas, rom ojaxuri Zaladobis msxverpl-

Ta umravlesoba ukan iTxovs sarCels 

maT mimarT muqarisa da zewolis sxva-

dasxva saSualebis gamoyenebis Sedegad, 

swored zemoT CamoTvlili garemoebe-

bis mixedviT da SefasebiT unda gadawy-

des, samarTaldamcavi organoebis mier 

SeCerdes Tu ara moZaladis mimarT sisx-

lissamarTlebrivi devna.

4. msxverplTa dacvis droebiTi 
RonisZiebebi

saqarTveloSi kanoni `ojaxSi Zala-

dobis aRkveTis, ojaxSi Zaladobis msx-

verplTa dacvisa da daxmarebis Sesaxeb~ 

2006 wels miiRes. qarTuli kanonmde-

bloba ojaxSi Zaladobis gamovlenis, 

aRkveTisa da Tavidan acilebis meqa-

nizmebsac iTvaliswinebs.21 Tumca es ka-

noni dResdReobiT sazogadoebis farTo 

nawilisTvis ucnobia. kanoni msxverplTa 

dacvis droebiT RonisZiebebs gansazRv-

ravs, esenia:

moZaladisagan msxverplis, masze da-¾ 
mokidebuli piris, dacvis zomebi;

moZaladisagan msxverplis, masze ¾ 
damokidebuli piris, garidebisa da 

TavSesafarSi misi moTavsebis sakiT-

xebi;

ojaxSi Zaladobis sakiTxebze moZa-¾ 
ladisTvis TanasakuTrebiT erTpi-

rovnulad sargeblobis uflebis 

akrZalva; 

moZaladisgan bavSvis gancalkevebis, ¾ 
masTan Sexvedrisa da urTierTobis 

regulirebis sakiTxebi; 

moZaladis miaxloeba msxverplTan, ¾ 
mis samsaxursa da sxva adgilebTan, 

sadac msxverpli imyofeba;

sxva sakiTxebi, romlebic aucilebe-¾ 
lia msxverplis usafrTxoebisaTvis.22

ojaxSi Zaladobis SemTxvevaSi msx-

verplis dacvis droebiTi RonisZiebebi 

ganisazRvreba `Semakavebeli orderiT~, 

romelsac policiis uflebamosili 

TanamSromeli gamoscems. aqti 24 saaTis 

ganmavlobaSi dasamtkiceblad sasamarT-

los wardgineba. sasamarTlo wardgeni-

dan 24 saaTis ganmavlobaSi ganixilavs 

orderis mizanSewonilobis sakiTxs da 

iRebs gadawyvetilebas misi damtkicebis 

an mis damtkicebaze uaris Tqmis Sesaxeb. 

`damcavi orderi~ gamoicema pirveli in-

stanciis sasamarTlos mier sami TviT da  

misi vadis gagrZelebis an Semcirebis sa-

kiTxs sasamarTlo gansazRvravs.23

ojaxSi Zaladobis SemTxvevaSi, `dam-

cavi orderis~ gamocemis moTxovnis 

uf leba aqvs msxverpls, agreTve misi 

oja xis wevrs an, msxverplis TanxmobiT, 
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pirs, romelic msxverpls samedicino, 

iuridiul, fsiqologiur daxmarebas 

uwevs, xolo bavSvis mimarT Zaladobis 

Sem TxvevaSi, aseve meurveobisa da mzru-

nvelobis organos.24

ojaxSi Zaladobis faqtis arsebo-

bisas msxverpls SeuZlia moiTxovos Ta-

vSesafari, sadac igi moTavsdeba 3 TviT. 

misi survilis SemTxvevaSi SeiZleba va-

dis gagrZeleba.

ojaxSi Zaladobis saqmeebSi sasa-

marTlos miznebia: Zaladobis Sewyveta, 

Seuracxyofili mxaris dacva, bavSve-

bisa da ojaxis wevrebis dacva, sazo-

gadoebis dacva, moZaladis pasuxisge-

baSi micema, moZaladis reabilitacia, 

Seuracxyofili mxarisaTvis zaralis 

anazRaureba25 da, amasTanave, xazis gas-

ma imisaTvis, rom ojaxSi Zaladoba Se-

wynarebuli ar iqneba.

5. saxelmwifos  valdebuleba, 
aRkveTos ojaxSi Zaladoba da 
saxelmwifos pasuxismgebloba

`ojaxSi Zaladobis~ definicia mra-

vali qveynis kanonmdeblobaSi da, maT 

Soris, saqarTvelos kanonmdebloba-

Sic gaCnda. am definiciebma ojaxuri Za-

ladoba aRiara iseT qmedebad, roca sa-

xelmwifo valdebulia, problemis pre-

venciisaTvis garkveuli RonisZiebebi 

gaataros da, Sesabamisad, ojaxSi Zala-

dobis msxverpli/msxverplni da masze 

damokidebuli pirebi Semdgomi Zala-

dobisagan daicvas. saxelmwifom sazo-

gadoebis winaSe valdebuleba ikisra, 

ebrZolos Zaladobas ojaxSi da izrunos 

misi prevenciisaTvis.26 kanonis miReba 

win gadadgmuli nabijia, magram kidev be-

vri ram aris gasakeTebeli. saxelmwifom 

unda daicvas kanoniT gansazRvruli uf-

lebebi da Seqmnas saWiro foni misi moq-

medebisaTvis.

 rogorc genderis sakiTxebSi mrCeve-

li Tamar sabedaSvili acxadebs, didi de-

batebi imarTeboda imaze, Tu ra SeiZleba 

gaakeTos saxelmwifom, roca erTi ker-

Zo piri meore kerZo pirze Zaladobriv 

qmedebebs axorcielebs. saerTaSoriso 

sazogadoeba SeTanxmda, rom saxelmwi-

fos namdvilad akisria movaleoba, rac 

iseTi garemos Seqmnaa, sadac aseTi fa-

qtebi minimumade iqneba dayvanili. Tu 

saxelmwifo amas ver akeTebs Sesabamisi 

sakanonmdeblo baziTa da politikiT, 

amaze mas moeTxoveba pasuxi.27 uflebebi, 

romlebic aris garantirebuli kanoni-

Ta da saerTaSoriso konvenciebiT, unda 

iqnes daculi efeqturad, winaaRmdeg 

SemTxvevaSi, pasuxs saxelmwifo agebs.

saqmeSi –  Nikolova and Velichkova v. 
Bu l garia –  sasamarTlom konvenciis me-

19 muxlsa da principebze dayrdnobiT 

ganacxada, rom konvencia gamiznulia, 

daicvas uflebebi ara Teoriulad da 

iluziurad, aramed praqtikulad da 

efeqturad. amitom sasamarTlo unda 

darwmundes, rom saxelmwifos  valdebu-

leba, daicvas Tavisi iurisdiqciis qveS 

myofTa uflebebi,  adekvaturad  srul-

deba.28

saqmeSi – A.T. v. Hungary (2005 wlis 

26 ianvris gadawyvetilebiT) –   mosar-

Cele acxadebda, rom 1998 wlidan moyo-

lebuli, misi qmari da misi ori Svilis 

mama fizikur Seuracxyofas ayenebda 

da emuqreboda mas.  CEDAW-s komitet-

ma ungreTs misca direqtivebi Semdegi 

zomebis misaRebad: ungreTs unda uz-

runveleyo mosarCelisa da misi ojaxis 

wevrebis  fizikuri da mentaluri jan-

mrTeloba, uzrunveleyo mosarCele 

Tavis SvilebTan erTad usafrTxo sac-

xovrebeli adgiliT, iuridiuli dax-

marebiT da mosarCelis mier gancdili 

zaralis proporciuli kompensaciiT. 

komitetma aseve  misca zogadi direqti-

vebi ungreTs ojaxSi Zaladobisagan qal-

Ta dacvis gaZlierebasTan mimarTebiT, 

kerZod: gamoZiebis, samarTlebrivi da 

sasamarTlo procesebis, mkurnalobisa 

da daxmarebis resursebis gazrdasTan 

dakavSirebiT.29 

vinaidan msxverplTa umravlesoba 

qalia, danaSauli SeiZleba diskrimina-

ciis TvalsazrisiTac ganvixiloT, rac 

kidev erTxel usvams xazs saxelmwi-

fos udides rols, daicvas mosaxleoba 

diskriminaciisagan, uzrunvelyos ma-

Ti Tanasworoba da aRkveTos ojaxSi 

Za ladoba. gaeros adamianis uflebaTa 
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komisiam cxadad cno kavSiris arseboba 

genderul Zaladobasa da diskrimina-

cias Soris 2003/45 rezoluciaSi da xazi 

gausva, rom `rom yvela saxis Zaladoba 

qalebis mimarT xdeba de jure  da  de facto 
diskriminaciis konteqstSi da gamowveu-

lia  qalisaTvis miniWebuli dabali sta-

tusiT sazogadoebaSi, rac garTule-

bulia dabrkolebebiT, romelTac qali 

awydeba, rodesac cdilobs, dacvis saSu-

alebebs mimarTos saxelmwifosgan.30

is qmedebebi, rac saxelmwifom unda 

gaataros ojaxSi Zaladobis aRsakveTad, 

araerTxel iqna rekomendaciis saxiT 

SemuSavebuli saerTaSoriso organi-

zaciebis mier. gaerTianebuli erebis 

specialuri  reportioris (The Special 
Rapporteur)  moxseneba xazs usvams kanon-

mdeblobis miRebis aucileblobas, rome-

lic uzrunvelyofs moZaladis dasjas. 

misi gancxadebiT, agreTve didi mniSvne-

loba eniWeba samarTaldamcavebisaTvis, 

iseve rogorc samedicino da iuridiuli 

personalisTvis, specialuri treninge-

bis Catarebas da mxardasaWeri momsaxu-

rebis Seqmnas msxverplTaTvis, rac gu-

lisxmobs informaciisa da TavSesafris 

xelmisawvdomobas.31

amasTan, gaerTianebuli erebis or-

ganizaciis generaluri asambleis de-

klaracia qalTa winaaRmdeg Zaladobis 

aRkveTasTan (1993) dakavSirebiT  mouwo-

debs saxelmwifoebs, saWiro Zalisxmeva 

gamoiCinon, raTa aRkveTon, gamoiZion da 

erovnuli kanonmdeblobis Sesabamisad 

dasajon qalebis winaaRmdeg Zaladobis 

aqtebis Camdenni, miuxedavad imisa, saxe-

lmwifo Tu kerZo pirTan gvaqvs saqme.32

daskvna

saqarTveloSi, iseve rogorc mTel 

msoflioSi, Zaladoba ojaxSi erT-erTi 

yvelaze gavrcelebuli problemaa.  ma-

sTan brZolisaTvis, pirvel rigSi, auci-

lebelia, moxdes sazogadoebis infor-

mireba, Tu ra aris Zaladoba, –  iqneba es 

televiziiT, beWdviTi mediiT, sxvadasx-

va RonisZiebebiT, Tu am sakiTxze mo-

muSave arasamTavrobo organizaciebis 

ZalisxmeviT. garda amisa, saxelmwifom 

unda uzrunvelyos kargad momzadebu-

li policia, romelic swor reagirebas 

moaxdens danaSaulis Sesaxeb informa-

ciis miRebis SemTxvevaSi. unda Catardes 

srulyofili gamoZieba da, saWiroebis 

SemTxvevaSi, sasamarTlo procesi, sadac 

daculi iqneba msxverplis uflebebi. 

saxelmwifos mxridan mniSvnelovania 

mkurnalobisa da daxmarebis  resursebis 

gamoyofa, reabilitaciaSi xelis Sewyoba 

da Sesabamis SemTxvevaSi sacxovrebliT 

uzrunvelyofa. aseve msxverplis sazoga-

doebaSi integracia samsaxuris micemiT, 

maSin rodesac mas ar gaaCnia damoukide-

blad arsebobis saxsrebi. yovelive es mi-

iRweva saxelmwifos mxridan Sesabamisi 

kanonmdeblobisa da politikis gatare-

bis meSveobiT, aqtiurad momuSave uwy-

ebebis SeqmniT, romlebic daexmarebian 

msxverpls, daicvas sakuTari uflebebi.

ramdenime wlis win ojaxSi Zalado-

bis arsebobis Sesaxeb yvelasTvis iyo 

cnobili, Tumca es savsebiT bunebriv 

movlenad iyo miCneuli da mis winaaR-

m deg brZolis saSualebebic TiTqmis 

ar arsebobda. dReisaTvis gvaqvs kano-

ni, romlis safuZvelzec saxelmwifom 

SemoiRo ojaxSi Zaladobis prevenciis, 

msxver plTa dacvisa da maTi reabilita-

ciis efeqturi zomebi, rac saxelmwifo 

biujetis alokaciebiT xorcieldeba. 

Tumca jerjerobiT am kanonis Sesaxeb 

sazogadoeba saTanadod ar aris infor-

mirebuli, magram saxelmwifos aqtiuri 

Zalisxmevis SemTxvevaSi SesaZlebelia, 

momavalSi msxverplTa dacva ufro efe-

qturad ganxorcieldes, kanoni ufro 

qmediTi gaxdes.
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INTRODUCTION

A family is an institute where on the one 
side there may be a positive process of taking 
care of and protection of a person be devel-
oped and on the other hand have the rights 
of a human being violated, as a result of do-
mestic violence.1 The very fact that domestic 
violence is on of the most wide-spread crimes 
in Georgia, is well known, however the public 
discussion of this issue is not usual. Often a 
victim of violence can not dare discussion of 
this with others, or does not know whom to ap-
ply for assistance.

Domestic violence causes serious prob-
lems to mental or physical health of family 
members; therefore it is essential to undertake 
respective measures against it. To this end it is 
important to know what is domestic violence, 
how much has the society realized the issue, 
what kind of a legislation does Georgia have 
on this matter, how accessible are the legal 
regulations for society at large, and what is the 
state policy in relation with domestic violence.

The fact that domestic violence is spread 
in Georgia is also proved by the statistics. 
The study undertaken by the United Nations 
Population Fund in 2009 on this topic reveals 
that one woman in eleven married women is a 
victim of physical violence in Georgia. 35,9% 
of the surveyed women have experienced 
various forms of violence from the side of a 
spouse or a partner for the purpose of exer-
cising control over their behaviour. 78,3% of 
women consider that facts of domestic vio-
lence shall stay within a family, 34,1% justify 
beating of a woman by a husband and state 
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that a good wife will not deserve beating.2

It is exactly the incorrect attitude of a so-
ciety, the vulnerability of a victim and incorrect 
reaction by a state that leads to no punishment 
of a perpetrator and a systematic character of 
this crime, that is absolutely tolerated by a so-
ciety until all is fi nalized with a tragedy.

This ar  cle considers the meaning of domes-
 c violence, the a   tude toward it of a society, the 

degree of an obliga  on of a state to protect its 
na  onals from this crime and the measures to be 
employed thereto.  

1. DOMESTIC VIOLENCE - DEFINITION OF A 
CRIME 

Domestic violence is a continuous physi-
cal, psychological, sexual or emotional pres-
sure exercised by a member of a family over 
another member of a family.3 Domestic vio-
lence is not an one-off action - this is a process 
composed of repeating cycles of violence and 
based on the relation of a perpetrator and a 
victim. Domestic violence is protracted in time 
and has a trend of growth; subjects of violence, 
as a rule, are inter-dependant, therefore in the 
majority of cases a family hides this fact.4

The Law of Georgia “on Elimination of 
Domestic Violence, Protection of and Assi-
stance to Victims of Domestic Violence” de-
fi nes domestic violence as “violation of the 
Constitutional rights and freedoms of one 
member of a family by another member via 
physical, psychological, economic, sexual 
force or coercion”.5 According to the Law fam-
ily members are mother, father, grandfather, 
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grandmother, spouse, child (step-child), ad-
opted child, recipient family (recipient mother, 
recipient father), grandchild, sister, brother, 
parents of a spouse, son-in-law, daughter-
in-law, as well as former spouse, persons in 
non-registered marriage and guardian.6 The 
Law does not specify a place where domestic 
violence may take place, nor does it specify 
the fact that family members shall live in one 
home. For the purposes of this Law the factual 
residence place for the persons participating 
in domestic violence does not matter, neither 
matters the place of an incident. In such case 
any incident shall be considered as domestic 
violence, which had taken place between the 
above mentioned persons, despite the fact 
whether these people live in one home or vio-
lence was exercised in a residential fl at or let’s 
say in a public place.7

As a result of surveys undertaken in rela-
tion to victims of domestic violence in Georgia 
it is revealed that victims of domestic violence 
often are women and children, whereas per-
petrators are men. However, the objects of 
domestic violence may be any member of a 
family, including elderly parents and men.8

One of the distinguishing elements of do-
mestic violence from other forms of violence is 
that it does not go beyond the scope of a fam-
ily. Only 10% of this crime is revealed to law 
enforcement bodies, as relatives often hide 
these facts. This is very dangerous, as they 
encourage a perpetrator for new violence.9

In the Georgian reality domestic violence 
is a very acute issue, however many victims 
do not dare to apply to a court or simply, does 
not know that the Law which will protect them 
from perpetrators exists.10

2. GENERAL MYTHS ABOUT DOMESTIC 
VIOLENCE 

The fact that often victims do not apply to 
a court is may also be considered to be a result 
of incorrect attitude of a society to this crime. 
Often society has a negligent attitude to facts 
of violence of a member of a family towards 
another member of a family and considers this 
as a private business of a family, intervention 

into which is not allowed. The attempt of a vic-
tim to protection own rights may be negatively 
considered by different representatives of a 
society. There are a number of wrong percep-
tions (myths) with regard to domestic violence, 
the most important of which is as follows: 

Myth - violence takes place in poor fami-
lies only.  

In reality violence may be identifi ed in all 
types of families and relations, despite the 
class, religion, sexual orientation, age, sex or 
culture11.

“Domestic violence happens in developing 
as well as developed countries. 

Myth – a victim provokes violence and 
therefore deserves to be hit.

Such a view contradicts the reality. 
Anybody can justify their action with a variety 
of means; however it must be kept in mind that 
such an action is wrong and against the law. 

Myth – Alcohol, drug abuse, stress and 
mental illness cause domestic violence12

The above mentioned may go along with 
domestic violence, however they do not cause 
the violence. Abusers often use these excuses 
for their violence, but the violence is causes by 
the desire to keep the control.

Myth – If it were that bad, she would just 
leave13 

A lot of reasons may exist why women 
may not leave. Not leaving does not mean 
that the situation is acceptable or that the 
victim wishes to be abused. Leaving may 
be dangerous. The most dangerous time for 
a woman being abused is when she tries to 
leave.14

Myth – Domestic Violence is a personal 
problem between a husband and a wife15.

Domestic violence affects everybody. 
There have been cases when the law enforce-
ment have not reacted despite the repeated 
instances of violence in order to stop violence, 
as they just like the other members of the so-
ciety also considered that their action would 
have been the interference into the family mat-
ter”. 

The European Court of human Rights 
considered this issue in the case Bevacqua 
and S. v. Bulgaria. The state bodies did not 
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help victims as according to them the appeal 
related to a “private matter” and the protec-
tion of rights of an applicant did not constitute 
their positive obligation. In this regard the 
European Court of human Rights reiterates 
that in some cases interference of law en-
forcement bodies in private and family life of a 
person is even needed, in order to protect that 
person’s health and rights or interference with 
the committing a criminal act.16

Deriving from the above mentioned, do-
mestic violence may exist in any family, it may 
not be tolerated, especially by society and law 
enforcement bodies. Ineffi cient activities of law 
enforcement bodies refl ects the no action by a 
state and often results in state responsibility. 

3. DOMESTIC VIOLENCE - POLICY AND 
PRACTICE OF STATES 

Punishing a perpetrator is also hampered 
by the fact that as a rule, a victim, due to diffe-
rent reasons, would that be pressure, econo-
mic dependence, requests from close people, 
etc. calls back the application to law enforce-
ment bodies and a perpetrator returns to usu-
al life. According to law enforcement bodies, 
there are often cases in the Georgian reality 
when a victim of domestic violence applies to 
law enforcement bodies and shortly after this 
requests to cancell the employed sanctions.17 
The evaluation of practices of variety of states 
in this regard is interesting for the purpose of 
better protection of rights of victims of dome-
stic violence. 

In eleven member states of the Council 
of Europe, in particular in Albania, Austria, 
Bosnia and Gerzegovina, Estonia, Greece, 
Italy, Poland, Portugal, San Marino, Spain and 
Switzerland state bodies are obliged to conti-
nue criminal prosecution even in case when a 
victim recalles back an appeal on the case of 
domestic violence.18

In 27 member states, in particular, in 
Andorra, Armenia, Azerbaijan, Belgium, Bul-
garia, Cyprus, Czech Republic, Denmark, 
Eng land, Finland, Macedonia, France, Geor-
gia, Germany, Hungary, Ireland, Latvia, Luxe-
m burg, Malta, Moldova, the Netherlands, Ru-

ssian Federation, Serbia, Slovakia, Sweden, 
Turkey and Ukraine state bodies posses dis-
cretion to decide whether or not to continue 
criminal prosecution on cases of domestic 
violence. A big portion of legal systems di-
stinguish crimes of private responsibility (for 
investgation of which an appeal of a victim is 
a necessary pre-requisite) and public respon-
sibility (as a rule for more serious harrasment, 
punishment of which may be considered as 
falling under public interest).19

The legislation and practice of the above 
listed 27 states shows that the continuation of 
criminal prosecution in case when a victim re-
calls an application, depends on the discretion 
of law enforcement bodies, who as a rule take 
into consideration public interest.

In England and Wales, when making de-
cision over the continuation of criminal prose-
cution against a perpetrator of domestic vio-
lence, law enforcement bodies are required to 
take into account the following factors:     

The seriousness of harassment;¾ 
Whether a damage of a victim is physical ¾ 
or psychological;
Whether a perpetrator has used a gun;¾ 
Whether an accused person continues th-¾ 
reats after an attack;
Whether an accused person had planned ¾ 
the attack;
Effect (inclduign psychological) on child-¾ 
ren living with an accused person and a 
victim;
 The chances for the repeated committ-¾ 
ment of a crime by an accused person;
Threat to security and health of a victim or ¾ 
any other person involve in a case;
The then relations of an accused person ¾ 
and a victim;
The infl uence of these relations with re-¾ 
gard to judging an accused person;
The history of relations, whether violence ¾ 
had been taking place in the past;
The criminal record of an accused per-¾ 
son;
The direct reference is made at the ob-¾ 
serivng balance of protecting children and 
victims. 
Romania is the only country where the 

continuation of criminal prosecution only and 
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in all cases depends on a wish of a victim/ap-
peal.20

If we consider the fact that majority of do-
mestic violence victims recall their applicati-
ons, as a result of threat and different means 
of pressure exercised on them, law enforce-
ment bodies shall decide wether to cancel 
criminal prosecution of a perpetrator exiactly 
by taking into consideration and assessing the 
above mentioned circumstances.  

4. TEMPORARY MEASURES OF PROTECTION 
OF VICTIMS

The Law of Georgia “on Elimintation of 
Domestic Violence, Protection and Assistance 
of Victims of Domestic Violence” was adopted 
in 2006. The Georgian legislation also en-
visages the mechanisms of identifi cation of 
violence, its elimination and prevention 21, ho-
wever this Law is so far not known to widest 
circles of society. The Law identifi es tempora-
ry protection measures for victims, which is as 
follows:   

The measures of protection of a victim, ¾ 
dependent person from a perpetrator; 
Issues related to taking away a victim, de-¾ 
penedent person from a perpetrator, pla-
cing them in a shelter;
The abolishment of unilateral use of co-¾ 
owned property by a perpetrator of dome-
stic violence;
Separation of a perpetrator from children, ¾ 
the issues of regulation of meetings and 
relations with a perpetrator;
Approaching of a perpetrator to a victim, ¾ 
his/her work and other places, where is a 
victim
Other issues needed for the security of a ¾ 
victim.22

In case of domestic violence, temporary 
measures of protection of a victim are defi ned 
by „preventive order“, issued by the authorised 
police representative. This act shall be submit-
ted to a court for approval. A court considers 
the reasonobility of an order within 24 hours 
after the submission of it to a court and makes 
a decision about its adoption or rejection. 
“Protective order” is issued by a fi rst instance 

court for three months and a court considers 
an issue of the prolongation or shortening of 
its term.23

In case of domestic violence a victim of 
domestic violence, as well as family member 
or with a concent of a victim a legal entity pro-
viding a victim with medical, legal, psychologi-
cal support, have the right to ask the issuance 
of “ protective order”, and as for the fact of vio-
lence against a child also organs of guardian-
ship and care.24

A victim of domestic violence may ask for 
a shelter, where he/she will be placed for the 
duration of three months. The term may be 
prolonged, based on the wish of a victim.

In cases of domestic violence the goals 
of a court are: to stop violence, to protect a 
harrassed party, to protect children and family 
members, to protection society, to undertake 
criminal prosecution of a perpetrator, to reha-
bilitate a perpetrator, to compensate a dama-
ge to a harrassed party25 and at the same time 
underlining that domestic violence will not be 
tolerated. 

5. STATE OBLIGATION TO ELIMINATE DOMESTIC 
VIOLENCE AND STATE RESPONSIBILITY 

 Defi ni  on of “domes  c violence” in legis-
la  ons of many countries, including in the legis-
la  on of Georgia, has been introduced. These 
defi ni  ons recognize domes  c violence as an 
act when a state is obliged to undertake cer-
tain measures for preven  on of this problem, 
and accordingly, protect vic  m(s) of domes  c 
violence and dependent persons from further 
violence. A state has undertaken an obliga  on 
vis-a-vis society to fi ght domes  c violence and 
take care of its preven  on.26 The adop  on of 
law is a step forward, however s  ll a lot is to be 
done. A state shall protect rights established by 
law and provide the respec  ve condi  ons for its 
implementa  on. 

According to an advisor on gender issues 
of the UN WOMEN Ms Tamar Sabedashvili, 
big debates were being held as to what a sta-
te may do when a private person undertakes 
violence against another person. International 
community has agreed that a state is certainly 
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responsible to create conditions where such 
facts will be minimum. If a state is not able to 
ensure this by the introduction of respective le-
gal basis and policy, it shall be held responsib-
le for that.27 The rights which are guaranteed 
by law and itnernational conventions shall be 
effi ciently protected, in the contrary case a 
state shall be held responsible. 

In the case Nikolova and Velichkova v. 
Bulgaria the European Court of Human Rights 
based on the Article 19 of the Convention the 
Convention is meant to protect rights not in 
theory and illusionary manner, but in practice 
and effi ciently, therefore the Court shall be 
convinced that a state responsibility to protect 
persons within its jurisdiction is adequately 
implemented.28

In the case A.T. v. Hungary (judgment 
of 26 January, 2005) an applicant stated that 
starting from 1998, her husband and a father 
of her two children had been physically abus-
ing and threatening her. CEDAW Committee 
issued directives for Hungary to undertake 
the following measures: “Hungary should 
have ensured the protection of physical and 
mental health of the applicant and her fami-
ly members, should have provided the appli-
cant together with the children with justice, 
including fair compensation, for suffering. The 
Committee also issued the general directive 
to Hungary to strengthen the measures to 
protect women against domestic violence, in 
particular with regard to the strengthening the 
resources for the legal and judicial processes, 
treatment and assistance”.29

As a majority of victims are women, this 
crime may also be considered from the per-
spective of discrimination, that once again 
underlines the huge role of a state to protect 
population from discrimination, ensure their 
equality and eliminate domestic violence. The 
United Nations Human Rights Commission 
clearly recognized the link between gender 
based violence and discrimination and in the 
Resolution 2003/45 it underlined “that all forms 
of violence against women occur within the 
context of de jure and de facto discrimination 
against women and the lower status accorded 
to women in society and are exacerbated by 

the obstacles women often face in seeking re-
medies from the State30.

The actions that are to be undertaken by 
a state to eliminate domestic violence were 
not once elaborated by international organi-
zations as recommendations. The Report of 
the Special Rapporteur of the United Nations 
underlines the need for adoption of legislation, 
which shall provide for punishment of a perpe-
trator. According to this statement, important 
role is also given to conducting special trai-
nings for law enforcmenet bodies, as well as 
for medical and legal personnel and the esta-
blishment of supporting services for victims, 
which also encompasses the accessibility of 
information and shelter.31

Along with this, the Declaration of the 
United Na tions General Assembly Declaration 
on the Elimination of Violence Against Women 
(1993) calls on states to “[e]xercise due dili-
gence to prevent, investigate and, in accor-
dance with national legislation, punish acts of 
violence against women, whether those acts 
are perpetrated by the State or by private 
persons”.32

CONCLUSION

In Georgia, as throughout the world, do-
mestic violence is one of the most wide-spread 
problems. For the fi ght against it fi rst of all it 
is essential to inform society about violence, 
would this be via TV, print media, different 
activities or the work of non-governemntal or-
ganizations working on this issue. Apart from 
this, a state shall ensure good preparation of 
Police, which will have a correct reaction in 
case of receiving information about this crime. 
The fully fl edged investigation shall be under-
taken and in case of a need court proceedings 
where rights of victims shall be protected.

It is important to have resources for trea-
ment and assistance allocated by a state, sup-
port of a rehabilitation and the provision of re-
spective accommodation. It is also important 
to integrate a victim by providing job, when a 
victim does not have means for independent 
existance. All of these shall be achieved by 
means of undertaking the respective legisla-
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tive work and policy by a state, establishment 
of actively working agencies, which shall help 
a victim to protect rights.

Several years ago domestic violence was 
a known phenomenon to everybody, however it 
was considered to be an absolutely normal oc-
curence and almost no means of fi ght against 
it existed. Today there is a Law in Georgia, 
based on which the state introduced effecti-
ve mechanisms to prevent domestic violence, 
protect victims and support the measures of 
rehabilitation of victims of domestic violence 
from the state budget. However, wide society 
is not properly aware of these mechanisms so 

far but with the active measures to be underta-
ken by a state it is possible to more effective-
ly use the measures introduced by Law and 
already implemented by state to cover wider 
groups of those who need these mechanisms 
and respective protection.         

“However, wide society is not properly 
aware of these mechanisms so far but with the 
active measures to be undertaken by a state it 
is possible to more effectively use the measu-
res introduced by Law and already implemen-
ted by state to cover wider groups of those 
who need these mechanisms and respective 
protection”.
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adamianis uflebebis dacva samarT-

lis uzenaesobis principebze dafuZneb-

uli nebismieri saxlmwifos uzenaesi 

mowodebaa. adamianis uflebebis sfe-

ro saxelmwifoebis Sida suverenuli 

kompetenciis nawilad iTvleboda is-

toriulad. mxolod meoce saukunis 

meore naxevarSi ganviTarda adamianis 

uflebebis sferoSi saerTaSorisosa-

marTlebrivi baza, rac Sesabamisi sa-

marTlebrivi normebis aRiarebas, Sida 

samarTalSi Setanasa da implementacias 

saxelmwifoebsac avaldebulebda. ada-

mianis uflebebis sferos ganviTareba 

xangrZlivi da rTuli procesi gamodga, 

dasaregulirebeli uflebebis nusxa 

ki – moculobiTi. adamianis uflebebis 

dacvis sferos ganviTarebis procesSi 

ojaxSi Zaladobis sakiTxebiT saxelm-

wifoebi, ZiriTadad, XX saukunis meore 

naxevarSi dainteresdnen, Tumca 1970-ian 

wlebSi dawyebuli aqtiuri saqmianoba am 

mimarTulebiT SegviZlia gamovyoT XX 

saukunis bolos `qalTa diskriminaciis 

yvela formis aRmofxvris Sesaxeb kon-

vencia~ (CEDAW) miRebiT, xolo XXI sau-

kunis dasawyisSi evropis sabWos mier 

miRebuli gadawyvetilebiT, rodesac 

ojaxSi Zaladobis konvenciis teqstze 

daiwyo evropis sabWom muSaoba. dRevan-

deli gadasaxedidan mniSvnelovania im 

winapirobebisa da ganviTarebis mimox-

ilva, ramac XX saukunis bolosa da XXI 

saukunis dasawyisSi saerTaSorisosa-

marTlebrivi normebis ganviTareba gam-

oiwvia. 

marina mesxi

ojaxSi Zaladoba – problemis moraluri da
 samarTlebrivi aspeqtebi

ojaxSi Zaladoba rTuli fenomeni 

da Tanamedrove sazogadoebis erT-erTi 

mtkivneuli sakiTxia. sakmaod xangrZ  li-

vi periodis ganmavlobaSi ojaxSi Zala -

doba ojaxis an piris problemad gani xi-

leboda da saxelmwifoebi ar iRebdnen 

valdebulebas misi socialur prob-

lemad aRi arebisaTvis. am tendenciis 

Camo yalibebas xels uwyobda is garemo-

ebac, rom, xSir SemTxvevaSi, Tavad Zala-

dobis msxverplT ar surT, gancdilis 

Sesaxeb ganacxadon, daTrgunvilobis, 

moZaladis mxridan agresiis SiSis, sa-

marTaldamcavi organoebis mimarT un-

doblobis gamo. bevr kulturaSi sazoga-

doeba Tvlis, rom ojaxuri problemebi 

saaSkaraoze ar unda iqnes gamotanili, 

ris gamoc msxve rpli marto rCeba Zala-

dobis pirispir. 

ojaxSi Zaladobis gamomwvevi mi-

zezebi araerTgvarovania. mecnieruli 

kvlevebis mixedviT, ojaxSi Zaladoba 

ojaxis erTi wevris mier meoreze Zal-

auflebisa da kontrolis damyarebis 

mizniT xdeba. Tumca saqarTveloSi Ca-

tarebuli sazogadoebrivi kvlevis Se-

degad umravlesoba ojaxSi Zaladobis 

ZiriTad mizezad umuSevrobas, alkoho-

lizms, narkomaniasa da sxva socialur-

ekonomikur problemebs asaxelebs. Ca-

moTvlili faqtorebi mxolod da mxo-

lod Zaladobis xarisxze moqmedeben 

da, garkveulwilad, provocirebis ele-

mentebad SeiZleba ganixilebodes. rac 

Seexeba mizezebs, rogorc ukve mivuTi-



saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

 62

TeT, yvelaze mniSvnelovani elementebi 

Zalaufleba da kontrolia. arsebuli 

viTareba ar SeiZleba mivaweroT amJa-

mindel ekonomikur arastabilurobas, 

radganac ojaxSi Zaladoba erTnairad 

arsebobs rogorc CamorCenil, aseve 

ekonomikurad ganviTarebul qveynebSi. 

misi axsna ar SeiZleba arc siRaribiTa da 

alkoholizmiT, radganac es faqtorebi 

mxolod aZliereben moZaladis agresi-

ul qcevas da Zaladobis mizezebad ver 

dasaxeldeba, Tumca zogierTi adamiani 

alkoholisa da narkotikebis gamoyene-

bas (da borotad gamoyenebas) Zaladobis 

gamovlenis sapatio mizezad asaxelebs. 

alkoholi moZalades uflebas aZlevs, 

Zaladoba alkoholis miRebiT axsnas. 

marTalia, Seuracxyofis/Zaladobis si-

sastikeze sasmelma SeiZleba gavlena 

iqonios an moZaladem Tavisi saqcieli 

ase gaamarTlos, magram aravin Zala dobs 

`imitom~, rom sma kontrols akargvi-

nebs. 

dRevandeli saerTaSoriso sazoga-

doebis mier aRiarebulia, rom ojaxSi 

Zaladoba mxolod ojaxis an msxverplis 

saSinao problema ar aris da is aucile-

blad unda aRikveTos. Sesabamisad, am 

problemis samarTlebriv CarCoebSi mo-

qceva daiwyo – qveynebma Seqmnes specia-

luri kanonmdebloba an arsebul kanonm-

deblobaSi cvlilebebi Seitanes. 

aqedan gamomdinare, `ojaxSi Zala-

dobis~ definicia bevri qveynis kanonm-

deblobaSi gaCnda. ojaxuri Zaladoba 

aRiarebul iqna saxelmwifos mier da 

bevri qveynis, maT Soris saqarTvelos, 

kanonmdeblobac daixvewa im mimarTule-

biT, rom ojaxSi Zaladobis msxverpli/

msxverplni da masze damokidebuli pi-

rebi Semdgomi Zaladobebisagan daicvas. 

saxelmwifom sazogadoebis winaSe val-

debuleba ikisra, ebrZolos Zaladobas 

ojaxSi da izrunos misi prevenciisa-

Tvis.

ojaxSi Zaladobis Teoriebi

interesmoklebuli ar iqneba, mok-

led mimovixiloT Zaladobis Teoriebis 

evolucia. 

1970-ian wlebSi amerikis SeerTebul 

StatebSi daiwyo nacem qalTa moZraoba. 

Teoria imis Taobaze, Tu ratom scemen 

mamakacebi qalebs, efuZneboda fsiqopa-

Tologias. am Teoriis mixedviT, mamaka-

cebi, romlebic TavianT colebs fizikur 

Seuracxyofas ayenebdnen, fsiqikurad 

daavadebulni iyvnen da maTi gankurneba 

SeiZleboda wamlebis an fsiqiatriuli 

mkurnalobis saSualebiT. es midgoma ar 

SeiZleba gamarTlebulad CaiTvalos, vi-

naidan moZaladeebi Zaladoben colebze, 

partniorebze an ojaxis sxva wevrebze 

maSin, rodesac fsiqikurad daavadebuli 

adamianebi Zaladobas nebismieri adamia-

nis mimarT avlenen. 

kvlevebSi nacemi qalebi fsiqiku-

rad daavadebulad xasiaTdebodnen, ma-

gram am pirveladi kvlevebis Sedegebi 

damaxin jebuli iyo, radgan mkvlevre-

bi mxolod im qalebis SemowmebiT Se-

mo ifarglebodnen, romlebic fsiqiat-

riul saavadmyofoebSi iyvnen moTavse-

bulni. maTze moZaladeebs ki, romle-

bic TavianTi colebisgan gansxvavebiT, 

mSvi dni da sandoni Candnen, ekiTxebod-

nen maTi partniorebis mdgomareobis 

gamomwvevi mizezebis Sesaxeb da amiT 

aZlevdnen SesaZleblobas, minimumam-

de SeemcirebinaT, an saerTod uareyoT 

maTi partniorebis mier moyolili fi-

zikuri Seuracxyofis ambavi. sinamdvi-

leSi, nacemi qalebi fsiqikurad daava-

debulebi ar iyvnen da mravali maTgani 

araswori diagnozis gamo iqna moTavse-

buli fsiqiatriul dawesebulebaSi. maT 

ver SeZles fsiqikuri da fsiqologiuri 

Sedegebis amocnoba.1 

mogvianebiT Camoyalibda axali Te-

oria ZaladobasTan dakavSirebiT, ro-

melic `Seswavlili qcevis~ Zaladobis 

Teoriis saxeliTaa cnobili. am Teoriis 

mixedviT, mamakacebi imitom scemdnen 

TavianT colebs, rom maT es Zaladoba 

bavSvobisas TavianT ojaxebSi iswavles, 

xolo qalebi imitom eZebdnen moZalade 

mamakacebs, rom maT nanaxi hqondaT, Tu 

rogor scemda mama dedas. 

`Secnobili qcevis~ Teorias mWi-

drod ukavSirdeba Teoriebi, romelTa 
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mixedviT, Zaladoba kontrolis dakar-

gvis Sedegia. magaliTad, mravals miaCn-

da, rom moZaladeni Zaladobas axorcie-

leben simTvralisas, radgan alkoholi 

maT kontrols akargvinebs; sxvebi ki 

amtkicebdnen, rom mamakacebis Zaladoba 

maTi risxvisa da imedgacruebis gakon-

trolebis uunarobis Sedegi iyo. 

`kontrolis dakargvis~ Teoria 

winaaRmdegobaSi modis moZaladis sa-

qcielTan. moZalade Tavis Zaladobas 

sifrTxiliT warmarTavs gansazRvruli 

adamianebis mimarT gansazRvrul dro-

sa da adgilze. magaliTad, moZaladeebs 

`urCevniaT, ar gaartyan TavianT ufro-

sebs an policiis muSakebs, miuxedavad 

imisa, ramdenad gabrazebulni arian, an 

ramdenad akontroleben sakuTar Tavs~.2 

moZaladeebi sakuTari `Zaladobrivi 

saqcielis Sesaxeb wesebisa da kanonebis~ 

mixedviT moqmedeben. isini partniorebs 

maSin scemen, roca martoni arian, an yve-

lafers akeTeben imisaTvis, rom fiziku-

ri Seuracxyofis niSnebi SesamCnevad ar 

datovon. moZaladeebi TavianT taqtika-

sac frTxilad irCeven – zogi sakuTrebas 

anadgurebs, zogi muqaras iyenebs, zogi 

ki bavSvebs emuqreba. am gadawyvetilebe-

biT, `moZaladeebi arCevans akeTeben, Tu 

ras uzamen msxverpls da ras – ara, maSi-

nac ki, roca amtkiceben, rom srul gone-

baze ar arian an sakuTar Tavze kontroli 

dakarges.~ gadawyvetilebebis miRebis es 

unari uCvenebs, rom isini sinamdvileSi 

akontroleben TavianT Zaladobriv saq-

ciels.3 

`Secnobili umweobis~ saxeliT 

cno bili Teoria erTob popularuli 

gaxda. amerikelma fsiqologma leo-

nor volkerma Seiswavla im qalTa yo-

faqceva, romlebic moZalade qmrebTan 

Tanacxovrebis gagrZelebas arCeven. 

volkeris hipoTezis Tanaxmad, qalebis 

gadawyvetileba – gaagrZelon cxovreba 

moZalade qmrebTan erTad, – imiT gamoi-

xateba, rom mudmivi Seuracxyofa maT 

gayrisaTvis saWiro nebisyofas arTme-

vs. garda amisa, `Secnobili umweobis~ 

Teoria efuZneboda nacem qalebs Soris 

viTomda saerTo Tvisebebs, rogorebicaa: 

dabali Rirsebis grZnoba, ganmartoe-

bisken midrekileba an kontrolis dakar-

gvis gauTavisebloba. magram am Teoriis 

mimdevrebma mxedvelobaSi ar miiRes is 

faqti, rom es `Tvisebebi~ SeiZleba si-

namdvileSi fizikuri da fsiqologiuri 

Seuracxyofis Sedegebi iyos. 

`Secnobili umweobis~ Teorias Tan 

axlda fsiqopaTologiis aRmocene ba. 

Teoretikosebi amtkicebdnen, qale bi, 

romlebic Zaladobriv urTierToba-

Si rCebodnen, daavadebulni iyvnen xa-

siaTis anomaliiT, rac maT ubiZgebda, 

Seuracxmyofeli urTierToba TviT-

gve mis saSualebad SeeracxaT. agreTve, 

bevri im azrsac iziarebda, rom qale-

bi meuRleTa msgavsad alkoholikebi 

iyvnen da maTi mkurnaloba alkohol-

ze damokidebulebis programebiT iyo 

SesaZlebeli. 

`Zaladobis cikli~ Semdegi Teo-

riaa, romelmac amerikis SeerTebul Sta-

tebSi mzardi popularoba moipova. es 

Teoria efuZneboda warmodgenas, TiT-

qos mamakacebi ar gamoxatavdnen TavianT 

risxvasa da imedgacruebas, radgan maT 

aswavlidnen, ar gamoevlinaT grZnobebi. 

mamakacis daZabuloba izrde boda manam, 

sanam is afeTqdeboda da moZa la de ga-

xdeboda. daZabuloba ganitvirTeboda 

da wyvili tkbeboda `Taflobis Tvis~ 

periodiT, romlis ganmavlobaSic qmari 

sinanuliT aRsavse iyo. magram es Teoria 

ar Seesabameboda qalebis gamocdilebas 

– bevr qals arasodes hqonia `Taflobis 

Tvis~ periodi; sxvaTa azriT, daZabu-

loba TandaTanobiT ki ar grovdeboda, 

piriqiT, iyo cemis araprognozireba-

di, TiTqmis SemTxveviTi epizodebi. am 

Teoriam aseve ver axsna, Tu ratom mimar-

Tavdnen mamakacebi Zaladobas mxolod 

TavianTi uaxloesi partniorebis mimarT. 

axsnilia, rom Zaladobis ciklis koncef-

cia statikuria da ara dinamikuri, xolo 

`Taflobis Tvis~ cneba ar Seesabameba im 

qalebis gamocdilebas, romlebic aRniS-
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naven, rom TviT Serigebis, anu urTier-

Tobis aRdgenis, procesi xorcieldeba 

Zaladobisa da Zaldatanebis piradi is-

toriis fonis gaTvaliswinebis gareSe da 

aseTi Zaladobrivi urTierTobis oriod 

xelmosakidi alternativis konteqstSi.4

am Teorias xSirad aigivebdnen `oja-

xuri/urTierTobis konfliqtis~ mo-

del  Tan, romlis mixedviT, `orives, 

qalsac da kacsac, brali miuZRvis co-

l qmruli urTierTobisas warmoSo-

bil ZaladobaSi.~ am modelis Tanaxmad, 

an urTierToba xasiaTdeba ormxrivi 

ZaladobiT, an, `xSir SemTxvevaSi, coli 

iwvevs qmars zRvargadasuli kamaTiT, 

rac safuZvlad edeba qmris Zaladobriv 

reaqcias.~ qalis saqcieli iwvevs ma-

makacSi daZabulobis zrdas manam, sa-

nam mamakaci `afeTqdeba~ da gamoavlens 

mrisxanebas. amas ki mohyveba `Taflobis 

Tvis~ periodi. 

`ormxriv~ Zaladobaze dafuZnebu-

li Teoriebi ar iTvaliswinebs imas, rom 

mamakacebi da qalebi Zaladobas axlo 

urTierTobaSi sxvadasxvagvarad iyene-

ben. agreTve, nebismieri Teoria, romlis 

mixedviTac, Zaladoba meore partnioris 

mxridan provocirebuli reaqciaa, sxva 

araferia, Tu ara msxverplis dadanaSau-

lebis kidev erTi forma. garda amisa, es 

modeli ver xsnis im SemTxvevebs, romle-

bSic qmari `feTqdeba~ trivialur saki-

Txebze, an iwyebs colis cemas, roca am 

ukanasknels sZinavs.5 

is, rac yvela am Teorias mxedvelo-

bidan gamorCa, aris moZaladis mier misi 

partnioris moqmedebebze, fiqrebsa da 

grZnobebze kontrolis damyarebis gan-

zraxva. Seuracxyofis dRevandeli ga-

geba, romelic `Zalaufleba da kontro-

lis ciklSia~ asaxuli, nacem qalebsa da 

moZaladeebTan xangrZlivi diskusiis 

Sedegad, `ojaxuri Zaladobis aRkveTis 

proeqtiT (DAIP)~ dulusSi Camoyalibda. 

`Zalaufleba da kontrolis cikli~ 

aRwers im sxvadasxva taqtikas, romle-

bsac moZalade iyenebs Tavis partni-

orze Zalauflebisa da kontrolis 

SesanarCuneblad. 

ojaxSi Zaladobis dinamika, 
maxasiaTeblebi da faqtorebi

ojaxSi Zaladobis fenomenis Sec-

no  bisas Zalze mniSvnelovania ojax-

Si Zaladobis dinamikis ganxilva. Ta-

visTavad Zaladoba, rogorc fenomeni, 

zogadi cnebaa da moicavs erTjeradi 

aqtidan dawyebuli, Zaladobis masobri-

vi formebiT damTavrebuli qmedebebis 

farTo CamonaTvals. rac Seexeba ojaxSi 

Zaladobas, mas sakuTari kriteriumebi 

da maxasiaTeblebi aqvs, romelTa mixed-

viTac ojaxSi Zaladobis identificire-

ba xdeba.

ojaxSi Zaladobis 4 ZiriTadi maxa-

siaTebeli:

1. ojaxSi Zaladoba ar aris erTjeradi 

qmedeba – es aris procesi, romelic 

Sedgeba Zaladobis ganmeorebadi 

ci klebisagan da damyarebulia mo-

Zaladisa da msxverplis urTierTo-

baze;

2. ojaxSi Zaladoba droSi gaxangr-

Zlivebulia da aqvs zrdis tenden-

cia;

3. Zaladobis subieqtebi, rogorc wesi, 

erTmaneTze arian damokidebulebi, 

amitom, umetes SemTxvevaSi, ojaxi 

malavs am faqts; 

4. sazogadoebisa da samarTaldamcave-

bis reaqcia Zaladobis faqtze xSir-

ad araadekvaturia.

garda amisa, arsebobs garkveuli faq-

torebi, romlebic ganapirobebs ojaxSi 

Zaladobas.

kulturul faqtorebs ganekuTv-

neba midgoma, romelic gansazRvravs 

sqesTa rolebs, rom mamakaci yovelT-

vis unda batonobdes qalze; urTierTo-

bebSi rolebi winaswaraa gansazRvruli, 

rom Zaladoba konfliqtis gadaWris 

ga vrcelebuli da sazogadoebis mier 

Sewynarebuli meTodia.

ekonomikuri faqtorebi aranakleb 

mniSvnelovan rols asruleben ojaxSi 

Zaladobisas. qalis finansuri damok-

idebuleba mamakacze, finansebze xelmi-

sawvdomobis SezRudva, dasaqmebisa da 

ganaTlebis miRebis naklebi perspeqtiva 
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–  es CamonaTvali msxverpls ekonomi-

kurad mijaWvuls xdis moZaladeze.

aranakleb saxifaTo rols asrulebs 

samarTlebrivi faqtorebic: dawerili 

Tu adaTobrivi samarTliT aRiarebuli 

qalis statusi, dabali samarTlebrivi 

cnobierebis done da a.S.

ar SeiZleba mxedvelobaSi ar iqnes 

miRebuli politikuri faqtorebic, 

rogorebicaa; ojaxSi Zaladobis prob-

lemisadmi araseriozuli midgoma, mo-

sazreba, rom ojaxi saxelmwifos kon-

trols gareT arsebuli `kerZo~ sferoa.

ojaxSi Zaladobis cikli

ojaxSi Zaladobis urTierTobebis 

ganviTarebisa da dinamikis asaxsnelad 

arsebobs ramdenime (uolkeris, landen-

bergis, dulutis da sxv.) modeli. maT 

Soris yvelaze gavrcelebulia lenor 

uolkeris modeli – Zaladobis cikli.

ciklis I faza – daZabulobis zrda 

– xasiaTdeba pirovnebebs Soris da -

Zabulobis eskalaciiT, sityvieri Seu-

racxyofiTa da mcire fizikuri Sex la-

SemoxliT. msxverpli cdilobs, daamS-

vidos moZalade, rom Tavidan aicilos 

seriozuli konfliqti. I faza SeiZleba 

gagrZeldes Tveebisa da wlebis ganma-

vlobaSic ki, sanam daZabuloba ar mia-

Rwevs piks da moxdeba seriozuli inci-

denti;

II faza – Zaladobis seriozuli in-

cidenti – SeiZleba gagrZeldes 2-idan 

24 saaTamde.

am fazaze msxverpls ukve aRar Se-

uZlia, raime gavlena moaxdinos situacia-

ze, imis garda, rom daicvas Tavi da saku-

Tari Svilebi dazianebisagan. Zaladobis 

I fazis Semdeg zogierTi msxverpli 

umalve wyvets urTierTobas moZalades-

Tan, magram ganicdis mZime sulier tra-

vmas, romelic mas SesaZlebelia, mTeli 

cxovreba Tan gahyves. Tumca msxverplTa 

umetesoba am faqts malavs. 

xSir SemTxvevaSi msxverpli patiobs 

Tavis moZalades Seuracxyofas. es ukve 

ciklis III fazaa – moZalade iTxovs pa-

tiebas da iRebs kidec mas. is imave wuTs 

uceb idealuri xdeba, xSirad am fazas 

`Taflobis Tvis~ fazas uwodeben. swo-

red aq imaleba saSiSroeba: Serigebis 

procesSi msxverpls uCndeba iluzia, 

rom SeiZleba mis cxovrebaSi yvelaferi 

sikeTisken Seicvalos – amas umtkicebs 

moZalade da cdilobs, amaSi daarwmunos 

kidec igi. magram gadis dro da daZabu-

loba urTierTobebSi kvlav matulobs, 

Zaladobis cikli meordeba. yoveli ci-

kliT Zaladoba sul ufro da ufro mZime 

formebs iRebs, xolo Serigebis periodi 

mcirdeba da drois ganmavlobaSi saer-

Tod qreba.

Zaladobis ciklis mesame fazasTan 

aqtiur kavSirSi unda ganvixiloT e.w. 

msxverplis viqtimizaciis procesi. vi-

qtimizacia am SemTxvevaSi aris manipu-

laciis meTodi. Zaladobis ciklis ara-

erTgzis ganmeorebis Semdeg msxverpli 

sul ufro uSedegod cdilobs situa-

ciis Secvlas, gamosavlis moZebnas da 

rac metjer meordeba Zaladobis cikli, 

miT ufro metad ipyrobs msxverpls umwe-

obis gancda. TandaTan pasiuri xdeba.

moZalade msxverplze sruli kon-

trolis gansaxorcieleblad aqtiurad 

mimarTavs iseT meTodebs, rogorebicaa: 

izolireba, damcireba, winaaRmdegobri-

vi moTxovnebi, muqara da Zalis demons-

trireba, perioduli Sewyaleba, faqte-

bis uaryofa da sxv. 

sabolood, msxverpli ise egueba si-

tuacias, rom Zaladoba ukve cxovrebis 

Cveuli yofa xdeba, msxverpli karga-

vs `me~-s gancdas da es ukve viqtimiza-

ciis procesis dasrulebad ganixile-

ba. Tumca Seqmnil mZime viTarebaSic ki, 

specialistebis daxmarebiT, msxverpls 

SeuZlia aRidginos Zalebi da sakuTari 

SesaZleblobebi. mas SeuZlia, isev dad-

ges fexze da daiwyos axali cxovreba.

erT-erTi yvelaze sakamaTo sakiTxia 

– ratom rCeba msxverpli moZaladesTan. 

unda gvaxsovdes, rom Zaladobas yo-

velTvis axlavs Seuracxyofa. kvlevebis 

Tanaxmad, Zaladobis msxverpli, rogorc 

wesi, moZalades 6-8-jer tovebs. ukan da-

brunebis mizezebi gansxvavebulia. maT 

Soris: 
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ekonomikuri damokidebuleba –  

SiSi imisa, rom, Tu saxlidan wasvlas ec-

deba, mas da mis Svilebs Zlieri fiziku-

ri safrTxe daemuqrebaT; SiSi imisa, rom 

gamoiWeren da uaresi Zaladobis msx-

verpli gaxdeba; gadarCena _ SiSi, rom 

partniori moZebnis da moklavs, Tu mis 

mitovebas Seecdeba (rac xSirad realur 

safrTxes efuZneba); bavSvebisaTvis emo-

ciuri zianis miyenebis SiSi; Svilebze 

meurveobis uflebis dakargvis SiSi, rac, 

ZiriTadad, partnioris gamonaTqvamebs 

efuZneba; alternatiuli sacxovreblis 

arqona; samuSao gamocdilebis arqo-

na; socialuri izolacia, gamowveuli 

ojaxisa da megobrebisgan mxardaWeris 

arqoniT; ojaxis, megobrebis, policiis 

mxridan mxardaWeris arqona; cxovreba-

Si seriozuli cvlilebebis SiSi; `misa-

Rebi Zaladoba~. Zaladobis eskalacias 

dro sWirdeba. mudmivi Zaladoba msx-

verpls ukargavs unars, aRiqvas, rom mas 

Zaladobriv garemoSi uwevs cxovreba; 

kavSiri sakuTar saxlTan da nivTebTan; 

ojaxis zewola: deda yovelTvis ambob-

da: `me geubnebodi, rom es ar gamoswor-

deba~, an `Sen gaakeTe arCevani da axla 

unda aitano yvelaferi~; dro, romelic 

saWiroa imisaTvis, rom dagegmo da mo-

emzado moZaladis misatoveblad. 

emociuri faqtorebi: simarto-

vis SiSi – msxverpls eSinia, rom marto 

ver gaarTmevs Tavs ojaxsa da bavSvebs; 

sibraluli – msxverpls ecodeba moZa-

lade; daxmarebis survili – msxverp-

li fiqrobs: Tu darCeba moZaladesTan, 

SeZlebs mis gamosworebas; siyvaruli 

– im dros, roca ar Zaladobs, moZalade 

Zalian mosiyvarulea, gansakuTrebiT ki, 

`Taflobis Tvis~ periodSi. qals axsovs, 

rogori iyo partniori am dros; bralis 

SegrZneba – msxverplsac da moZala-

desac sjeraT, rom yvelaferSi damnaSa-

ve msxverplia; usafuZvlo optimizmi, 

rom moZalade Seicvleba; cru imedi – 

`moZaladem daiwyo moqceva msxverplis 

Txovnis Sesabamisad,~ sakuTar damouki-

deblobaSi daeWveba da emociuri mxar-

daWeris arqona; gamofitva – msxverpli 

Zalian daRlili da dauZlurebulia, ar 

Seswevs unari, miatovos moZalade. 

piradi mosazrebebi: mSoblis auci-

lebloba – bavSvebs sWirdebaT mSoblebi: 

`mamis aryolas giJi mamis yola sjobs~; 

religiuri da ojaxuri zewola – oja-

xi nebismieri saSualebebis gamoyenebiT 

unda SenarCundes; movaleoba – `me fici 

davde, rom masTan viqnebodi, sanam sikv-

dili ar dagvaSorebs erTmaneTs~; rwme-

na – ocnebebSi bednierad cxovrebis ime-

di; identificireba – qali izrdeba im 

SegnebiT, rom sazogadoeba srulyofil 

wevrad miiRebs mas mxolod partniorTan 

erTad, Tundac es partniori iyos moZa-

lade; rwmena imisa, rom Zaladoba meuR-

leebis urTierTobis formaa (rogorc 

wesi, aseTi qalebi Zaladobis msxve rplni 

gaxdnen bavSobaSi).

ojaxSi Zaladobis winaaRmdeg 
brZolis meqanizmebi

saerTaSoriso instrumentebi

ojaxSi Zaladoba adamianis ZiriTadi 

uflebebis Selaxvas iwvevs. adamianis 

uflebaTa saerTaSoriso dokumentebi, 

adamianis uflebaTa sayovelTao dekla-

racia (1948) (UDHR), qalebis winaaRmdeg 

diskriminaciis yvela formis aRmo-

fxvris Sesaxeb konvencia (1979) (CEDAW), 
bavSvTa uflebebis Sesaxeb konvencia 

(1989) (CRC) ganamtkiceben TiToeuli 

adamianis sayovelTao uflebaTa da Ta-

visuflebaTa principebs. 

gansakuTrebiT xazgasasmelia ori 

konvencia: CEDAW da CRC. isini xelmZR-

vaneloben adamianis uflebaTa farTo 

cnebiT da exebian rogorc samoqalaqo 

da politikur uflebebs, ise ekonomi-

kur uzrunvelyofasTan, jandacvasa da 

ganaTlebasTan dakavSirebul ZiriTad 

sakiTxebs, romlebic qalebisa da bavS-

vebis yoveldRiuri cxovrebis xarisxze 

axdenen gavlenas. 

zemoaRniSnuli dokumentebi aRia-

rebs, rom nebismieri mavne Cveuleba, 

ramdenadac fesvgadgmuli ar unda iyos 

ama Tu im qveynis kulturaSi, unda aR-

moifxvras, qveynebma unda ibrZolon Za-
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ladobis winaaRmdeg, gamoiZion danaSau-

lebi da moZaladeebi kanoniT dasajon. 

saqarTvelos kanonmdeblobis mok-

le mimoxilva: 

ojaxSi Zaladobis definicia;• 
msxverpli da moZalade;• 
ojaxis wevris cneba;• 
Zaladobis formebi (fizikuri, fsi-• 
qologiuri, ekonomikuri, seqsua-

luri da iZuleba);

damcavi da Semakavebeli orderebi.• 
`ojaxSi Zaladoba gulisxmobs 

ojaxis erTi wevris mier meoris konsti-

tuciuri uflebebisa da Tavisuflebebis 

darRvevas fizikuri, fsiqologiuri, 

ekonomikuri, seqsualuri ZaladobiT 

an iZulebiT~. aqve aRiniSneba, rom amiT 

saqarTvelos kanonmdeblobaSi pirve-

lad ganisazRvra ojaxSi Zaladobis 

definicia, riTac momzadda iuridiuli 

safuZveli damcavi da Semakavebeli or-

derebis gamosacemad.

konstituciur uflebebsa da Ta-

visuflebebSi igulisxmeba yvela is 

ufleba, romlebic garantirebulia sa-

qarTvelos konstituciiT. kerZod: ka-

nonis winaSe Tanasworoba; sicocxlis 

ufleba; Tavisufali ganviTarebis uf-

leba; pativisa da Rirsebis xelSeuval-

oba; adamianis wamebis, arahumanuri, 

sastiki an pativisa da Rirsebis Semlax-

veli mopyrobis dauSvebloba; Tavisuf-

lebis aRkveTa an piradi Tavisuflebis 

sxvagvari SezRudvis dauSvebloba; si-

tyvis, azris, sindisis, aRmsareblobisa 

da rwmenis Tavisufleba; sakuTrebisa da 

memkvidreobis ufleba; ganaTlebis mi-

Rebis ufleba da sxv.

`ojaxSi Zaladobis aRkveTis, ojax-

Si Zaladobis msxverplTa dacvisa da 

daxmarebis Sesaxeb~ kanonis mizania: 

a) Seqmnas ojaxis wevrTa uflebebisa da 

Tavisuflebebis dacvis, fizikuri 

da fsiqologiuri xelSeuxeblobis, 

ojaxuri Rirebulebebis dacvis saka-

nonmdeblo garantiebi; 

b) Seqmnas efeqtiani sakanonmdeblo me-

qanizmebi ojaxSi Zaladobis gamov-

lenis, aRkveTisa da Tavidan acile-

bisaTvis; 

g) uzrunvelyos ojaxSi Zaladobis msx-

verplTaTvis marTlmsajulebis xe-

lmisawvdomoba; 

d) Seqmnas ojaxSi Zaladobis msxverplTa 

dacvis, daxmarebisa da reabilita-

ciis safuZvlebi; 

e) uzrunvelyos sxvadasxva instituts 

Soris TanamSromloba ojaxSi Za-

ladobis Tavidan acilebisa da mis 

winaaRmdeg brZolis mizniT. 

Zaladobis formebi

saqarTvelos kanonma xuTi saxis Za-

ladobis forma Semoitana. kanoni Ti-

Toeul maTgans ganmartavs:

fizikuri Zaladoba: cema, wameba, 

janmrTelobis dazianeba, Tavisuflebis 

ukanono aRkveTa an sxva iseTi moqmedeba, 

romelic iwvevs fizikur tkivils an tan-

jvas; janmrTelobis mdgomareobasTan 

dakavSirebuli moTxovnebis daukmayo-

filebloba, rac iwvevs ojaxis wevris 

janmrTelobis dazianebas an sikvdils;

fsiqologiuri Zaladoba: Seurac-

xyofa, SantaJi, damcireba, muqara an sxva 

iseTi moqmedeba, romelic adamianis pa-

tivisa da Rirsebis Selaxvas iwvevs;

ekonomikuri Zaladoba: qmedeba, 

ro melic iwvevs sakvebiT, sacxovrebe-

li da normaluri ganviTarebis sxva pi-

robebiT uzrunvelyofis, sakuTrebisa 

da Sromis uflebebis ganxorcielebis, 

agreTve TanasakuTrebaSi arsebuli qo-

nebiT sargeblobisa da kuTvnili wilis 

gankargvis uflebiT SezRudvas;

seqsualuri Zaladoba: sqesobrivi 

kavSiri ZaladobiT, Zaladobis muqariT 

an msxverplis umweobis gamoyenebiT; sqe-

sobrivi kavSiri an seqsualuri xasiaTis 

sxvagvari moqmedeba an garyvnili qmede-

ba arasrulwlovanis mimarT;

iZuleba: adamianis fizikuri an fsi-

qologiuri iZuleba, Seasrulos an ar 

Seasrulos moqmedeba, romlis ganxor-

cieleba anda romlisgan Tavis Sekaveba 

misi uflebaa, an sakuTar Tavze ganica-

dos Tavisi neba-survilis sawinaaRmde-

go zemoqmedeba. 
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msxverpli da moZalade

saqarTvelos kanonis mixedviT, 

msxve rpli aris ojaxis wevri, romelmac 

ganicada fizikuri, fsiqologiuri, seq-

sualuri Zaladoba an iZuleba.

moZalade aris ojaxis wevri, rome-

lic ojaxis sxva wevris mimarT fizikur, 

fsiqologiur, ekonomikur, seqsualur 

Zaladobas an iZulebas axorcielebs.

rac Seexeba ojaxis wevris cnebas, 

mxolod da mxolod kanonis miznebisaT-

vis, es cneba gafarToebulia. ojaxis 

wevrad iTvleba: deda, mama, papa, bebia, 

meuRle, Svili (geri), Svilobili, mimRe-

bi ojaxi (dedobili, mamobili), SviliS-

vili, da, Zma, meuRlis mSoblebi, siZe, 

rZali, agreTve yofili meuRle, arare-

gistrirebul qorwinebaSi myofi pirebi, 

meurve. 

samarTlebrivi dacvis meqanizmebi

sxvadasxva qveynis kanonmdebloba, 

maT Soris saqarTvelos kanonic, ojaxu-

ri Zaladobis faqtze operatiuli rea-

girebisaTvis uflebamosili organos 

an Tanamdebobis piris mier msxverplTa 

dacvisa da moZaladisaTvis garkveuli 

moqmedebebis SezRudvis uzrunvelsayo-

fad, droebiTi RonisZiebis saxiT, dam-

cav da Semakavebel orderebs iyenebs. 

damcavi orderi aris pirveli in-

stanciis sasamarTlos (mosamarTlis) 

mier administraciuli samarTalwar-

moebis wesiT gamocemuli aqti, romli-

Tac, ojaxuri Zaladobis SemTxvevaSi, 

ganisazRvreba Zaladobis msxverplTa 

dacvis droebiTi RonisZiebebi. es Ro-

nisZiebebi ar gamoiyeneba im SemTxvevaSi, 

Tu piris mimarT dawyebulia sisxlissa-

marTlebrivi devna da mas aRkveTis Ro-

nisZiebis saxiT Sefardebuli aqvs patim-

roba.

Semakavebeli orderi aris policiis 

uflebamosili Tanamdebobis piris mier 

gamocemuli aqti, romliTac ganisaz-

Rvreba ojaxuri Zaladobis SemTxvevaSi 

Zaladobis msxverplTa dacvis droebi-

Ti RonisZiebebi da romelic, gamocemi-

dan kanoniT dadgenili drois, 24 saaTis, 

ganmavlobaSi, dasamtkiceblad waredgi-

neba sasamarTlos.

msxverplTa dacvis droebiT Ro-

nisZiebebSi igulisxmeba:

moZaladisagan msxverplis, masze da-• 
mokidebuli piris dacvis zomebi;

moZaladisagan msxverplis, masze da-• 
mokidebuli piris garidebisa da Ta v-

SesafarSi maTi moTavsebis sakiTxebi; 

moZaladisTvis TanasakuTrebiT er-• 
T pirovnulad sargeblobis uflebis 

akrZalva; 

moZaladisTvis bavSvisagan gancal-• 
kevebis, masTan Sexvedrisa da ur-

TierTobis regulirebis sakiTxebi;

moZaladis miaxloeba msxverplTan, • 
mis samsaxursa da sxva adgilebTan, 

sadac msxverpli imyofeba; 

sxva sakiTxebi, romlebic aucilebe-• 
lia msxverplis usafrTxoebisaTvis. 

Semakavebel da damcav orderebs 

Soris gansxvaveba Semdegia: Semakave-

bel orders policiis TanamSromeli, 

uSualod, faqtze reagirebis dros (kon-

kretuli Zaladobis faqtis dros poli-

ciis gamoZaxebisas) gamoscems da igi 24 

saaTis ganmavlobaSi dasamtkiceblad 

waredgineba sasamarTlos. sasamarTlo 

wardgenidan 24 saaTis ganmavlobaSi ga-

nixilavs orderis gamocemis mizanSe-

wonilobis sakiTxs da gadawyvetilebas 

iRebs misi damtkicebis an damtkicebaze 

uaris Tqmis Sesaxeb.

rac Seexeba damcav orders, sasa-

marTlo uflebamosili piris gancxade-

bis miRebidan 10 dRis vadaSi ganixilavs 

da gadawyvetilebas iRebs damcavi or-

deris gamocemis, gauqmebis, moqmedebis 

gagrZelebis an gamocemaze uaris Tqmis 

Sesaxeb. 

Tu mxareebi Serigdebian, damcavi 

orderis moqmedebis gauqmeba SeiZleba 

mosamarTlis saTanado gadawyvetile-

biT, sasamarTlosaTvis erToblivi mi-

marTvis safuZvelze, garda im SemTxve-

vebisa, Tuki ojaxis sxva wevris mimarT 

arsebobs safrTxe.

kanonis Tanaxmad, damcavi orderis 

moTxovnis ufleba aqvs msxverpls, ag-
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reTve misi ojaxis wevrs an pirs, msxver-

plis TanxmobiT, romelic msxverpls sa-

medicino, iuridiul, fsiqologiur dax-

marebas uwevs. 

TavSesafari gulisxmobs ojaxSi 

Zaladobis msxverplTa droebiT sac-

xovrebels an droebiTi ganTavsebis ad-

gils, romelic msxverplTa fsiqologi-

ur-socialur reabilitacias, iuridi-

ul da samedicino daxmarebasa da dacvis 

RonisZiebebs emsaxureba.

2010 wels saqarTvelos mTavrobam 

gaeros qalTa fondis mniSvnelovani 

mxardaWeriTa da SvedeTis saerTaSo-

riso ganviTarebis saagentos (SIDA) 
dafinansebiT ojaxSi Zaladobis msxve-

rplTaTvis ori TavSesafari gaxsna. 

ojaxSi Zaladobis msxverplTaTvis sa-

xelmwifo TavSesafrebis dafinanseba 

srulad saxelmwifo biujetidan moxde-

ba. msxverplTa usafrTxo TavSesafriT 

uzrunvelyofasTan erTad saqarTvelos 

mTavroba ojaxSi Zaladobis msxverplT 

yvela sxva saWiro mxardaWerasa da dax-

marebasac, maT Soris iuridiul, fsiqo-

logiur da sxva daxmarebas, gauwevs. da 

uzrunvelyofs maTi reabilitaciisa da 

sazogadoebaSi reintegraciisTvis sa-

Wiro RonisZiebebs. arasamTavrobo or-

ganizaciebis mier administrirebuli 

TavSesafrebi da krizisuli centrebi, 

romlebic saerTaSoriso organizacie-

bis mxardaWeriT moqmedeben, ganagrZobs 

saqmianobas da saqarTvelos xelisufle-

bis mier struqturirebuli programe-

bis meSveobiT mosaxleobis am mowyvladi 

jgufisTvis daxmarebis gawevis paral-

elurad kvlav gauwevs daxmarebas ojax-

Si Zaladobis msxverplT. 

aucileblad unda aRiniSnos, rom 

ojaxSi Zaladobis SemTxvevebi mxolod 

specialuri kanoniT (`ojaxSi Zaladobis 

aRkveTis, ojaxSi Zaladobis msxverplTa 

dacvisa da daxmarebis Sesaxeb~) ar regu-

lirdeba; ojaxSi Zaladobis gamovlenisa 

da aRkveTisaTvis gamoiyeneba sisxlissa-

marTlebrivi, samoqalaqosamarTlebri-

vi da administraciulsamarTlebrivi 

meqanizmebic, kerZod:

sisxlissamarTlebrivi meqanizme-

bi gamoiyeneba SemTxvevebSi, romlebic 

Seicaven sisxlis samarTlis danaSau-

lis iseT niSnebs, rogorebicaa: sxeulis 

ganzrax mZime dazianeba; gaupatiureba; 

Tavisuflebis ukanono aRkveTa; cema an 

sxvagvari Zaladoba, ramac gamoiwvia jan-

mrTelobis seriozuli moSla an Sromi-

sunarianobis mniSvnelovani daqveiTeba, 

an dakargva da sxva amgvari;

samoqalaqosamarTlebrivi meqani-

zmebi gamoiyeneba ojaxSi Zaladobis 

Sedegad miyenebuli zianis asanazRau-

reblad samoqalaqo kanonmdeblobiT 

dadgenili wesiT. kerZod, samoqalaqo 

kodeqsis 992-e muxlis Tanaxmad, piri, 

romelic sxva pirs marTlsawinaaRmdego, 

ganzrax an gaufrTxilebeli moqmedebiT 

miayenebs zians, valdebulia, aunazRau-

ros mas es ziani; aseve, aramaterialuri 

zianis SemTxvevaSi, samoqalaqo kodeqsis 

413-e muxlis Tanaxmad: 

1. araqonebrivi zianisaTvis fuladi an-

azRaureba SeiZleba moTxovnil iq-

nes mxolod kanoniT gansazRvrul 

SemTxvevebSi gonivruli da samarT-

liani anazRaurebis saxiT. 

2. sxeulis dazianebis an janmrTelobi-

saTvis vnebis miyenebis SemTxvevebSi 

dazaralebuls SeuZlia moiTxovos 

anazRaureba araqonebrivi zianisaT-

visac.

administraciulsamarTlebrivi 

meqanizmebi gamoiyeneba im SemTxveva-

Si, Tu samarTaldarRveva, kanonmde-

blobis Sesabamisad, ar iwvevs sisxlis 

samarTlis pasuxismgeblobas da misi 

aRkveTa SesaZlebelia administraciul 

samarTaldarRvevaTa kodeqsis normebis 

Sesabamisad. 

referaluri meqanizmi

samoqmedo instruqcia ojaxSi Zaladobis 

prevenciisa da ojaxSi Zaladobis msxver-

plTa dacvisa da reabilitaciisaTvis 

(SemdgomSi – erovnuli referaluri me-

qanizmi) ojaxSi ZaladobasTan brZolis 

sferoSi momuSave saqarTvelos saxel-

mwifo struqturebis, saerTaSoriso or-
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ganizaciebisa da adgilobrivi arasamTa-

vrobo seqtoris urTierTTanamSromlo-

bisa da urTierTSeTanxmebis dokumen-

tia. erovnuli referaluri meqanizmis 

mizania im RonisZiebaTa erTobliobis 

gansazRvra, romelnic mimarTuli iqneba 

ojaxSi Zaladobis aRkveTaze, prevencia-

sa da msxverplTa dacvasa da daxmare-

baze. 

referalur meqanizms, romelic oja-

xSi Zaladobis winaaRmdeg gasatarebel 

kompleqsur RonisZiebebs iTvaliswine-

bs, Semdegi ZiriTadi principebi udevs 

safuZvlad:

ojaxSi Zaladobis prevencia;• 
moZaladis winaaRmdeg efeqturi da • 
moqnili meqanizmebis swrafi reali-

zeba;

msxverplTa dacva;• 
adreuli intervencia;• 
msxverplTa xelSewyoba, axali cx-• 
ovrebis dawyebaSi daxmareba;

imis gaTvaliswinebiT, rom efeqturi 

samoqmedo strategia unda Seicavdes 

ojaxSi Zaladobis msxverplTaTvis ad-

vilad xelmisawvdom kompleqsur momsax-

urebas, mniSvnelovania koordinebuli 

saqmianobis principebis Camoyalibeba. 

es unda moicavdes rogorc am sferoSi 

politikis Seqmnasa da Sesabamisi saqmi-

anobis dagegmvas, ise arsebuli poli-

tikis koordinebul realizebas, rac, 

pirvel yovlisa, gulisxmobs saxelmwi-

fosa da arasamTavrobo seqtors Soris 

TanamSromlobasa da erTobliv moqmede-

bas. TanamSromloba da koordinebuli 

moqmedeba ki, Tavis mxriv, erovnuli 

referaluri meqanizmis efeqturi ganx-

orcielebis umniSvnelovanesi winapi-

robaa. 

daskvna

statiis mizani iyo mimoxilva ojaxSi 

Zaladobis winaaRmdeg arsebuli saer-

TaSorisosamarTlebrivi standartebis 

ganviTarebisa da saqarTvelos sakanonm-

deblo bazaSi Sesabamisi samarTlebrivi 

normebis SemoRebisa, romelTa Tanmdevi 

procesi gaxldaT ojaxSi Zaladobis msx-

verplTa dacvisa da daxmarebis uzrun-

velmyofeli institutebis amoqmedeba, 

rac saqarTvelos xelisuflebam efeq-

turad ganaxorciela saqarTvelos real-

obaSi, saerTaSoriso sazogadoebis mniS-

vnelovani mxardaWeriT. saqarTveloSi, 

Sesabamisad, institucionalizebulia is 

momsaxureba da institutebi, romlebic 

ojaxSi Zaladobis msxverplTa uflebeb-

is dacvisTvis saerTaSoriso standart-

ebis mixedviT aris gaTvaliswinebuli. 

amdenad, ojaxSi Zaladobis msxverpl-

TaTvis yvela is meqanizmi da momsaxure-

baa saqarTveloSi xelmisawvdomi, rac 

SesaZloa, maTi uflebebis efeqturad 

dacvisTvis iyos saWiro. 
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Any state based on the principles of Rule 
of Law is highly commited to protection of 
human rights. The fi eld of protection of human 
rights was historically considered to be falling 
under the sovereign competence of states. It 
was only in the second half of the XX century 
when the development of an international legal 
basis in the human rights law obliged states to 
recogize the respective legal norms, and their 
implementation in domestic legislation. The 
development of human rights fi eld turned out 
to be a lengthy and complicated process and 
a list of issues to be regulated – voluminess. 
In the process of development of human rights 
states became interested in the issues related 
to domestic violence at a quite later stage – in 
the second half of XX century. However, teh 
active work commenced in 1970-ies in this 
direction may singled out by indicating the 
adoption of the Convention on Elimination of 
All Forms of Discrimination against Women 
at the end of XX century and the decision 
by the Council of Europe in the beginning of 
XXI with which the Council of Europe started 
work on the draft text of the Convention on 
domestic violence. From today’s perspective 
it is important to analyze the pre-conditions 
and developments leading to the development 
of international law norms in this fi eld at the 
end of XX century and the beginning of XXI 
century. 

Domestic violence is a comlex pheno-
menon and one of the acute problems for the 
contemporary society. For a very long period 
of time domestic violence was considered to 
be a private matter of a family or a personal 
problem of a person. Therefore, states were not 
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assuming responsibility to recognize this issue 
as a social problem. The formulation of this 
trend was also facilitated by the fact that often 
victims of domestic violence are not willing to 
disclose what had occured to them due to being 
low-spirited and depressed, fear of aggression 
from the side of a perpetrator, or lack of trust 
towards law enforcement agencies. Societies 
in many cultures consider that existing within 
a family shall not be brought to surface and 
shall not be made known to others. This leads 
to having victims of domestic violence left with 
their own selves confronted with violence.

Causes of domestic violence are not 
uniform. According to scientifi c studies, do-
mestic violence takes place to have one 
member of a family exercise power and control 
over another member. However as a result of a 
resurch undertaken in Georgia, majority name 
unemployment, alcoholism, drag addiction and 
otehr social-economic problems as causes of 
domestic violence. The above listed factors 
only infl uence on the level of violence, and to 
a certain degree they may be considered as 
provoking elements. As for the causes, as this 
was already mentioned, the most important of 
them are power and control. The situation 
may not be considered as a result of the 
current economic instability, as domestic 
violence exists equally in developing, as 
well as economically developed countries. It 
shall not be considered as a result of poverty 
or alcoholism either, as these factors do 
only strengthen aggressive behaviour of 
a perpetrator. Therefore, they may not be 
considered as causes of violence. However, 
some individuals do mention use of alcohol or 
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drugs (abuse of alcohol and drugs) as justifying 
factors in relation with using violence. Alcohol 
pushes a perpetrator to explain violenve 
excercised by him/her with the fact of using 
alcohol. It is not doubted, that alcohol may 
infl uence on the severety of assult/violence, 
or a perpetrator may justify his/her action this 
way, but nobody commits violence “because” 
when drunk they loose control.

The contemporary international community 
recognize that domestic violence is not a 
problem of a family only or a domestic problem 
of a victim. Therefore, there is a widespread 
understanding that domestic violence must 
stop. Consequently, legal regulation of this 
problem has commenced. Different countries 
have adopted special legislation or amended 
the existing ones.

Respectively, defi nition of “domestic vio-
lence” was introduced in legislations of many 
countries. Domestic violence got recognized by 
states and legislations of a variety of countries, 
including Georgia, were further advanced in 
order to protect victim(s) of domestic violence 
and their dependants from further violence. 
State undertook a responsibility before society 
to fi ght domestic violence and work on its 
prevention. 

DOMESTIC VIOLENCE THEORIES

It would not be of no interest to have a 
cursory overview of the evolution of theories 
of violence. 

In 1970-ies the Battered Women’s 
Movement started in the United States of 
America. The theory on why husbands batter 
their wives was based on psychopatology. 
According to this theory, men physically 
absuing their women were mentally disordered 
and their treatment was possible through 
medication and psychiatric treatment. This 
approach may not be considered to be correct, 
as pepetrators use violence against wives, 
partners or other members of their familise, 
whereas mentally disordered persons are 
violent towards anybody. 

The studies also characterised battered 
women as mentally disordered, however the 
resuts of the initail studies were distorted, as 

the studies only examined women in mental 
hospitals. Perpetrators having excercised 
violence on them, who, in contrast to their wives 
seemed calm and credible, were asked about 
the cause of their partners’ condition. With this 
the perpetrators were given an opportunity to 
minimize or to altogether deny their partners’ 
account of physical abuse. In reality, however, 
battered women were not mentally disordered 
and many of those who were institutionalised 
were misdiagnosed because of a failure to 
recognize or understand the physical and 
psychological effects of domestic violence.1 

Later on a new theory on violence was 
formed. This theory is known as a “learned 
behaviour” violence theory. The theory is 
based on the idea that men batter their wives 
because they had learned this violence in their 
childhood in their families. According to the 
same theory, women sought out for abusive 
men, as they saw how their father had been 
beating their mother.

Theories, according to which violence is a 
result of a loss of control, are closely related to 
te theory of “learned behaviour”. For example, 
many considered that perpetrators are violent 
when they drink, as alcohol causes them 
to lose control. Others claimed that men’s 
violence was a result of an inability to control 
their anger and frustration. 

The “theory of loss of control” is cont-
radicted by batterers’ behaviour. A perpetrator 
uses violence with cautios and targets a 
defi ned circle of persons at certain times and 
places. For instance, perpetrators “choose not 
to hit their bosses or police offi cers, no matter 
how angry or “out of control” they are”.2 

Perpetrators act according to their own 
“internal rules and regulations about abusive 
behaviours.” They often beat partners in 
private, or do everything in order not to leave 
visible evidence of the abuse. Perpetrators 
choose their tactics with cautios as well – 
some distroy property, others threaten, and 
some threaten children. With these decisions 
“perpetrators are making choises as to what 
they will or will not do to the victim, even when 
teht are claiming they “lost it” or were “out of 
control”. This decision making indicates that 
they are actually in control of their abuseve 
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behaviours.3 
Theory with the name “Learned helple-

ssness” became very popular. American 
psychologist Lenore Walker studied the 
beha viour of women, who prefered to stay 
with violent husbands. Walker hypothesized 
that women stay in abusive relashionships 
because that constant abuse strips them of 
the will to leave. Apart from this, the theory 
of “learned helplessness” was based on 
perceived characteristics ostensibly shared by 
battered women, such as low self esteem, a 
tendency to withdraw, or perceptions of loss of 
control. However, the supporters of this theory 
had not taken into account the fact that these 
“characteristics” might be, in fact, the physical 
and psychological effects of the abuse.

The theory of “Learned helplessness” was 
accompanied by emergence of psychopatology. 
Theorists argued that women stayed in violent 
relationships because they suffered from a 
personality disorder that caused them to seek 
out abusive relationships as a means of self-
punishment. Many also shared the view that 
women were alcohol addicts together their 
husbands and their treatment was possible 
through alcohol addiction programmes. 

The “cicle of violence” is another 
theory, which gained increased popularity in 
the United States. This theory was based on 
the understanding that men did not express 
their anger and frustration as they had not 
been taught not to disclose their feelings. The 
man’s tension gets built until he exploades 
and becames violent. The tension would 
have been released, and the couple enjoyed 
a “honeymoon” period, during which the 
husband was apologetic and remorseful. 
However, this theory did not correspond 
women’s experiences. Many women never 
experienced a “honeymoon” period. Others 
stated that there was no gradual build-up of 
tension. On the contrary, beatings were not at 
all possible to predict, these episodes were 
almost random. This theory could not explain 
either as to why men directed their explosions 
of rage only against their closest partners. It 
is explained, that the concept of a cycle of 
violence is static and not dynamic and the 
“honeymoon” concept belies the experience of 

women who indicate that even the process of 
“making-up” or reconstructin ghte relationsip 
is carried out against the background of a 
personal history of violence and coercion and 
in the contect of few viable alternatives to the 
violence relationship.4 

This theory is often paired with the model 
of “family/relationship confl ict”. According 
to this model, “both, a women and a man, 
are to blame in violence resulting from the 
marital relations.” According to this model, 
either the relationship is characterised by 
mutual violence or “often, a wife provokes (a 
violence of a husband) her husband by an 
endless quarrel prompting a violent reaction of 
a husband.” A woman’s behaviour contributes 
to the built-up of a tension in the man until he 
explodes and reveals anger. This is followed 
by a “honeymoon” period. 

Theories based on “mutual” violence do 
not consider the fact that men and women 
use violence in close relations differently. At 
the same time, any theory, according to which 
violence is a reaction provoked by another 
party, is nothing else but yet another form of 
blaming a victim. Apart from this, this model 
can not explain the instances when a husband 
exploades over trivialissues or starts beating 
his wife while she is asleep.5 

The fact that is omitted from all the theories 
is recognition of abusers’ intent to gain control 
over their partners’ actions, thoughts and 
feelings. The current understanding of abuse, 
represented by the “Power and Control Wheel” 
was formed as a result of many discussions 
with battered women and abusers through the 
Domestic Abuse Intervention Project (DAIP) 
in Duluth. “The Power and Control Wheel” 
describes the different tactics used by an 
abuser to retain control and power over the 
partner. 

DYNAMICS OF A DOMESTIC VIOLENCE, 
CHARACTERISTICS AND FACTORS 

The discussion of a dynamics of domestic 
violence is very important when realising 
a phenomenon of domestic violence. The 
violence itself, as a phenomenon, is a general 
concept, and encompasses a wide list of 
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actions, starting from one-off act of violence, 
ending with acts of mass forms of violence. As 
for domestic violence, it has its own criteria and 
characteristics, according to which domestic 
violence is identifi ed. 

Four main characterstics of domestic 
violence 

Domestic violence is not a one-off action 1. 
– this is a process, composed of repeating 
cycles of violence and based on the 
relations of a perpertrator and a victim;
Domestic violence is prolonged in time 2. 
and has a trend of growth;
Subjects of violence, as a rule, depend 3. 
on each other, therefore in a mojority of 
cases a family hides this fact;
Reactions of a society and law enforcement 4. 
agencies is often inadequate.
Apart from this, there are certain factors, 

determining domestic violence. 
Cultural factors include the cultural 

approach which determins roles of a man and 
a woman, so that a man must always rule 
over a woman, the roles are pre-determined 
in the relations, amd violence is a widespread 
and tolerated method by a society of problem 
solving. 

Economic factors play no less important 
role in domestic violence. Financial 
dependence of a woman on a man, limitation 
of an access to fi nances, less perspectives of 
employment and education belong to the list 
of reasons due to which a victim becomes 
dependent on a perpetrator. 

Legal factors also play no less dangerous 
role. A status of a woman as provided by 
customary law, low legal awareness, etc. are 
the factors to list here. 

Political factors, such as not a serious 
approach to the problems related to domestic 
violence, theview that a family is a “private” 
fi eld outside the state control, must also be 
taken into account. 

DOMESTIC VIOLENCE CYCLE OF ABUSE

There are several (Walker, Landenberg, 
Duluth and other) models for the explanation of 
the development and dynamics of the domestic 
violence relationships. The most widespread 

among them is the model of Lenore Walker – 
the violence cycle. Lenore Walker presented 
the model of a Cycle of abuse, which consists 
of three basic phases:

I phase of the cycle – Tension Building 
Phase – is characterised with the escalation 
of tension between persons, verbal abuse and 
minor physical outbursts. A victim tries to calm 
down a perpetrator, in order to avoid serious 
confl ict. The phase I may last for months and 
even years until tension reaches pick and a 
serious incident takes place. 

II phase – a Violent Episode – may last for 
2 to 24 hours. During this phase a victim may 
already have no infl uence over the situation 
apart from protecting ownself and children 
from being harmed. Many victims stop the 
relations with a perpetrator already after the 
phase I of violence, however suffers a serious 
mental trauma, which may accompany a victim 
for the entire life. However, majority of victims 
hide this fact.

A victim often pardons a perpetrator an 
abuse. This is the III phase of the cycle, when 
a perpetrator asks for and get pardoning. A 
perpetrator becomes ideal in a moment, this 
phase is often called “honeymoon phase”. 
This is exactly where a risk of this reconciliation 
lies. In the reconciliation process an illussion 
emerges for a victim that probably everyhing 
may change to better – a perpetrator insists 
on this and tries to make a victim even believe 
in this. However, as the time passes, the 
tension in the relations inreases, the violence 
cycle repeats. Violence gets forse with each 
cycle of violence, and the reconciliation period 
gets shorter. With the time passage this 
reconciliation period dissapears altogether. 

The so called victimisation process of a 
victim shall be considered in close connection 
with the third phase of the violence cycle. Cycle 
of abuse victimisation shall be considered as 
a method of manipulation. Following several 
repetitions of a violence cycle a victim tries 
without increasingly any result to change the 
situation, fi nd a way out and more the cycle of 
abuse repeats more a victim is obsessed with 
the feeling of misery and becomes passive 
with the passage of time.
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A perpetrator often uses such methods 
for the exercise of full control over a victim 
as isolation, abuse, confl icting demands, 
threatening and demonstration of force, 
periodic pardoning, refusal of facts, etc.

At the end a victim gets so much used 
to the situation that violence becomes an 
usual life-style, a victim looses a feeling of 
“self” and this is considered as a fi nal stage 
of victimisation process. however, even in the 
diffi cult situation as well, with the support of 
a specialist, a victim may regain the strength 
and own possibilities. A victim may again re-
start normal life.

One of the mostly arguable issue is 
why does a victim stay with a perpetrator. It 
shall be underlined that violence is always 
accompanied with abuse. According to 
studies, a victims of violence, as a rule leaves a 
perpetrator 6-8 times. The reasons for coming 
back are various. Among them:

Ecnomic dependence: a fear of a victim 
that in case of an attempt to leave, she and her 
children will be under strong physical threat; 
fear that they will be cought and will face 
even harsher violence; survival – fear that a 
partner will fi nd and kill a victim, if she tries to 
leave him (this often is based on real threat); 
fear that children will have emotional damage; 
fear that guardinship over children will be lost, 
this is often based on statements of a partner; 
non-existance of alternative living space; 
non-existance of work experience; social 
isolation, caused by a lack of support of family 
and friends; non-existance of support from 
family, friends, police; fear of serious changes 
in life; “acceptable violence”. The escalation 
of violence needs time. Constant violence 
deprives a victim a possibility to realise that 
she has to live in a violent environemnt; 
connection with own home and subjects; 
pressure from family: mother was always 
sayin: “I was telling you, that this would not 
have improved” or “you made the choice 
and now you have to bear with it”; time, that 
is needed to plan and bet ready to leave a 
perpetrator. 

Emotional factors: fear of lonness – a 
victim is scared that alone will not be able to 
deal with family and children; Being sorry 

– a victim is sorry for a perpetrator; wish 
to help – a victim thinks: if she stays with a 
perpetrator, she will be able to improve him; 
love – when a perpetrator does not use 
violence, a perpetrator is very sweet; love, 
especially during the “honey moon” period; a 
woman remembers, how was a partner during 
that period; a sense of guilt – a victim and 
a perpertrator believe, that only victim is to 
blame in everything; groundless optimism, 
that a perpetrator will change; false hope – 
“a perpetrator started behaving in accordance 
with the request of a victim”, doubting own 
independence and non-existance of emotional 
support; overburning – a victim is very tired 
and powerless, can not leave a perpetrator. 
Personal consideration:necessity of a 
parent – children need parents; “it is better 
to have a crazy father than to have no father 
at all”; Religious and family pressure – a 
family must be retained by using any means; 
obligation “I swore to be with him all the life”; 
belief – a hope to live happily in dreams; 
identifi cation – a woman grows up with the 
understanding that a society will receive her as 
a full member only with her partner, even if that 
partner is violent; belief that violence is a form 
of relations of spouses (as a rule, such women 
were victims of violence in childhood).

MECHANISMS OF FIGHTING AGAINST 
DOMESTIC VIOLENCE 

International instruments
Domestic violence causes abuse of 

human rights. International human rights 
documents, Universal Declaration of Human 
Rights (1948), 1979 Convention on the 
Elimination of All Forms of Discrimination 
against Women (CEDAW), 1989 Convention 
on the Rights of Child (CRC) do provide for the 
principles of each individual’s universal rights 
and freedoms.

Two conventions must be underlined 
specifi caly – CEDAW and CRC, as they are 
guided by wide concepts of human rights 
encompassing as civil and political rights, 
as well as economic, health and education 
related major issues, having infl uence on the 
quality of daily lives of women and children. 
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The above mentioned documents reco-
gnize that any bad habit, no matter how well 
rooted in any culture, shall be eliminated, 
countries must fi gth violence, investigate 
crimes and punish perpetrators according to 
law. 

Brief overview of the Georgian 
legislation: 

defi nition of domestic violence; • 
a victim and a perpetrator;• 
a notion of a family member;• 
forms of violence (physical, psychological • 
economic, sexual and coercion)
protective and restrictive•  orders
“Domestic violence means violation of 

constitutional rights of a member of a family by 
another member by pshysical, psychological, 
economic, sexual violence or coercion”. It 
is also mentioned there that with this the 
Georgian legislation defi ned domestic violence 
fi rst time, therefore creating legal basis for 
issuing protective and restrictive orders.

Constitutional rights and freedoms 
contemplate all the rights guaranteed by 
the Constitution of Georgia. in particular, 
equality before law; right to life; right to 
free development; inviolability of honor 
and inviolability of hoonur and dignity; not 
allowing torture, inhuman, cruel or degrading 
treatment; not allowing deprivation of liberty or 
other limitation of personal freedom; freedom 
of expression, though, conscious, religion and 
belief; right to property and inheritance; right 
to education and others. 

The aims of the Law on “Elimination 
of Domestic Violence, Protection of and 
Assistance to Victims of Domestic Vio-
lence” are as follows:

to establish legal guarantees for protection a) 
of rights and freedoms, physical and 
psychological inviolability, protection of 
family values of family members; 
to establish effi cient legal mechanisms for b) 
identifi cation, elimination and prevention 
of domestic violence;
to ensure access to justice for victims of c) 
domestic violence; 
to establish the basis for protection of, d) 
assistance to and rehabilitation of do-
mestic violence victims;

to ensure cooperation between different e) 
institutions to avoid domestic violence 
and fi ght against it. 

FORMS OF VIOLENCE

The Law of Georgia introduced fi ve forms 
of violence. The Law defi nes each of them: 

Physical violence: battery, torture, da-
mage to health, illegal deprivation of liberty or 
other act causing physical pain or suffering; 
failure to meet requirement concerning a 
victim’s health, that may harm health of a 
family member, or lead to his/her death;

Psychological violence: insult, blackmail, 
degrading treatment, threatening or other act 
against honour and dignity of a person; 

Economic violence: act restricting food, 
accommodation and other conditions for 
normal development, the exercse of the rights 
to property and labour, as well as the right to 
enjoy co-owned property and dispose own 
share.

Sexual violence: sexual intercourse 
through violence, threat of violence or abusing 
the vulnerabuluty of a victim, as well as sexual 
intercourse or other act of sexual nature or 
obsece atc with a minor;

Coercion: physical or psychological coe-
rcion to make a person perform or not perform 
an act the performance or non-performance of 
which is a right of that person, or making a 
person to be subjected to certain infl uences 
against own will.

A VICTIM AND A PERPETRATOR

According to the Law of Georgia, a victim 
is a family member, who had suffered physical, 
psychological, sexual violence or coercion.

A perpetratoris a family member, using 
physical, psychological, economic, sexual 
violence or coersion.

As for the notion of a family member, 
only for the purposes of this Law, this concept 
is broadened. The family members are: a 
mother, a father, a grandfather a grandmother, 
a spouse, a child (a step-child), adopted child, 
recepient family (recepient mother, recepient 
father), a grandchild, a sister, a brother, 
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parents of a spouse, a son-in-law, a dauther-
in-law, as well as former spouse, persons in 
not registered marriage, a guardian. 

LEGAL PROTECTION MECHANISMS

Legislation of different countries, including 
the Georgian legislation, uses protective 
and restrictive orders as a means of quick 
reaction by a respectively authorised body 
or offi cial over the fact of domestic violence 
for the protection of victims and limitation of 
certain actions of a perpetrator, as a temporary 
measure. 

Protective order is an act issued by 
the fi rst instance court (judge) within the 
administrative proceedings, which, in case 
of domestic violence, determines temporary 
protection measures of a victim. These 
measures are not used in cases when criminal 
prosecution had been commenced against a 
person and imprisonment is selected as a pre-
trial deterrance measure. 

Restrictive order is an act issued by the 
authorised police offi cer determining temporary 
measures of protection of victims of domestic 
violence, which within 24 hours is submitted to 
court for approval.

Temporary measures of protection of 
victims include: 

Measures of protection of a victim, a • 
dependent person from a perpetrator;
Issues related to taking away a victim, • 
and a person depending on a victim and 
placing them in a shelter;
Forbidding the right of unilateral use of • 
shared property to a perpetrator;
The issues related to separation of a • 
perpetrator from a child, regulation of a 
meeting of a perpetrator with a child and 
their relations;
Approaching a victim, his/her work place • 
and other places where he/she is, by a 
perpetrator;
Other issues necessary for the security of • 
a victim. 
The difference between protective and 

restrictive orders is as follows: restrictive 
order is issued by police offi cer directly when 

reacting over the fact (when a Police is called 
during the concrete fact of violence). Police 
offi cer issues a restrictive order, which is 
submitted to court for approval during 24 
hours. The Court considers the relevance of 
issuing the order within 24 hours after it is 
submitted to the Court. The Court makes a 
decision about its approval and refusal.

As for protective order, the Court, within 
10 days of the application of the authorised 
person, considers and makes a decision about 
the issuance, annulment, prolongation of the 
duration or refusal to issue a protective order. 

If parties get reconciled, the annulment of 
protective order is possible with the relevant 
decision of the Court, based on the joint 
application to the Court, except for the cases 
when the threat to another family member 
exists.

According to the Law, a victim, as well as 
his/her family member or a person, with the 
aggreement of a victim, who provides medical, 
legal, psychological support to a victim, are 
authorised to request the annullment of 
protective order.

A shelter means a temporary living space 
or temporary residence of victims of domestic 
violence, which provides psycho-social 
rehabilitation, legal and medical assistance 
and protection to victims. There are two state 
shelter in Georgia today, functioning alongside 
the shelters operated by non-governemental 
organizations. 

In 2010 the Government of Georgia, 
with a considerable support of the UN 
WOMEN, funded by the Swedish International 
Development Agency (SIDA), opened two 
shelters for domestic violence vicitms, which 
shall be funded from the State Budget of 
Georgia and along with the shelter services the 
Government of Georgia will also provide victims 
of domestic violence with all the other support 
and assistance required, including the legal, 
psychological and other support, rehabilitation 
and reintegration activities. The shelters and 
crisis centers for victims of domestic violence 
run by non-governmental organizations, 
supported by international organizations, will 
continue functioning and provide the support 
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to victims of domestic violence along with 
the structured programmes and assistance 
provided by the Governemnt of Georgia to this 
vulnerable group of population. 

It must be mentioned that cases of 
domestic violence are not regulated only by the 
special Law (“Law on Elimination of Domestic 
Violence, Protection of and Assistance to 
Victims of Domestic Violence”); in order 
to reveal and eliminate domestic violence, 
criminal law, civil law and administrative law 
mechanisms are also used. In particular: 

Criminal Law mechanisms are used in 
cases which include such signs of a crime 
as: intentional heavy damage to health; rape, 
illegal deprivation of liberty, beating or other 
violence, which caused serious damage of 
health or essential downgrading of capacity to 
work or its deprivation or something alike.

Civil Law Mechanisms are used to 
compensate the damaged caused as a result 
of domestic violence in line with the rules 
established by civil law legislation. In particular, 
according to the Article 992 of the Civil Code, 
a person, who damages other person with the 
illegal action, would that be pre-meditated or an 
action of negligene, is obliged to compensate 
the damage suffered. Also, in case of a non-
pecuniar damage in line with the Article 413 of 
the Civil Code: 
1. Monetary compensation for non-mate-

rial damage may be claimed only in 
the instances strictly defi ned under a 
law in the form of a rasonable and fair 
compensation.

2. In the cases of bodily or health injuries a 
victim may claim compensation fo non-
material damage as well. 
Administrative law mechanisms are 

used in cases when a violation of law, in 
accordance with law, does not result into 
criminal accountability and its deterrance 
is possible in accordance with the Code of 
Administrative Violations. 

REFERRAL MECHANISM 

The Instruction for the Prevention of 
Do mestic Violence and Protection and 
Reha  bilitation of Victims of Domestic Vio-

lence (hereinafter – the National Referral 
Mechanism) is a document of cooperation and 
aggreement between state bodies, international 
organizations and non-governmental organi-
zations working in Georgia in teh fi eld of fi ght 
against domestic violence. The goal of the 
National Referral Mechanism is to establish 
the entirety of the measures directed at the 
elimination of domestic violence, its prevention 
and protection and assistace of victims. 

The National Referral Mechanism, which 
envisaged complex measures to be carried 
out against domestic violence, is based on the 
following main principles: 

prevention of domestic violence;• 
quick realisation of effi cient and fl exible • 
measures against a perpetrator;
protection of victims;• 
early intervention;• 
support to victims in starting up new life.• 
As the effective action strategy shall 

encompass the complex services easily 
accessible to victims of domestic violence, the 
establishment of coordinated work is important. 
This shall include as the establishment of policy 
and the planning of the respective activities in 
this fi eld, as well as the coordinated realisation 
of the existing policy. This fi rst of all means 
the cooperation between the state and non-
governmental sectors and their joint work. 
The cooperation and the coordinated action 
on its turn are the essential prerequisites for 
the effi cient implementation of the National 
Referral Mechanism.

CONCLUSION

The Article aimed at reviewing the de-
ve lopment of anti-domestic violence inter-
national law standards and considering the 
introduction of the respective legal provisions 
in the Georgian legislation, which are by 
now accompanied with the respective victim 
protection and assistance institutions that the 
Government of Georgia has solidly introduced 
with a generous support of the international 
community. The services and institutions are 
introduced in Georgia for making sure that the 
human rights of victims of domestic violence, 
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as provided for by the respective international 
standards, are recognized, respected and 
the respective mechanisms are provided to 

effectively and effi ciently provide any required 
service victims of domestic violence may 
need. 
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4 Dobash, Emerson R. and Dobash, Russle P. (1992) Women, Violence and Social 
Change, pp. 222-23, 225, 229-32. 

5 Paymar, Michael (1994) Building a Coordinated Community Response to Domestic 
Violence: An Overview of the Problem pp. 3-4. 
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Sesavali

ojaxSi Zaladoba aris movlena, ro-

melic msoflios yvela regionSi, yvela 

kontinentsa da qveyanaSia gavrcelebu-

li. didi xnis ganmavlobaSi es danaSauli 

bunebriv movlenad iTvleboda, romlis 

msxverpli, ZiriTadad, qalebi da bavSve-

bi iyvnen. Zaladoba ojaxSi ojaxis Sida 

`samzareulod~ iyo miCneuli, romlis 

saaSkaraoze gamotana ar SeiZleboda 

da aravis hqonda masSi Carevis ufleba. 

mraval sazogadoebaSi amgvari midgoma 

dResac SenarCunebulia. iyo mosazrebe-

bic, rom es problema mxolod ekonomi-

kurad da socialurad mZime mdgomare-

obaSi myofi sazogadoebis problemaa. 

Tumca male cxadi gaxda, rom Zaladoba 

ojaxSi yvelanair sazogadoebaSi gvx-

vdeba da meoce saukunis meore naxevarSi 

ukve aqtiurad daiwyes saxelmwifoebma 

mis winaaRmdeg brZola. mravalma qvey-

anam am brZolaSi warmatebasac miaRwia, 

magram, samwuxarod, ojaxSi Zaladobis 

bolomde aRmofxvra praqtikulad ver-

sad moxerxda. Tumca mis winaaRmdeg br-

Zola ar darCa qveynebis Sida saqmed da 

am brZolaSi CaerTo saerTaSoriso sa-

zogadoebac, ramac ufro naTeli gaxada 

problemis aqtualoba. 

winamdebare statiaSi Cven ganvixi-

lavT saerTaSorisosamarTlebriv aq-

tebs, romlebic SemuSavda ojaxSi Zala-

dobis winaaRmdeg sabrZolvelad, Semdeg 

mimovixilavT amerikis SeerTebuli 

Sta tebisa (SemdgomSi – aSS) da didi 

rusudan koxoZe, mariam maisuraZe, ekaterine meSveliani, 
mariam jajaniZe, nino jomarjiZe, 

ojaxSi Zaladobis adgili da statusi sxvadasxva 
saxelmwifo sistemaSi da masTan brZolis saSualebebi

britaneTis magaliTs imis gasarkvevad, 

Tu rogor ebrZvian es qveynebi ojaxSi 

Zaladobas, bolos ki yuradRebas gavamax-

vilebT saqarTveloSi ojaxSi Zaladobis 

samarTlebriv regulirebasa da masTan 

brZolis meTodebze. 

1. saerTaSorisosamarTlebrivi 
aqtebi ojaxSi Zaladobis Sesaxeb 

ojaxSi Zaladobis, rogorc adami-

anis uflebebis darRvevis, aRiarebas, 

saerTaSoriso samarTlis mixedviT, sa-

k maod xangrZlivi dro dasWirda. Ta-

vdapirvelad ojaxSi Zaladobis mimarT 

saerTaSoriso sazogadoebis interesi 

sakmaod dabali iyo da igi naklebad Tu 

ganixileboda adamianis uflebis uxeS 

darRvevad. 

aseT midgomasTan dakavSirebiT in-

teramerikulma sasamarTlom erT-erT 

saqmeSi ganacxada: `ukanono qmedebam, 

romelic arRvevs adamianis uflebebs 

da romelic pirdapir ar miewereba 

saxelmwifos (magaliTad, Tu aseTi qmede-

ba Cadenilia kerZo piris mier an pasux-

ismgebeli piris gamokveTa ver moxda), 

SeiZleba gamoiwvios saxelmwifos saer-

TaSoriso pasuxismgebloba. Tumca pas-

uxismgeblobas iwvevs ara TviTon qmede-

ba, aramed saxelmwifos arasaTanado 

mcdeloba, Tavidan aecilebina darRveva 

an moexdina masze Sesabamisi reagireba 

ise, rogorc amas iTxovs konvencia.~1

dResdReobiT, saerTaSorisosamar-

Tlebriv dokumentebSi konkretulad da 
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r.koxoZe, m. maisuraZe, e. meSveliani, m. jajaniZe, n. jomarjiZe, ojaxSi Zaladobis adgili da statusi ...

garkveviT aris miTiTebuli, rom, saerTa-

Soriso samarTlis mixedviT, saxelmwi-

foebi valdebulni arian, aRkveTon 

ojaxSi Zaladoba da dasajon Sesabamisi 

pirebi. 

upirvelesad, unda aRvniSnoT gaer-

Tianebuli erebis organizaciis wesdeba 

da sami umniSvnelovanesi dokumenti 

adamianis uflebebis dacvis kuTxiT: 

1948 wlis adamianis uflebaTa sayov-

elTao deklaracia, 1966 wlis saerTaSo-

riso paqtebi samoqalaqo da politikur 

uflebebsa da ekonomikur, socialur 

da kulturul uflebebze. marTalia, es 

dokumentebi ar Seicaven pirdapir mi-

TiTebas ojaxSi Zaladobaze, Tumca isini 

saxelmwifoebs akisreben valdebule-

bas, daicvan adamianis is fundamenturi 

uflebebi, romlebic irRveva ojaxSi 

Zaladobis SemTxvevebSi. aseT ufle-

bebs miekuTvneba: sicocxlis ufleba, 

fizikuri da moraluri xelSeuxeblo-

bis ufleba, kanonis winaSe Tanasworobis 

ufleba da diskriminaciisgan dacvis 

ufleba.

1979 wlis konvencia `qalTa dis-

kriminaciis yvela formis aRmofxvris 

Sesaxeb~ (CEDAW) qalTa uflebebis mar-

egulirebeli umniSvnelovanesi saerTa-

Soriso dokumentia. aRniSnuli konven-

cia pirveli saerTaSorisosamarTleb-

rivi instrumentia, romelmac daadgina 

rogorc sajaro, ise kerZo sferoSi (maT 

Soris, ojaxSi) momxdari adamianis ufle-

bebis darRvevis gamo saxelmwifoTa pas-

uxismgebloba.2

ojaxSi Zaladobas didi yuradReba 

eTmoba gaerTianebuli erebis organiza-

ciis qalTa diskriminaciis aRmofxvris 

komitetis mier SemuSavebul zogad re-

komendaciebSi. am komitetma `qalTa dis-

kriminaciis yvela formis aRmofxvris 

Sesaxeb~ konvenciis ganmartebis mizniT 

rekomendaciebSi aRniSna, rom konven-

ciis debulebebi monawile saxelmwi-

foebs avaldebulebs, daicvan qalebi 

yvela formis Zaladobisagan, romel-

ic aRmocendeba ojaxSi, samuSao adgi-

las an socialuri cxovrebis nebismier 

sferoSi.3 gansakuTrebuli yuradReba 

unda gamaxvildes ojaxSi Zaladobaze, 

rogorc qalis mimarT Zaladobis yvelaze 

farul da saSiS formaze, radgan amgvari 

Zaladoba yvela tipis sazogadoebis 

problemaa da saxelmwifo valdebulia, 

daicvas yvela adamiani ojaxSi momxdari 

Zaladobisgan.4

gaeros msoflio konferenciis `an-

gariSi: Tanasworoba, ganviTareba da 

mSvidoba~ pirveli oficialuri doku-

mentia, sadac ojaxSi Zaladoba garkveviT 

aris moxseniebuli. aRniSnul dokument-

Si naTqvamia: 

kanonmdebloba unda iqnes SemuSa-

vebuli da ganxorcielebuli, raTa 

Tavidan iqnes acilebuli ojaxSi Za-

ladoba da seqsualuri saxis Zaladoba 

qalTa winaaRmdeg. yvela saWiro zoma, 

maT Soris samarTlebrivi, unda ga-

tardes, raTa ojaxSi Zaladobis msxver-

pls hqondes samarTliani dacvis saSu-

aleba yvela sisxlissamarTlebrivi pro-

ceduris dros.5 

1985 wels qalTa mesame msoflio kon-

ferenciaze, keniaSi, ojaxSi Zaladobis 

sakiTxs sakmaod didi mniSvneloba 

mieniWa. konferenciis saboloo angar-

iSSi gaJRerda saxelmwifoebis mimarT 

Semdegi saxis mowodeba: 

maT unda miiRon efeqturi zomebi, 

maT Soris sazogadoebrivi resursis mo-

bilizaciis kuTxiT, raTa moxdes qal-

Ta winaaRmdeg mimarTuli yvela saxis 

Zaladobis, maT Soris ojaxSi Zaladobis, 

identificireba, Tavidan acileba da 

aRmofxvra, aseve, ojaxSi Zaladobis 

msxverplTaTvis moxdes TavSesafris, 

mxardaWeris servisebis xelmisawvdomo-

bis uzrunvelyofa.6

ojaxSi ZaladobasTan dakavSirebiT 

aseve unda aRiniSnos pekinis samoqmedo 

platforma (1995 w.), romelic qalis mima-

rT Zaladobis or ZiriTad formas gamoy-

ofs: a) Zaladobas, romelic Tavs iCens 

ojaxSi; b) Zaladobas sazogadoebriv cx-

ovrebaSi, samuSao adgilze Zaladobis, 

qalebiT vaWrobis (trefikingis) da iZ-

ulebiTi prostituciis CaTvliT. aR-

niSnuli platforma saxelmwifoebs 

sTa vazobs, miiRon da aamoqmedon oj-

ax Si Zaladobis Sesaxeb kanonmdeb lo-

ba, romelic aseve qalis winaaRmdeg Za-
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ladobis aRkveTas exeba.7 zemoaRniSnu-

lis garda, ojaxSi ZaladobasTan dakav-

SirebiT gaeros konferenciaze mTeli 

rigi dokumentebisa iqna miRebuli.8

1994 wlis interamerikuli konvencia 

qalTa mimarT Zaladobis aRmofxvris 

Sesaxeb aris pirveli regionaluri 

xelSekruleba, romelic mTavrobebs av-

aldebulebs, Tavidan aicilon darRveve-

bis sxvadasxva forma da uzrunvelyofs 

axal meqanizmebs qalebis uflebaTa dar-

Rvevebis faqtebis prevenciisa da aR-

mofxvris mizniT. masSi ojaxSi Zaladoba 

ganxilulia rogorc: `ojaxSi momxdari 

an partnioris mxridan ganxorcielebu-

li `fizikuri, seqsualuri an fsiqolo-

giuri Zaladoba, ganurCevlad imisa, cx-

ovrobs Tu ara qali moZaladesTan.~9

evropis sabWos konvencia `qalebis 

mimarT da ojaxSi Zaladobis akrZalvis 

Sesaxeb~ gamoyofs qalebze Zaladobas 

ojaxSi Zaladobisgan. am konvenciis 

Tanaxmad, ojaxSi Zaladobis yvela for-

ma, Cadenili fizikuri Tu iuridiuli 

piris mier, unda aRikveTos. konvencia 

saxelmwifoebs akisrebs garkveul val-

debulebebs, kerZod, maT unda waaxali-

son sazogadoeba, gansakuTrebiT mam-

robiTi sqesis warmomadgenlebi, xeli 

Seuwyon ojaxSi Zaladobis aRmofxvras. 

ojaxSi Zaladobis winaaRmdeg brZolaSi 

aqtiurad unda iyvnen CarTulni region-

aluri da adgilobrivi xelisuflebebi. 

saxelmwifoebma unda uzrunvelyon spe-

cialuri saganmanaTleblo samuSaoebisa 

da treningebis Catareba, romlebic xels 

Seuwyoben ojaxSi Zaladobis gamomwvevi 

mizezebis, stereotipebisa da tradicie-

bis ngrevas; Seqmnan specialuri dawese-

bulebebi ojaxSi Zaladobis msxverplTa 

dasaxmareblad.

evropis sabWos ministrTa komitet-

ma Tavis rekomendaciaSi ganacxada, 

rom saxelmwifoebma unda ganaviTaron 

da gaaumjobeson erovnuli politika 

Zaladobis winaaRmdeg, aseve uzrun-

velyon msxverplTa Sesabamisi mxardaW-

era, daxmareba da dacva; sazogadoebis 

samarTlebrivi cnobierebis amaRleba, 

Sesabamisi sakanonmdeblo bazis Seqmna 

da profesiuli kadrebis momzadeba (maT-

Tvis saWiro treningebis Catareba).10

yovelive zemoaRniSnulidan gamom-

dinare, naTelia, rom ojaxSi Zaladoba 

sakmaod aqtualuri Tema da proble-

maa saerTaSoriso doneze. msoflios 

bevrma saxelmwifom daiwyo brZola am 

problemis winaaRmdeg da swored aman 

ganapiroba miReba mTeli rigi saer-

TaSoriso dokumentebisa, romlebic 

saxelmwifoebs avaldebulebs, aRkveTon 

ojaxSi Zaladoba da am kuTxiT gaataron 

Sesabamisi RonisZiebebi. 

2. amerikis SeerTebuli Statebis 
midgoma ojaxSi Zaladobis mimarT

aSS-is monacemebiT, am qveyanaSi 

15-idan 45 wlamde asakis qalbatoneb-

is dazianebis mizezi yvelaze xSirad 

aris ojaxSi Zaladoba, avariebTan, 

gaupatiurebasa da sxva danaSaulebTan 

SedarebiT.11 yovel wels daaxloebiT 4 

milioni amerikis moqalaqe xdeba ojax-

Si Zaladobis msxverpli.12 qalebis cema 

xdeba yovel 15 wamSi erTxel.13 feder-

aluri biuros monacemebiT ki yovel dRe 

ojaxSi Zaladobas 4 qalis sicocxles 

ewireba.14 iseve rogorc sxva qveynebSi, 

ojaxSi Zaladoba aSS-Sic yvelaze metad 

gavrcelebuli, magram yvelaze naklebad 

gamJRavnebadi danaSaulia.

2.1. ojaxSi Zaladobis 

samarTlebrivi regulireba 

aSS-Si aRiarebulia, rom ojaxSi Za-

ladobas gavlena aqvs samarTlis TiTqmis 

yvela dargze: sisxlis samarTalze, val-

debulebiT samarTalze, samoqalaqo sa-

marTalze, Sromis samarTalze, adamianis 

uflebaTa samarTalsa da, pirvel rigSi, 

saojaxo samarTalze.15

aSS-is kongresma 1994 wels pirvelad 

miiRo qalTa mimarT Zaladobis aRkveTis 

aqti, romlis meSveobiT xdeboda msxver-

pli qalebisTvis samarTlebrivi, saga-

nmanaTleblo da sxva programebis Se mu-

Saveba. amis Semdeg masSi mravali cvli-

leba iqna Setanili ojaxSi Zaladobis 

winaaRmdeg brZolis gasaZliereblad 

da dasaxvewad. am aqtis Sesabamisad ki, 
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StatebSi miRebulia specialuri kanon-

mdebloba qalTa mimarT Zaladobis, maT 

Soris ojaxSi Zaladobis, winaaRmdeg 

sabrZolvelad. 

2007-2008 wlebSi aSS-is kongresma 

SeimuSava qalTa mimarT saerTaSoriso 

Zaladobis aqti, romelic mimarTuli 

iyo qalebisa da gogonebis mimarT arse-

buli globaluri Zaladobis winaaRmdeg 

brZolisken. aqti iTvaliswinebda yo-

velwliurad 200 milioni aSS-is dola-

ris gamoyofas qalTa mimarT Zaladobis 

aRkveTis saerTaSoriso programebis, 

ma Ti samedicino daxmarebis, saganmanaT-

leblo, samarTlebriv da sxva programa-

Ta dasafinanseblad.16

aSS-Si ganxilvebi didi xnis ganma-

vlobaSi mimdinareobda ojaxSi Zala-

dobis definiciasTan dakavSirebiTac. 

ojaxSi Zaladoba Tavdapirvelad aR-

iqmeboda rogorc ojaxis wevris cema an 

sxva fizikuri Zaladoba, magram sabo-

lood miRweul iqna SeTanxmeba, rom es 

termini aerTianebs rogorc fizikur, 

aseve fsiqikur da, saerTod, yvela sax-

is Zaladobas, romlebic xorcieldeba 

ojaxis erTi wevris mier meoris mimarT. 

ojaxSi Zaladoba ganimarteba rogorc 

qmedeba, romelsac ganaxorcielebs 

ojaxis erTi wevri meoris mimarT, raTa 

akontrolos igi, an Secvalos misi 

qcevebi. es qmedeba SeiZleba gamoixa-

tos fizikuri ZaladobiT, iZulebiT, 

muqariT, daSinebiT, izolaciiT da emo-

ciuri, seqsualuri an ekonomikuri eqs-

pluataciiT.~17

amerikaSi zogierT iurists miaCnda, 

rom ojaxSi Zaladoba mxolod socialu-

rad da ekonomikurad mZime mdgomareo-

baSi myof regionebSi xdeba; zogierTis 

azriT ki, bavSvebi mxolod maSin arian 

Zaladobis msxverplni, roca isini Tavad 

ganicdian Zaladobas da ara maSin, roca 

isini, ubralod, arian Zaladobis mow-

meebi. Tumca, sabolood, yvela mivida 

im daskvnamde, rom Zaladobis msxverpli 

SeiZleba iyos nebismieri asakis, sqesis, 

rasis, eTnosisa Tu socialuri jgufis 

warmomadgeneli. bavSvebi, romlebic ar-

ian ojaxSi Zaladobis mowmeebi, Tavadac 

iReben mZime fsiqologiur travmas, rac 

gamoixateba sakuTari Rirsebis Secnobis 

dabali xarisxiT, Ramis koSmarebiT, 

Tavisi Tavis dadanaSaulebiT, sakuTari 

Tanatolebis mimarT ganxorcielebuli 

ZaladobiT da ase Semdeg.18

amerikis kanonmdeblobaSi cvlile-

bebis Setanisas gaTvaliswinebul iqna 

ara mxolod tradiciuli tipis ojaxeb-

Si Zaladobis faqtebi, aramed gansxvave-

buli orientaciis pirebs Soris SesaZlo 

Zaladobac, rac aseve miCneul iqna ojax-

Si Zaladobad.19

amerikaSi ojaxSi Zaladoba krimina-

li zebuli aqtia, Tumca amas Tan ax-

lavs ga rkveuli problemebic, radgan 

msxverpl qalebs xSirad ar surT, maTi 

me uRleebi daeqvemdebaron sisxlissa-

marTlebriv sanqciebs, maT, ubralod, 

undaT, daculebi iyvnen Zaladobisgan. 

amerikeli profesorebis azriT, aSS-

Si ojaxSi Zaladobis kriminalizaci-

aze metad yuradReba unda daeTmos sa-

ganmanaTleblo, samuSao treningebis, 

dasaqmebi sa da, saerTod, adamianis uf-

lebebze da fuZnebul programebs.20

aSS-Si sasamarTlo uflebamosili 

iyo, daekavebina mowme, romelic gamud-

mebiT uars ambobda, ojaxSi Zaladobis 

faqtze mieca Cveneba. amis gamo mraval 

msxverpls SesaZloa, SeSineboda da aRar 

ganecxadebina ojaxSi Zaladobis faqtze. 

mogvianebiT gauqmda aRniSnuli norma da 

ganmtkicda msxverplis usafrTxoeba.21

aSS-is kanonmdeblobaSi Setanili cv-

lilebis Tanaxmad, saxelmwifo finanse-

bis ganawilebis procesSi prioriteti 

unda mieniWos TavSesafarze dafuZnebul 

programebs, radgan am dromde xdeboda 

finansebis mopoveba ufro iaffasiani 

programebisTvis, romlebic ar iTval-

iswinebdnen ojaxSi Zaladobis msxver-

plTaTvis TavSesafrebis arsebobas.22

2.2  ojaxSi Zaladobis winaaRmdeg 

brZolis meqanizmebi

amerikaSi ojaxSi Zaladobis sakiTxze 

sazogadoebam yuradRebis gamaxvileba 

daiwyo 1960-1970-iani wlebidan, rac 

qalTa aqtivobis Sedegi iyo. amis Semdeg 

ganxorcielda mravali cvlileba, Sei-

qmna specialuri institutebi, rogo-
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rebicaa: ojaxSi Zaladobis aRkveTis 

fondi, Statebis koaliciebi da adgilo-

brivi organizaciebi, romlebic ojaxSi 

Zaladobis sakiTxebSi samarTalwesrigis 

CamoyalibebaSi monawileobdnen.

socialuri mecnierebis warmomad-

genlebi ojaxSi Zaladobis winaaRmdeg 

brZolis ramdenime gzas asaxeleben, es-

enia: 1. sazogadoebis ganaTleba da re-

struqturizacia; 2. ojaxSi Zaladobis 

prevenciaze fokusireba; 3. ojaxSi 

Zaladobis aRkveTis Sesaxeb samarTle-

brivi sistemis srulyofa; 4. moZaladee-

bTan fsiqologiuri muSaoba; 5. ojaxSi 

Zaladobis msxverplTa dacva da maTTan 

muSaoba.23   

adgilobrivma organizaciebma, ro-

goricaa, magaliTad, amerikis advo-

katTa asociacia, Seqmnes sxvadasxva 

proeqti. aRsaniSnavia ojaxSi Zaladobis 

komisia samarTlebrivi ganaTlebisa da 

samarTlebrivi sistemis gaumjobesebis 

Sesaxeb. es komisia daxmarebas uwevs im 

damcvelebs, romlebic muSaoben ojaxSi 

Zaladobis msxverplebTan, maT exmareba 

kvlevebiT, praqtikuli rCevebiT, saCiv-

rebis nimuSebiT, eqspertTa mosazrebe-

biTa da a.S. am organizaciam daafinansa 

sxvadasxva konferencia da angariSe-

bi ojaxSi Zaladobis TemasTan dakav-

SirebiT. saojaxo samarTlis centrebi 

uzrunvelyofen ojaxSi Zaladobis 

msxve rplTa samarTlebriv da socialur 

dax marebas.24

ojaxSi Zaladobis sakiTxze spe-

cialuri codnis gaumjobesebis mizniT 

aSS-Si 2003 wels gamarTul simpoziumze 

profesorebma mxari dauWires ojaxSi 

Zaladobis sakiTxze meti yuradRebis 

daTmobis saWiroebas amerikis skoleb-

Si. samarTlis skolebma unda uzrun-

velyon, rom studentebi kargad iyvnen 

garkveuli ojaxSi Zaladobis cnebaSi.25 

Tumca amas gansakuTrebuli sifrTxile 

sWirdeba, radgan, profesor keplous 

mosazrebiT, `rTulia, klasSi isaubro 

ojaxSi Zaladobaze, radgan yovelTvis 

SeiZleba, klasSi ijdes bavSvi, romelic 

TviTon aris ojaxSi Zaladobis msxver-

pli an mowme, ris Sesaxebac Cven ar vi-

ciT.~26

amerikis iuristTa asociaciis erT-

erTi proeqtis prezidentma 2009 wlis 

moxsenebaSi ganacxada, rom is miesalmeba 

iuristebisTvis specialuri kursebis 

Seqmnas, ojaxSi Zaladobis specifikis 

gaTvaliswinebiT. asociacia Tavadac 

maspinZlobda samarTlis studentebs 

2004 wlidan da studentebis mier dawer-

il statiebs igi samarTlis JurnalSi 

aqveynebda, Semdeg gamarjvebulsac gamo-

avlenda.27 sabolood, amerikis samarT-

lis skolebis umravlesobaSi marTlac 

Seitanes ojaxSi Zaladoba saswavlo ma-

salaSi da mas didi yuradRebac eTmoba. 

garda saswavlo kursebisa, studentebs 

aqvT iuridiul klinikebSi praqtikis 

gavlis SesaZlebloba ojaxSi Zaladobis 

sakiTxebTan dakavSirebiT. 

aRsaniSnavia aSS-is uzenaesi sasa-

marTlos gadawyvetilebebi, romlebic 

arcTu lmobierebiT gamoirCeva ojaxSi 

Zaladobis msxverplTa mimarT. saqme-

Si – Planned Parenthood of Southeastern 
Pennsylvania v. Casey – naTlad Cans, rom 

sasamarTlo didi gulisyuriT ekideba 

ojaxSi Zaladobis sakiTxs. Tumca saqmeSi 

– United States v. Morrison – uzenaesma sasa-

marTlom ganacxada, rom qalTa winaaRm-

deg Zaladobis aqtiT gaTvaliswinebuli 

samoqalaqo uflebebis uzrunvelyofis 

saSualebebi arakonstituciuri iyo da 

ojaxSi Zaladoba aSS-Si ara erovnuli, 

aramed mxolod adgilobrivi xasiaTis 

problema iyo. 

saqmeSi – Castle Rock v. Gonzales ki 

uzenaesma sasamarTlom ganacxada, rom 

ojaxSi Zaladobis msxverpl qals ufle-

ba ar hqonda, samoqalaqo dava daewyo 

im policielis winaaRmdeg, romelmac 

droulad ar gamosca damcavi orderi, 

ris gamoc moZalade mamam mokla Tavisi 

ori Svili.28 es, raRa Tqma unda, usa-

marTlobaa, radgan Tu dadasturdeba, 

rom policielis gulgrilobis gamo 

ver aRikveTa ojaxSi Zaladoba, man pas-

uxi unda agos amisaTvis. es saqme amJamad 

gagzavnilia adamianis uflebaTa inter-

amerikul sasamarTloSi gansaxilvelad. 
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miuxedavad imisa, rom aSS aqtiurad 

ibrZvis ojaxSi Zaladobis winaaRmdeg, is 

jer kidev ar aris bolomde aRmofxvri-

li, dResac xSiria ojaxSi Zaladobis 

faqtebi da kidev bevri ram unda gakeT-

des am e.w. `globaluri epidemiis~ aR-

mosafxvrelad.

3. didi britaneTis midgoma ojaxSi 
Zaladobis mimarT

sxvadasxva qveynis samarTlebriv 

sis temebSi ojaxSi Zaladobis statusisa 

da masTan brZolis meTodebis ganxil-

visas aucileblad migvaCnia, yuradReba 

SevaCeroT didi britaneTis magaliTzec, 

radganac mas mniSvnelovani da mdidari 

praqtika aqvs ojaxSi Zaladobis winaaRm-

deg brZolasTan dakavSirebiT. 

3.1. ojaxSi Zaladobis samarTlebri-

vi regulireba

2004 wels britaneTis mTavrobam 

ojaxSi Zaladoba ase ganmarta: `muqara, 

fsiqologiuri, fizikuri, seqsualuri, 

finansuri an emociuri Zaladoba zr-

dasrul pirebs Soris, romlebic arian 

intimuri partniorebi an ojaxis wevre-

bi, miuxedavad sqesisa da seqsualuri 

orientaciisa.~29 

zrdasrul pirSi moiazreba nebis-

mieri 18 wels miRweuli pirovneba, xolo 

ojaxis wevrebia: deda, mama, Svili, da, 

Zma, bebia, babua, miuxedavad imisa, aris 

Tu ara maT Soris biologiuri kavSiri.30 

samarTlebrivi terminis ganmartebas 

Tan axlavs ganmartebiTi teqsti, romel-

ic cxadyofs, rom ojaxSi Zaladoba 

moicavs iZulebiT qorwinebas, seqsua-

lur da sxva e.w. Rirsebis Semlaxvel dan-

aSaulebs. 

aRsaniSnavia, rom ojaxSi Zaladoba ar 

aris kriminalizebuli qmedeba. arsebobs 

sxvadasxva sakanonmdeblo aqti, romel-

nic relevanturia am TvalsazrisiT.31 

esenia:  1861 wlis aqti adamianis winaaRm-

deg mimarTuli danaSaulis Sesaxeb; 
1971 wlis aqti sisxlissamarTlebrivi 

qmedebiT miyenebuli zianis Sesaxeb; 2004 

wlis aqti ojaxSi Zaladobis, danaSauli-

sa da msxverplis Sesaxeb; 1997 wlis aqti 

Zaladobisgan dacvis Sesaxeb da sxva.

radgan ojaxSi Zaladoba ar aris 

calke kriminalizebuli aqti, moZal-

ades sisxlissamarTlebrivi pasuxismge-

bloba im SemTxvevaSi daekisreba, Tu mis 

mier Cadenili qmedeba Seicavs sxva dana-

Saulis niSnebs. amis mravali magaliTi 

arsebobs:

– Tu moZaladem msxverpli saxlSi an 

oTaxSi Caketa, mas SeiZleba brali 

waeyenos Tavisuflebis ukanono 

aRkveTisTvis;

– Tu moZaladis qmedebam gamoiwvia 

msxverplis sikvdili, mas SeiZleba 

brali daedos mkvlelobis an gau-

frTxileblobiT sicocxlis mospo-

bisTvis;

– Tu moZaladem ganaxorciela iZu-

lebiTi seqsualuri qmedeba, is Sei-

Zleba daisajos gaupatiurebis an 

sxva seqsualuri danaSaulisTvis. 

ojaxSi ZaladobasTan dakavSirebuli 

yvela saqme egzavneba magistrat-mosa-

marTles. danaSaulis simZimis gaTval-

iswinebiT, saqme SesaZloa gadaegzavnos 

samefo sasamarTlos. magaliTad, iseTi 

seriozuli danaSaulebi, rogorebicaa 

gaupatiureba, Tavdasxma da mkvleloba, 

magistrati-mosamarTlisgan igzavneba 

samefo sasamarTloSi. magistrati-mosa-

marTleebi inarCuneben iurisdiqcias na-

klebad mZime danaSaulebze.32 

ojaxSi Zaladobis SemTxvevis ganxil-

visas aucilebelia, yuradReba SevaCeroT 

ojaxSi Zaladobis, danaSaulisa da 

msxverplis Sesaxeb 2004 wlis aqtze. am 

aqtSi Caido mTeli rigi normebisa, rom-

lebiTac Semakavebeli orderebis dar-

Rveva miiCneva danaSaulad. aRsaniSna-

via, rom am aqtma mniSvnelovnad Secvala 

kanonmdebloba, kerZod ki 1996 wlis sao-

jaxo samarTlis Sesaxeb aqti. misi 42-e (1)

punqtis mixedviT, Semakavebeli orderis 

darRveva, marTlwinaaRmdegobis gamom-

ricxavi garemoebis gareSe, danaSaulia.33 
aseve, aRsaniSnavia me-12 nawili, rom-

lis Tanaxmad, sasamarTloebs eniWebaT 

uflebamosileba, danaSaulis Cadenis 

SemTxvevaSi gamoscen Semakavebeli or-

derebi.34
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3.2. ojaxSi Zaladobis winaaRmdeg 

brZolis meqanizmebi

bolo wlebSi gansakuTrebiT gaaq-

tiurda brZola ojaxSi Zaladobis wi-

naaRmdeg. centralurma xelisufle-

bam miiRo axali samarTlebrivi aqtebi, 

ro mlebiTac wina planze wamowia es 

problema. saxelmwifo aseve did yura-

dRebas aqcevs ojaxSi Zaladobis mimarT 

policiis midgomis gaumjobesebas. am mi-

marTulebiT Catarda kvleva policiaSi 

specialuri meTodis gamoyenebiT, raTa 

ganexilaT is garemoebebi, romlebmac ga-

napiroba ojaxSi Zaladobis winaaRmdeg 

politikis Camoyalibeba.35 samTavrobo 

doneze Seqmnilia aseve specialuri or-

gano, romelic, sxva sakiTxebTan erTad, 

muSaobs ojaxSi Zaladobis msxverplTa 

dacvaze da am mimarTulebiT axor-

cielebs sapilote programebs.36 

saxelmwifom SeimuSava zogadad da-

naSaulis winaaRmdeg brZolis axali 

strategia, romlis mizania probleme-

bis gadaWra, erToblivi muSaoba da dana-

Saulis aRmofxvra. aRniSnulis Sesaxeb 

gancxadeba 2011 wlis 2 marts gaakeTa 

britaneTis Sinagan saqmeTa saministros 

mdivanma.37 aRniSnuli strategia, ra Tqma 

unda, vrceldeba ojaxSi Zaladobis 

problemis aRmofxvrazec. 

mniSvnelovania aRiniSnos ojaxSi 

Zaladobis saqmeTa sagamoZiebo polici-

is saqmianoba. es organo Seiqmna 1986 wels 

da sxvadasxva regionSi iZiebs ojaxSi 

Zaladobis saqmeebs, agrovebs mtkice-

bulebebs. 2004 wlidan organos daekisra 

pasuxismgebloba, gansazRvros, gamosc-

es Tu ara eWvmitanilis winaaRmdeg sisx-

lissamarTlebrivi aqti.38

aucilebelia, ojaxSi Zaladobis wi-

naaRmdeg brZolasTan dakavSirebiT xazi 

gaesvas arasamTavrobo seqtoris rols. 

arasamTavrobo organizaciebi aqtiurad 

muSaoben sazogadoebaSi informaciis ga-

vrcelebaze, zogadad ojaxSi Zaladobis 

sakiTxze; aseve, msxverplTa dacvis sa-

marTlebrivi garantiebis Sesaxeb. maT 

umravlesobas aqvs cxeli xazi. isini 

sxvadasxva meTodis gamoyenebiT maqsi-

malurad avrceleben informaciasTa-

vianTi saqmianobis Sesaxeb, raTa maTi 

momsaxureba rac SeiZleba meti adamian-

isTvis iyos xelmisawvdomi. magaliTad, 

am kuTxiT erT-erTi mniSvnelovani or-

ganizaciaa ,,erovnuli centri ojaxSi 

ZaladobisTvis.~39 

4. ojaxSi Zaladoba saqarTvelos 
samarTlebriv sistemasa da 
praqtikaSi

4.1. ojaxSi Zaladobis samarTlebri-

vi regulireba saqarTveloSi

ojaxSi Zaladobis aRkveTis, ojax-

Si Zaladobis msxverplTa dacvisa da 

daxmarebis Sesaxeb saqarTvelos kanon-

mdebloba emyareba saqarTvelos kon-

stitucias, saqarTvelos saerTaSori-

so xelSekrulebebsa da SeTanxmebebs, 

„ojaxSi Zaladobis aRkveTis, ojaxSi 

Zaladobis msxverplTa dacvisa da dax-

marebis Sesaxeb“ saqarTvelos kanonsa da 

sxva normatiul aqtebs.40 qvemoT ganvixi-

lavT ojaxSi Zaladobis samarTlebriv 

regulirebas saqarTvelos erovnuli 

kanonmdeblobis mixedviT. 

ojaxSi Zaladobis gamovlenisa da 

aRkveTisaTvis gamoiyeneba sisxlissama-

rTlebrivi, samoqalaqosamarTlebrivi 

da administraciulsamarTlebrivi meqa-

nizmebi. 

saqarTvelos sisxlis samarTlis kod-

eqsi ar Seicavs calke muxls, romelSic 

mocemuli iqneboda ojaxSi Zaladobis, 

rogorc danaSaulis, Semadgenloba. oj-

axSi Zaladoba ganmartebulia saqarTve-

los kanoniT, kerZod, ojaxSi Zaladoba 

gulisxmobs ojaxis erTi wevris mier 

meoris konstituciuri uflebebisa da 

Tavisuflebebis darRvevas fizikuri, 

fsiqologiuri, ekonomikuri ZaladobiT 

an iZulebiT.41 sisxlis samarTlis kod-

eqsis Tanaxmad ki, TiToeuli es qmedeba, 

Cadenili damnaSaveze materialurad an 

sxvagvarad damokidebuli piris mimarT, 

aris damamZimebeli garemoeba.42 zogierT 

SemTxvevaSi ki, ojaxis wevris mier meore 

wevris mimarT Cadenili qmedebis dana-

Saulad kvalifikaciisaTvis aucilebe-
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li ar aris pirTa Soris ojaxuri damok-

idebulebis arseboba. 

sisxlis samarTlis kodeqsSi ojax-

Si Zaladobis kriminalizaciis Sesaxeb 

calke muxlis arseboba dadebiTad xom 

ar imoqmedebda aRniSnuli danaSaulis 

prevenciaze?! unda isjebodes Tu ara 

ufro mkacrad ojaxuri mdgomareobis 

gamoyenebiT Cadenili danaSauli, vidre 

mis gareSe Cadenili?! ojaxSi Zaladobis 

msxverplni, ra Tqma unda, saWiroeben 

met yuradRebasa da specialur dacvas. 

Tumca es mizani miiRweva ara damnaSave-

Ta ufro mkacri dasjiT, aramed ojaxSi 

Zaladobis gamomwvevi mizezebis aR-

mofxvriTa da sazogadoebis marTlSeg-

nebis amaRlebiT. 

„ojaxSi Zaladobis aRkveTis, ojax-

Si Zaladobis msxverplTa dacvisa da 

daxmarebis Sesaxeb“ saqarTvelos ka-

n o   niT (SemdgomSi – kanoni) pirvelad 

Camoyalibda ojaxSi Zaladobis de-

finicia,43 rac Semdgom samarTlebrivi 

safuZveli gaxda Semakavebeli da dam-

cavi orderebis gamoyenebisa. kanonSi 

mocemulia ojaxSi Zaladobis xuTi for-

ma, esenia: fizikuri Zaladoba, fsiqolo-

giuri Zaladoba, seqsualuri Zaladoba, 

ekonomikuri Zaladoba da iZuleba.44 

ojaxSi Zaladobis msxverplTa da-

cvaSi mniSvnelovani roli eniWeba poli-

cias. kanonis Tanaxmad, Zaladobis faqtis 

Sesaxeb Setyobinebis miRebis SemTxvevaSi 

policia valdebulia, dauyovnebliv 

gamocxaddes SemTxvevis adgilze, miux-

edavad imisa, Tu vin Seatyobina poli-

cias.45 

im SemTxvevaSi, Tu gamovlenili sa-

marTaldarRveva Tavisi xasiaTiT ar 

iwvevs sisxlis samarTlis pasuxismge-

blobas da misi aRkveTa SesaZlebelia 

saqarTvelos administraciul samarTa-

ldarRvevaTa kodeqsis normebis Se sa-

bamisad, SesaZloa, gamoyenebul iqnes 

Semakavebeli da damcavi orderebi,46 

rogorc Zaladobis faqtze operatiuli 

reagireba.

damcavi orderi aris pirveli ins-

tanciis sasamarTlos (mosamarTlis) mi-

er administraciuli samarTalwarmoe-

bis we siT gamocemuli aqti, romliTac 

ga nisazRvreba msxverplis dacvis droe-

biTi RonisZieba;47 xolo Semakavebeli 

orderi aris policiis uflebamosili 

piris mier Sedgenili aqti, romelic 

gamocemidan 24 saaTis ganmavlobaSi 

waredgineba sasamarTlos dasamtkice-

blad. am ukanasknelis vada ganisazRvre-

ba erTi TviT.48 

damcavi da Semakavebeli orderebiT 

dgindeba msxverplTa dacvis droebiTi 

RonisZiebebi, rogorebicaa: 1. msxver-

plis, masze damokidebuli piris moZa-

ladisagan garidebisa da TavSesafarSi 

maTi moTavsebis sakiTxebi; 2. moZaladis 

valdebuleba – ar SezRudos msxverpli, 

isargeblos piradi nivTebiT, avtoman-

qaniT an sxva im qonebiT, romelic auci-

lebelia pirovnebis normaluri arsebo-

bisaTvis; 3. moZaladis arasrulwlovnis-

gan gancalkevebis, masTan Sexvedrisa da 

urTierTobis regulirebis sakiTxebi da 

a.S. kanoniseuli CamonaTvali amomwuravi 

ar aris, sasamarTlos gadawyvetilebiT 

SesaZloa, gaTvaliswinebul iqnes sxva 

sakiTxebic, romlebic aucilebelia 

msxverplis usafrTxoebisaTvis.49 dam-

cavi/Semakavebeli orderis moTxovneb-

is Seusrulebloba iwvevs pasuxismge-

blobas saqarTvelos kanonmdeblobiT 

dadgenili wesiT.50 

saqarTvelos administraciuli sa-

proceso kodeqsiT uzrunvelyofilia 

dainteresebuli piris mier damcavi da 

Semakavebeli orderis Sesaxeb sasamarT-

los mier miRebuli gadawyvetilebis 

saapelacio wesiT gasaCivreba.51 

ojaxSi Zaladobis msxverplTa dac-

visaTvis mniSvnelovani sakiTxia msxver-

plis statusis miniWeba. aRniSnuli sak-

iTxi daregulirebulia saqarTvelos 

kanoniTa da saqarTvelos prezidentis 

2009 wlis 5 oqtombris №665 brZaneb-

ulebiT. ojaxSi Zaladobis msxverp-

lis identifikacias, Tavisi kompeten-

ciis gaTvaliswinebiT, kanonmdeblo-

biT dadgenili wesiT axorcieleben: 

saqarTvelos Sinagan saqmeTa saminis-

tros sapatrulo policiis departamen-

ti, saqarTvelos Sinagan saqmeTa samin-
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istros teritoriuli organos saubno 

samsaxuri da sasamarTlo. xolo maTTvis 

miumarTaobis SemTxvevaSi, savaraudo 

msxverplis identifikacias axdens ojax-

Si Zaladobis aRkveTis RonisZiebaTa 

ganmaxorcielebel sauwyebaTaSoriso 

sabWosTan arsebuli ojaxSi Zaladobis 

msxverplis statusis ganmsazRvreli 

jgufi.52 

msxverplis statusis gansaz Rv-

ri s Semdeg, msxverplis survilis Sem-

Txve vaSi, igi SesaZlebelia gadayvanil 

iqnes ojaxSi Zaladobis msxverplTa 

TavSesafarSi, statusis gansazRvramde 

ki, misi survilisamebr, SesaZlebelia 

ganTavsdes krizisul centrSi.53 

ojaxSi Zaladobis prevenciisaTvis 

mniSvnelovania misi gamomwvevi mizeze-

bis kvleva da Sesabamisi reagireba, aseve 

mniSvnelovan rols asrulebs moZal-

adeTa Semdgomi reabilitacia, raTa ar 

moxdes aRniSnuli faqtebis ganmeoreba. 

saqarTvelos kanonis erT-erTi mizania 

swored moZaladeTa sareabilitacio 

RonisZiebebis xelSewyobis uzrunvely-

ofa.54 

saqarTvelos kanonSi mocemulia 

debuleba, romlis Tanaxmadac, Sromis, 

janmrTelobisa da socialuri dacvis 

saministro Tavisi kompetenciis far-

glebSi uzrunvelyofs socialur mom-

saxurebas ojaxSi Zaladobis preven-

ciis RonisZiebebis ganxorcielebisa-

Tvis. socialuri momsaxureba moicavs 

ojaxuri davebis mizezebis Seswavlas, 

Sesabamis analizs da davebis daZlevaSi 

ojaxis wevrTa daxmarebas; moZalade-

Ta da msxverplTaTvis daxmarebisa da 

socialuri reabilitaciis programis 

SemuSavebasa da maTi ganxorcielebis 

xelSewyobas. Sromis, janmrTelobisa 

da socialuri dacvis saministros sis-

temaSi Seqmnili adamianiT vaWrobis 

(trefikingis) msxverplTa da dazarale-

bulTa dacvisa da daxmarebis saxelmwi-

fo fondi ojaxSi Zaladobis msxver-

plTa or TavSesafars marTavs. maTgan 

erTi TbilisSia, meore – gorSi. kanonis 

Sesabamisad, moZaladeTa reabilitaciis 

mizniT, Sromis, janmrTelobisa da so-

cialuri dacvis saministros sistemaSi, 

aseve arasamewarmeo iuridiuli piris 

mier SesaZloa, Seiqmnas moZaladeTa sar-

eabilitacio centrebi.55 Tumca, kanonis 

Tanaxmad, aRniSnuli debulebis moqmede-

ba 2015 wlis 1 ivlisamde SeCerebulia.56 

amdenad, miuxedavad msxverplTa TavSe-

safrebis funqcionirebisa, moZaladeTa 

sareabilitacio RonisZiebebis arar-

seboba aferxebs kanonis prevenciuli 

funqciebis ganxorcielebas. problema 

Zaladobis gamovlenis Semdegac moug-

varebeli rCeba, vinaidan damcavi da 

Semakavebeli orderebis moqmedeba droe-

biTia. saqarTvelos kanonmdeblobis 

Tanaxmad, problemis mogvarebis erTad-

erTi saSualebaa msxverplis izolacia 

moZaladisagan, Tumca es ar aris prob-

lemis saboloo gadaWris saSualeba. 

4.2. ojaxSi Zaladobis winaaRmdeg 

brZolis meTodebi

globaluri ekonomikuri forumis 

yovelwliuri monacemebis Tanaxmad, 

msoflios 134 qveyanas Soris saqarT-

velos genderuli Tanasworobis maCve-

neblis mixedviT 84-e adgili uWiravs. 

saqarTveloSi Catarebuli kvlevis 

Tanaxmad, yoveli me-11 qali Zaladobis 

msxverplia, Tumca, samwuxarod, qalTa 

78%-s miaCnia, rom es problema ojaxSi 

unda ganixilebodes da mis farglebs ar 

unda gascdes.57 dadgenilia, rom ojaxSi 

Zaladobis msxverplni, xSir SemTxvevaSi, 

qalebi da bavSvebi arian, xolo moZa-

ladeebi – mamakacebi. mSoblebis dava 

da erTmaneTis fizikuri Seuracxyofa 

bavSvis fsiqikazec aisaxeba – mas Tavisi 

agresia dedmamiSvilze, cxovelze an 

Tanatol megobarze gadaaqvs. 

ojaxSi Zaladobis maCvenebeli sa-

qarTveloSi yovelTvis maRali iyo, 

Tumca masze yuradRebis gamaxvileba, 

aSS-isa da didi britaneTisgan gan-

sxvavebiT, mxolod ramdenime wlis win 

gaizarda. yvela tipis Zaladobas (fi-

zikuri, sityvieri, ekonomikuri, seq-

sualuri) Tan axlavs fsiqologiuri 

Za ladoba. saqarTveloSi Catarebuli 
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sxva dasxva gamokiTxvis Sedegi metad 

SemaSfoTebelia.58

saqarTvelos Sinagan saqmeTa samin-

istro saqarTvelos xelisuflebis efe-

qtur iurisdiqcias daqvemdebarebul 

mTel teritoriaze uzrunvelyofs 

ufaso cxeli xazis funqcionirebas, sa-

dac muSaoben specialurad momzade-

buli operatorebi, romlebic droul 

reagirebas axdenen Semosul informa-

ciaze. garda amisa, adamianiT vaWrobis 

(trefikingis) msxverplTa da dazarale-

bulTa dacvisa da daxmarebis saxelmwi-

fo fondsa da ramdenime arasamTavrobo 

organizaciasac aqvs cxeli xazi ojaxSi 

Zaladobis msxverplTaTvis, romlebic 

aseve Sesabamis samarTlebriv daxmarebas 

uweven ojaxSi Zaladobis msxverplT.

adamianiT vaWrobis (trefikingis) 

msxverplTa da dazaralebulTa dacvi-

sa da daxmarebis saxelmwifo fondTan 

erTad saqarTveloSi arsebobs ramden-

ime arasamTavrobo organizacia, sakon-

sultacio centri, romlebic Zaladobis 

msxverplT exmarebian, Tumca, samwux-

arod, Zalian cotaa iseTi adamiani, vinc 

Tavis problemas amxels da konsultaci-

isaTvis amgvar saxelmwifo Tu arasamTa-

vrobo dawesebulebas mimarTavs. 

ojaxSi Zaladobis msxverpls SeuZlia 

saqarTvelos saxalxo damcvelsac mima-

rTos, sadac funqcionirebs bavSvisa da 

qalis uflebaTa dacvis specializebu-

li centri, romlis erT-erTi ZiriTadi 

mizani ojaxSi Zaladobis msxverplTa 

dacva da daxmarebaa. 

2009 wlis martSi adamianiT vaWrobis 

(trefikingis) msxverplTa da dazarale-

bulTa dacvisa da daxmarebis saxelmwi-

fo fondis iniciativiT SemuSavda ojax-

Si Zaladobis msxverplTa erovnuli ref-

eraluri meqanizmi, romelic 2009 wlis 

ivlisidan ZalaSi Sevida. 2010 wels gaer-

os qalTa ganviTarebis fondma (UNIFEM) 

SvedeTis saerTaSoriso ganviTarebis 

saagentos (SIDA) mxardaWeriT daiwyo 

proeqti „ojaxSi Zaladobis prevencii-

sa da daZlevisaTvis – ShiEld”. proeqtis 

farglebSi UNIFEM-ma daxmareba gau-

wia adamianiT vaWrobis (trefikingis) 

msxverplTa, dazaralebulTa dacvisa 

da daxmarebis saxelmwifo fonds ori 

TavSesafris aSenebaSi ojaxSi Zaladobis 

msxverplTaTvis gorsa da TbilisSi.59

saerTaSoriso da arasamTavrobo 

or  ganizaciebis aqtiuroba ojaxSi Za-

ladobis winaaRmdeg brZolasTan dakav-

SirebiT Zalian mniSvnelovania. Tavis 

mxriv, saxelmwifos politikac TandaTan 

ufro aqtiuri xdeba am sferoSi. aRsani-

Snavia am sakiTxze mediis gaaqtiurebac. 

bolo dros araerTi satelevizio repor-

taJi gavida ojaxSi Zaladobis TemasTan 

dakavSirebiT. Tumca sazogadoeba metad 

unda gaaqtiurdes, rom realurad aR-

moifxvras is saSineleba, rasac ojaxSi 

Zaladoba hqvia.

daskvna

statiaSi mimovixileT ojaxSi Za la-

dobasTan dakavSirebiT miRebuli saer-

TaSoriso dokumentebi, aSS-is, didi bri-

taneTisa da saqarTvelos praqtika.

rogorc winamdebare statiidan Cans, 

ojaxSi Zaladoba mTel msoflioSi aqtu-

aluri problemaa. es danaSauli imdenad 

seriozuli zianis momtania sazogadoeb-

is TiToeuli wevrisTvis, rom is ar aris 

mxolod qveynis Sida politikis regu-

lirebis sagani da mniSvnelovani adgili 

daikava saerTaSorisosamarTlebriv sis-

temaSi. ojaxSi danaSaulTan dakavSire-

biT miRebuli saerTaSorisosamarTle-

brivi aqtebis simravle naTlad metyve-

lebs problemis mniSvnelobaze. 

aSS da didi britaneTi jer kidev me-

oce saukunis meore naxevridan ebrZvian 

am e.w. `globalur epidemias~, misi aR-

mofxvra ki dRemde ver moxerxda, rac 

naTeli magaliTia imisa, rom ojaxSi 

Zaladoba metad kompleqsuri da rTu-

lad dasamarcxebeli movlenaa.

ocdameerTe saukuneSi saqarTvelo-

mac daiwyo ojaxSi Zaladobis winaaRmdeg 

brZola da amasTan dakavSirebiT dRemde 

mimdinareobs muSaoba rogorc kanonmde-

blobis, aseve praqtikis srulyofaze, 

rac, imedi gvaqvs, Sedegs uaxloes momav-

alSi gamoiRebs. 
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INTRODUCTION

Domestic violence is an occurrence, ex-
isting in all continents, regions and countries 
of the world. For a very long period of time this 
crime was considered to be a natural event, 
victims of which were mainly women and chil-
dren. This crime was considered as an internal 
matter of a family, publishing which could not 
have taken place and nobody had a right to 
intervene in it. Such an approach is present in 
many of the societies even today. There have 
also been views that this problem is a problem 
of only economically and socially impoverished 
regions. However, it was made clear very soon 
that this problem exists in all kinds of societ-
ies and in the second half of the XX century 
the states started fi ghting against it. Many of 
them were successful in this fi ghts, however, 
unfortunately, the full eradication of domestic 
violence could not have been achieved any-
where. However, the fi ght against this crime 
was not remained within the exclusive ambit 
of domestic matters of states and international 
community got involved in this fi ght as well, 
the latter process making the acuteness of the 
problem was visible.

The international community has ad-
opted quite a number of universal and re-
gional documents on the topic of protection 
of rights of women. The following instruments 
shall be mentioned in this regard: The 1979 
Convention on the Elimination of All Forms 
of Discrimination against Women, the 1994 
Inter-American Convention on the Prevention, 
Punishment and Eradication of Violence 
against Women (“Convention of Belem do 
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Para”). However, both of the above mentioned 
documents protect rights of women only. A 
victim of domestic violence still may be not 
only women, but also children and relatively 
seldom but a man as well. This is exactly the 
reason why international community conclud-
ed that it was important to draft a special docu-
ment on the fi ght against domestic violence. 
In this regard, the Council of Europe drafted 
“Convention on Elimination of Violence against 
Women and Domestic Violence” in 2010. This 
instrument is the fi rst international convention, 
which defi nes a concept of domestic violence 
and obliges states to undertake concrete ac-
tions with regard to the fi ght against domestic 
violence and protection of victims of domestic 
violence.

The Article will consider the international 
legal acts drafted for the purpose of fi ghting 
against domestic violence, as well as consider 
the examples of the United States of America 
(hereinafter – the US) and the Great Britain in 
order to analyze, how the fi ght against domes-
tic violence is undertaken in those countries. 
The case of fi ghting against domestic violence 
in Georgia and the respective legal regulation 
and the methods of fi ght against it will be paid 
a particular attention at the end of the Article. 

1. INTERNATIONAL LEGAL ACTS REGARDING 
DOMESTIC VIOLENCE

The recognition of domestic violence, as 
a violation of human rights breaching inter-
nationally recognized respective norms, took 
too long. In the beginning an attention of so-
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ciety at large with regard to domestic violence 
was quite low and domestic violence was very 
rarely considered to be a vivid violation of hu-
man rights.

In relation to this approach the Inter-
American Court of Human Rights in one of its 
cases stated that: 

“An illegal act which violates human rights 
and which is initially not directly imputable to 
a State ( for example, because it is the act of 
a private person or because the person re-
sponsible has not been identifi ed ) can lead to 
international responsibility of the State, not be-
cause of the act itself, but because of the lack 
of due diligence to prevent the violation or to 
respond to it as required by the Convention”.1

Nowadays, the international legal instru-
ments specifi cally and clearly indicate that ac-
cording to International Law states are obliged 
to eliminate domestic violence and punish the 
perpetrators. 

First of all, we shall refer to the Charter es-
tablishing the United Nations and the three par-
ticularly important documents adopted within it 
with regard to protection of human rights: the 
1948 Universal Declaration of Human Rights, 
the 1966 International Covenant on Civil and 
Political Rights, and the 1966 International 
Covenant on Economic, Social and Cultural 
Rights. Even though these documents do not 
include the direct norms against domestic vio-
lence, the instruments oblige states to protec-
tion the fundamental rights of a person which 
are violated in cases of domestic violence. 
Such right are: right to life, right of physical 
and moral integrity, the right to equality before 
law and the right to be protected from discrimi-
nation. 

The 1979 Convention on the Elimination 
of All Forms of Discrimination against Women 
(hereinafter – CEDAW), is the most important 
international document, regulating the rights of 
women. This Convention is the fi rst one estab-
lishing the state responsibility for the violation 
of human rights both – in public and private 
fi elds (including in a family).2

Domestic violence was paid a particular 
attention in the General Recommendations 
issued by the United Nations Committee on 
the Elimination of All Forms of Discrimination 

against Women. The Committee in its General 
Recommendations for the clarifi cation of the 
Convention on the Elimination of All Forms 
of Discrimination against Women noted that 
the provisions of the Convention obliges the 
Member States to protect rights of women 
from all forms of violence, emerging in a fam-
ily, work place or any fi eld of social life.3 

Particular attention shall be given to do-
mestic violence, as the most dangerous and 
hidden form of violence against women, as 
such violence is a problem of all types of soci-
eties and a state is obliged that protect every-
body from domestic violence.4

The United Nations World Conference 
“Report Equality, Development and Peace” 
is the fi rst offi cial document, which clearly 
includes domestic violence. The document 
states that: 

Legislation must be elaborated and imple-
mented to avoid domestic violence and sexual 
violence against women. All the necessary 
measures, including legal, must be untertaken 
to provide the victims of domestic violence 
with the means of legal protection during the 
criminal procedure.5

Domestic Violence was given consider-
able attention at the 3rd World Conference to 
Review and Appraise the Achievements of 
the United Nations Decade for Women held in 
Kenya. The Report of the Conference included 
the following call on states: 

“They shall adopt effi cient measure, in-
cluding by mobilising the resources of the 
society to identify, prevent and eradicate all 
forms of violence against women, including 
domestic violence, as well as the provision of 
shelter and support services to victims of do-
mestic violence”.6

The 1995 Beijing Programme of Action 
shall also be mentioned in relation to domes-
tic violence. The latter identifi es 2 main forms 
of violence against women: a) violence with-
in family; b) violence in public life, including 
violence at work place, traffi cking in women 
and forced prostitution. The Programme sug-
gests to states to adopt and enact legislation 
against domestic violence, also addressing 
eradication of violence against women.7 Apart 
from the above-mentioned, a number of docu-
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ments were adopted at the United Nations 
Conference regarding domestic violence.8

The 1994 Inter-American Convention on 
the Prevention, Punishment and Eradication 
of Violence against Women (“Convention of 
Belem do Para”) is the fi rst regional Convention 
obliging governments to avoid various forms of 
violations and provides for new mechanisms 
for the prevention and eradication of facts of 
violation of women rights. It considers domes-
tic violence as: “that occurs within the family or 
domestic unit or within any other interpersonal 
relationship, whether or not the perpetrator 
shares or has shared the same residence with 
the woman, including, amongh others, rape, 
battery and sexial abuse”.9

The Council of Europe Convention “on 
Elimination of Violence against Women and 
Domestic Violence” singles out violence 
against women from domestic violence. 
According to this Convention, all forms of do-
mestic violence committed by a person or le-
gal entity, shall be eradicated. The Convention 
establishes certain obligations for states, in 
particular, they shall promote society, espe-
cially male population, to support the eradica-
tion of domestic violence. The regional and lo-
cal authorities shall be actively involved in the 
fi ght against domestic violence. States shall 
provide undertake educational work and train-
ing to support eradication of causes of domes-
tic violence, stereotypes and traditions. States 
shall establish special institutions to support 
victims of domestic violence.

The Committee of Ministers of the Council 
of Europe stated in its Resolution that states 
shall develop and improve notional policies 
against violence, Zaladobis winaaRmdeg, as 
well as provide for the respective support, as-
sistance and protection of victims, the raising 
of public legal awareness, the adoption of the 
respective legal basis and development of 
professional staff (the provision of respective 
trainings for them).10

Deriving from all the above-mentioned, it 
is clear that domestic violence is very acute 
topic and problem at the international plane. 
Many countries throughout the world started 
fi ght against this problem and this vary fact has 
determined adoption of a number of interna-

tional documents obliging states to eradicate 
domestic violence and implement respective 
norms in this regard. 

2. APPROACH OF THE US TO DOMESTIC 
VIOLENCE

According to the data of the US, the cause 
of damaging ladies aged between 15 and 45 
is most frequently a fact of domestic violence, 
including if compared with car accidents, 
rape and other crime.11 Around 4 million US 
citizens fall a victim to domestic violence each 
year.12 Beating of women happens every 15 
seconds.13 According to the Federal Bureau 
of Investigation each day life of 4 women is 
deprived because of domestic violence.14 As 
in other countries, domestic violence is most 
wide-spread but least identifi ed crime in the 
US as well. 

2.1. Legal regulation of domestic 
violence 

It is recognized in the US, that domestic 
violence infl uences almost all the fi elds of law: 
criminal law, law of obligations, civil law, la-
bour law, human rights law and fi rst of all fam-
ily law.15

The US Congress adopted the Act on 
Elimination of Violence against Women fi rst 
time in 1994, via which legal, educational and 
other programmes for women victims were 
provided. Later on numerous changes were 
introduced in it for the strengthening and 
advancing fi ght against domestic violence. 
According to this act the states adopted spe-
cial legislation on the fi ght against violence 
against women, including domestic violence.

In 2007-2008 the US Congress drafter 
an International Act against Violence against 
Women, directed at the fi ght against global vio-
lence against women and girls. The Act envis-
aged spending of USD 200 million each year 
for the funding of international programmes 
directed at the elimination of violence against 
women, their medical assistance, educational, 
legal and other programmes.16

The debates with regard to the defi nition of 
domestic violence lasted for long in the US as 
well. In the beginning domestic violence was 
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considered as a beating of a family member or 
other type of physical violence, however at the 
end the agreement was reached that the term 
unifi es as physical, as well as in general all 
types of violence, taking place by a member of 
a family against another member of a family. 
Domestic violence is defi ned as an act under-
taken by one member of a family against an-
other in order to control that person or change 
his or her behaviour/conduct. The act may be 
refl ected in physical violence, coercion, threat, 
intimidation, isolation and emotional, sexual or 
economic exploitation”.17

Some lawyers in the US considered that 
domestic violence only takes place in social-
ly and economically disadvantaged regions. 
According to the position of some, children fall 
victims of domestic violence only when they 
are subject to violence and not when they only 
witness this violence. However, at the end ev-
erybody concluded that a victim of violence 
may be any person of any age, sex, race, 
ethnic origin, or a representative of any so-
cial group. Children witnessing domestic vio-
lence do themselves get heavy psychological 
trauma, refl ected in low degree of recognizing 
own honour and dignity, nightmares at night, 
blaming own-self, violence exercised against 
the peers and so on.18

With the amendments to the US legisla-
tion not only traditional type family domestic 
violence was considered, but also possible 
violence in relations of persons with non-tradi-
tional sexual orientation, as the latter was also 
considered to be domestic violence.19

Violence within family is a criminalized act 
in the US. However, this is accompanied with 
certain problems as well, as women victims 
often do not wish to subject their spouses to 
criminal sanctions; they simply desire to be 
protected from violence. According to US aca-
demics, more attention shall be paid to edu-
cational, on job trainings, programmes of em-
ployment and in general, human rights based 
programmes, more than to criminalization of 
domestic violence.20

The Court in the US was authorized to de-
tain a witness constantly refusing to testify on 
a fact of domestic violence. Due to this many 
victims could have been scared and not have 

declared about the fact of domestic violence. 
At a later stage this norm was abolished and 
security of victims was strengthened.21

According to the changes into the US leg-
islation, in the process of distribution of state 
funding the priority shall be given to the pro-
grammes based on shelter, as until recently 
the funding was allocated for relatively cheap-
er programmes, which did not envisage shel-
ters for victims of domestic violence.22

2.2  Mechanisms of fi ghting against 
domestic violence

In the US the society started paying at-
tention to the issue of domestic violence 
in 1960-1970-ies, as a result of activism of 
women. Following this a number of changes 
were implemented, special institutions were 
established, such as: Fund for Elimination of 
Domestic Violence, State Coalitions and local 
organizations, contributing to establishing le-
gal order in the fi eld of fi ght against domestic 
violence. 

Representatives of social sciences were 
naming several ways of fi ghting domestic vi-
olence: 1. education and restructuring of so-
ciety; 2. focusing on prevention of domestic 
violence; 3. advancement of legal basis for 
the elimination of domestic violence; 4. psy-
chological work with perpetrators muSaoba; 5. 
protection of victims of domestic violence and 
work with them.23

Local organizations, such as   for example, 
 the American Bar Association, elaborated 
different projects. The Domestic Violence 
Commission for the legal education and ad-
vancement of legal system shall be mentioned. 
The Commission supports the defenders work-
ing with victims of domestic violence, provides 
them assistance with research, practical ad-
vise, sample appeals, expert conclusions, etc. 
The mentioned organization funded different 
conferences and reports related to the topic 
of domestic violence. The family law centers 
provide legal and social assistance for victims 
of domestic violence.24

In 2003, in order to boost the special 
knowledge on the topics of domestic violence 
in the US, at the symposium the academics 
supported the need for the devotion of more 
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attention to the issue of domestic violence in 
the US schools. The law schools shall ensure 
good preparation of students in the fi eld of 
fi ght against domestic violence and its con-
cept.25 However, this requires particular care, 
as according to Professor Keplou, “it is diffi cult 
to discuss violence in class, as at any given 
time there may be a student in the class who 
is a victim or a witness of domestic violence, 
about which we do not know.”26

In the 2009 Report the Chair of one of the 
projects of the American Bar Association stat-
ed that the introduction of special courses for 
law students with the consideration of specifi c-
ities of domestic violence shall be welcomed. 
The American Bar Association has itself been 
hosting law students from 2004 and publishing 
articles by students in its law journal as well as 
identifying winners in article competition.27 At 
the end in the majority of the US law schools 
issue of domestic violence was in fact intro-
duced in the teaching curriculum and the is-
sue has devoted a great attention. Apart from 
teaching courses, students have a possibility 
to undergo practice in legal clinics on the issue 
of domestic violence.

The decisions of the US Supreme Court 
shall be mentioned, which are not that much 
tolerant toward victims of domestic violence. In 
the case Planned Parenthood of Southeastern 
Pennsylvania v. Casey it is clearly shown that 
the Court pays huge attention to an issue 
of domestic violence. However, in the case 
United States v. Morrison the Supreme Court 
stated, that the mechanisms for protection of 
civil rights envisaged by the Act on the fi ght 
against violence against women were anti-
Constitutional and domestic violence was not 
a national problem in the US and the issue 
only had a local character. 

In the case Castle Rock v. Gonzales the 
Supreme Court stated that a woman victim 
of domestic violence could have initiated civil 
claim against a policeman who had not issued 
protective order timely, due to what a perpe-
trator father killed his two children.28 This is of 
course not fair, as if it is proved that negligence 
of the policeman was a cause to not stopping 
domestic violence, the policeman shall be held 
liable for this. The case is at present trans-

mitted to the Inter-American Court of Human 
Rights for consideration.

Despite the fact that the US actively fi ght 
against domestic violence, it is still not eradi-
cated in the US, there are still often facts of 
domestic violence and still a lot is to be done 
to eradicated this so called “global epidem-
ics”. 

3. THE APPROACH OF THE GREAT              
BRITAIN TOWARD THE ISSUE OF                
DOMESTIC VIOLENCE 

When considering a status of domestic 
violence and the methods of fi ght against it in 
legal systems of different states we consider 
it essential to pay attention to the case of the 
Great Britain as well, as this country has an 
important and rich practice of fi ghting against 
domestic violence. 

3.1. Legal regulation of domestic 
violence

In 2004 Britain defi ned domestic violence 
as follows: “Any incident of threatening behav-
iour, violence or abuse (psychological, physi-
cal, sexual, fi nancial or emotional) between 
adults who are or have been intimate partners 
or family members, regardless of gender or 
sexuality”.29

Adult means any person having reached 
18 years, and family members are mother, 
father, children, sister, brother, grandmother, 
grandfather, despite a biological link between 
them.30

Defi nition of a legal term is accompanied 
with an Explanatory Note, clarifying that do-
mestic violence involves forced marriage, 
sexual and other crimes infringing dignity of a 
person.

It shall be mentioned that domestic vio-
lence is not criminalized. There are different 
legal acts relevant to this issue.31 These are: 
the 1861 Act on a Crime against a Person the 
1971 Act on Criminal Damage; the 2004 Act 
on Domestic Violence, Crime and Victim; the 
1997 Act on Protection from Violence, etc.

As domestic violence is not separately 
criminalized act, a perpetrator will be crimi-
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nally liable in case if an act committed by a 
perpetrator includes signs of other crimes, ex-
amples of which may be:

• if a perpetrator locks a victim in a house 
or a room, a perpetrator may be charged for il-
legal deprivation of liberty;

• if an action of a perpetrator caused 
death of a victim, a perpetrator may be charged 
for murder or negligent killing;

• if a perpetrator exercised forced sexu-
al conduct a perpetrator may be punished for 
rape or other sexual crime.

All cases related to domestic violence are 
submitted to a magistrate judge. Based on the 
gravity of a crime a case may be submitted to 
the Crown Court. For example, such serious 
crimes as rape, attack and murder are sent 
from the magistrate judge to the Crown Court. 
The magistrate judges exercise jurisdiction on 
less serious crimes.32

When considering domestic violence, it is 
essential to devote attention to the 2004 Act on 
Domestic Violence, Crime and Victim. The Act 
contains a number of norms considering viola-
tion of preventive orders as a crime. It shall 
be noted that this Act considerably changed 
the legislation in force in the past, in particular 
the 1996 Act on Family Law. According to the 
paragraph 42(1) of this Act provides that the 
violation of preventive order with the exclusion 
of provisions for excluding criminal liability is a 
criminal act.33 At the same time, part 12 shall 
also be mentioned, according to which courts 
are entitled to issue protective orders in case 
of a crime.34

3.2. Mechanisms for the fi ght against 
domestic violence

Fight against domestic violence has be-
come particularly active during the recent 
years. The central government adopted a 
number of legal acts pushing on the surface 
this problem. At the same time the state pays 
particular attention to the improvement of ap-
proach of police toward the issue of domes-
tic violence. In this regard the research within 
police forces was undertaken using a special 
method, to consider the circumstances deter-
mining the formation of policy in relation with 

domestic violence.35 A special body works at 
the government level as well which along with 
other issues works on protection of victims of 
domestic violence and implements pilot proj-
ects in this regard.36

The state elaborated new strategy for the 
fi ght against crime in general, the aim of which 
is the solution of a problem, joint work and 
eradication of a crime. The statement on this 
was made by the Secretary of Home Offi ce on 
2 March, 2011.37 This Strategy, will, certainly, 
also encompass eradication of domestic vio-
lence.

It is important to mention the work of in-
vestigative police on the cases of domestic vi-
olence. The body was established in 1986 and 
it investigates domestic violence cases in dif-
ferent regions, and collects evidence. Starting 
in 2004 the body is charged to decide on the 
initiation of criminal case against a suspect.38

The role of non-governmental sector shall 
be underlined in relation with the fi ght against 
domestic violence. Non-governmental orga-
nizations do actively work on the dissemina-
tion of information about domestic violence in 
general in society. They also disseminate in-
formation on the legal guarantees for protec-
tion of victims. The majority of them have hot 
lines. They disseminate the information about 
their work with different means to the maxi-
mum extent possible, in order to make their 
service accessible to as many people as pos-
sible. As one of the important organizations in 
this respect the “National Center for Domestic 
Violence” may be mentioned in this regard”.39

4. DOMESTIC VIOLENCE IN THE LEGAL 
SYSTEM AND PRACTICE OF GEORGIA 

4.1 The legal regulation of domestic 
violence in Georgia

The legislation of Georgia on the elimina-
tion of domestic violence, protection of and 
assistance to victims of domestic violence is 
based on the Constitution of Georgia, interna-
tional treaties and agreements of Georgia, the 
Law of Georgia “on Elimination of Domestic 
Violence, Protection of and Assistance to Vic-
tims of Domestic Violence” and other norma-



 99

R. KOKHODZE, M. MAISURADZE, E. MESHVELIANI, M. JAJANIDZE, N. JOMARJIDZE, PLACE AND STATUS OF DOMESTIC...

tive acts.40 The legal regulation of an issue of 
domestic violence in accordance with the leg-
islation of Georgia shall be considered below.

For the identifi cation and elimination of 
domestic violence criminal, civil and adminis-
trative mechanisms are used.

The Criminal Code of Georgia does not 
include a separate article with the defi nition 
domestic violence, as a crime. Domestic vio-
lence is defi ned by the Law of Georgia; in par-
ticular, domestic violence means violation of 
Constitutional rights and freedoms of one fam-
ily member by another member by physical, 
psychological, economic force or coercion.41

According to the Criminal Code of Geor-
gia, each of the mentioned acts committed 
with respect of a person fi nancially or other-
wise dependent on a perpetrator constitutes 
an aggravating circumstance.42 In some in-
stances for the qualifi cation of an act commit-
ted by one member of a family against another 
as a crime the family relations of persons does 
not make any difference.

Would the existence of a separate ar-
ticle in the Criminal Code of Georgia have a 
positive infl uence over the prevention of this 
crime?! Shall the commission of a crime by us-
ing family relations be punishable more strictly 
than a crime committed outside a family con-
text?! Victims of domestic violence, certainly, 
require more attention and special protec-
tion. However, this goal may not be attained 
with the stronger punishment of perpetrators. 
Though, the root causes of this crime shall be 
uprooted and the public legal awareness shall 
be boosted.

The defi nition of a domestic violence was 
fi rst introduced in the legislation of Georgia with 
the “Law of Georgia on Elimination of Domestic 
Violence, Protection of and Assistance to 
Victims of Domestic Violence (hereinafter – 
the Law)”,43 this has later become a legal ba-
sis for employment of deterrent and protective 
orders. The Law provides for 5 forms of do-
mestic violence, as follows: physical violence, 
psychological violence, sexual violence, eco-
nomic violence and coercion.44

The role of Police in the protection of 
victims of domestic violence is important. 

According to the Law, in case of notifi cation on 
the fact of violence, the Police are obliged to 
immediately appear at the scene despite the 
fact who had communicated to the Police on 
the mentioned.45

In case when an identifi ed violation of 
Law does not cause criminal responsibility by 
its nature and its eradication is possible in ac-
cordance with the norms of the Administrative 
Misdemeanor Code of Georgia, it is possible 
to employ deterrent and protective orders,46 
which represent the operative reaction over 
the facts of violence. 

The protective order is an act issued by 
the fi rst instance judge (court) within the ad-
ministrative proceeding, determining victim‘s 
temporary protection measure.47 The restric-
tive order is an act issued by the authorised 
offi cer of Police that is submitted to court for 
approval within 24 hours.48

Protective and restrictive orders establish 
temporary measures of victim’s protection, 
such as: 1. Separation from perpetrator and 
placing in a shelter of a victim, and a person 
dependent on a victim; 2. Obligation of a per-
petrator not to limit a victim to use personal 
belongings, car and other property needed 
for normal existance of a person; 3. Issues of 
separation of a perpetrator from minors, the 
regulation of their meetings and relation, etc. 
The law does not exhaustively list these is-
sues, other issues that are necessary for the 
secrity of a victim may also be considered by 
the court decition.49 Not compliance with pro-
tective/restrictive order results in liability ac-
cording to legislation of Georgia.50

The Code of Administrative Procedure 
of Georgia ensures the appeal of the protec-
tive and restrictive orders before the appalate 
court by the interested party.51

From the perspective of protection of vic-
tims of domestic violence one of the impor-
tant issues is granting a status of a victim of 
domestic violence to a person. This issue is 
regulated with the Law of Georgia and the 
Order N665 of the President of Georgia, dated 
5 October, 2009. The identifi cation of a victim 
of domestic violence, within their competence, 
is made in accordance with the legislation by: 
Patrol Department of the Ministry of Internal 
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Affairs of Georgia, the District Service of 
the territorial body of the Ministry of Internal 
Affairs and Court. If a victim does not apply 
to these bodies, alleged victim may be identi-
fi ed by a group at the Anti-Domestic Violence 
Coordination Council established to identify 
victims.52

After the status of a victim is granted, a 
victim, provided he or she so wishes, may be 
transferred to a shelter for victims of domes-
tic violence, and before the granting of such a 
status, again, based on his or her wish may be 
referred to a crisis center.53

The study of root causes and the respec-
tive reaction over them is important for the 
prevention of domestic violence. At the same 
time, the rehabilitation of perpetrators also 
plays a signifi cant role in the process of pre-
venting the repetition of the mentioned facts 
in the future. One of the goals of the Law of 
Georgia is exactly the provision of support to 
the rehabilitation programmes for perpetra-
tors.54

According to a provision in the Law, the 
Ministry of Labour, Health and Social Protection 
of Georgia within its competence ensures so-
cial service for the prevention of domestic vio-
lence. The provision of social service includes 
the study of reasons for confl icts in a family, 
the respective analysis and supporting the 
family members in overcoming the confl ict in 
a family; the elaboration of programmes of 
assistance and social rehabilitation for perpe-
trators and victims and support to their imple-
mentation. For the purpose of rehabilitation of 
perpetrators, within the system of the Ministry 
of Labour, Health and Social Protection of 
Georgia, as well as by a non-commercial legal 
entity the centers for rehabilitation of perpetra-
tors shall be established.55 However, accord-
ing to the Law, the both mentioned articles are 
put on hold until 1 July, 2015.56 Therefore, the 
non-existence of rehabilitation programmes for 
perpetrators hampers the implementation of 
preventive functions of the Law. The problem 
remains unsolved even after the identifi cation 
of violence, as the protective and restrictive or-
ders act temporarily. According to the legisla-
tion of Georgia, the only means for the solution 
of the problem is the isolation of a victim from 

a perpetrator. However, this is not a means for 
the fi nal solution of the problem. Therefore, a 
victim, whom a state may not provide longer-
term protection mechanism, reserves herself 
or himself from making an notifi cation on an 
act of violence exercised against him or her. 

4.2. The methods of fi ght against 
domestic violence

According to the yearly data of the Global 
Economic Forum, Georgia is on the 84 step 
within 134 states of the world in relation with 
the indicator of gender equality. According to 
the study undertaken in Georgia one woman 
in 11 women is a victim of domestic violence 
in Georgia. However, unfortunately, 78% of 
women do consider that this problem shall 
be considered within a family and shall not 
transcend its borders.57 It is established that 
victims of domestic violence, in many cases, 
are women and children, and perpetrators are 
men. A quarrel of parents and their physical 
abuse of each other get refl ected on psychol-
ogy of a child as well. A child directs this ag-
gression on next to kin, an animal or a peer.

An indicator of domestic violence in 
Georgia was always high. However, the pay-
ing of attention on this problem, unlike the US 
and the Great Britain has become possible 
only several years ago. All types of violence 
(physical, verbal, economic, sexual) are ac-
companied by a psychological violence. The 
different studies undertaken in Georgia raise 
concerns.58

The Ministry of Internal Affairs of Georgia 
ensures functioning of the free of charge hot 
line on the entire territory of Georgia. The spe-
cially trained operators work at the hot line, 
providing much needed timely reaction over 
the information received. The special hot line 
for domestic violence notifi cations only started 
operation at the State Fund for the Protection 
of and Assistance to (Statutory) Victims of 
Traffi cking in Human Beings (hereinafter – the 
State Fund), which along with the support and 
protection of victims of traffi cking in human be-
ings, is also authorized by the Decree of the 
President of Georgia to support, protect and 
provide shelter and other legal, psychologi-
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cal support, as well as rehabilitation and re-
integration mechanisms to victims of domes-
tic violence as well. Apart from this, several 
non-governmental organizations also have 
hot-lines, providing the respective legal aid to 
victims of domestic violence. In parallel with 
the State Fund, there are several non-govern-
mental organizations and consultation centers 
in Georgia, providing support to victims of do-
mestic violence. However, there are too few 
people who reveal their cases and apply to 
such state or non-governmental organizations 
for consultation. 

In parralel with the State Fund there is a 
non-governmental organization the Center for 
Rehabilitation of Victims of Domestic Violence 
“Sapari”. The Center provides free of charge 
services to victims of domestic violence in 
identifying themselves, making correct deci-
sion and solving a problem. As for the victims, 
who require legal aid, the Center refers them 
to respective state or non-governmental agen-
cies. 

The consultation center for women 
“Sakhli” also provides consultations to victims, 
mainly providing support to internally dis-
placed population and the victims of violence 
in a crisis situation. There are around 200-250 
victims approaching this rehabilitation center 
each year. The majority of those are women, 
however, there are also instances of men ap-
plying to the center.59

The mentioned and other non-govern-
mental organizations provide good added val-
ue and the supplementary activities in addition 
to the services and protection and assistance 
mechanisms provided by the state mainly via 
the mechanism of the State Fund.

A victim of domestic violence may also 
apply to the Public Defender of Georgia, in 
the offi ce of who the Specialised Center for 
Protection of Child and Women Rights func-
tions, with one of the main functions to protect 
and assist victims of domestic violence.

In March 2009 the National Referral 
Mechanism for the Victims of Domestic 
Violence was elaborated with the active in-
volvement of the State Fund, which entered 
into force in summer, 2009.

In 2009 the UN Women Fund UNIFEM 
with the support of the Swedish Development 
Agency (SIDA) started a project “Enhancing 
Prevention and Response to Domestic 
Violence in Georgia – SHiEld”. The project 
contributed signifi cantly to boosting the capac-
ity of the State Fund to provide the shelters 
in Tbilisi and Gori60 and other assistance and 
protection for domestic violence victims. 

The active participation of international 
and non-governmental organizations in the 
fi ght against domestic violence is very im-
portant. At the same time, the state policy is 
also step by step becoming more active in this 
fi eld, this probably also being a result of the 
international society’s infl uence. The activa-
tion of media on this topic shall also be noted. 
Numerous TV programmes were devoted to 
this topic lately. However, society at large shall 
become more active to really eradicate the 
dreadful domestic violence.

 CONCLUSION 

As it was demonstrated in this article, do-
mestic violence is an acute problem through-
out the world. This crime is so harmful for each 
of the members of society that the issue does 
not remain within the domestic fi eld of regula-
tion and has occupied an important place in 
the international system. The big number of 
adopted international legal acts clearly indi-
cates the importance of the problem. 

The fi rst Chapter of the article considered 
the important documents against domestic 
violence adopted at the international plane, 
including the 2010 draft Convention of the 
Council of Europe “on Elimination of Violence 
against Women and Domestic Violence”. 
It shall be noted that this Convention also 
makes a special emphasis on the rights of 
women. However, after entering into force, the 
Convention will be the fi rst document directed 
against domestic violence considering in de-
tails the issues related to it.

The consequent Chapters of the article 
were devoted to the consideration of the legis-
lation and practice of the US and Great Britain. 
The fact that the US and the Great Britain fi ght 
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against this so called “global epidemics” start-
ing from the second half of XX century, and its 
eradication could not have been possible still 
shows that domestic violence is a very com-
plex and diffi cult to defeat an occurrence. 

In XXI century Georgia also started fi ght 
against domestic violence and the work is 
ongoing. Along with others, the Law “on 
Elimination of Domestic Violence, Protection 
and Assistance to Victims of Domestic 
Violence” was adopted, shelters were estab-
lished for the protection of victims of domestic 
violence. However, the non-existence of reha-
bilitation centers for perpetrators, which is a 
complex problem for the majority of well devel-
oped countries as well, low level of awareness 
of society, the small number of longer term 

protection programmes for victims constitute 
important problems. 

The solution of the problems mentioned 
above is possible with the active cooperation 
of the state, international organizations and 
non-governmental sector, with the increase 
of allocated funding for the rehabilitation pro-
grammes, the active public awareness cam-
paign, contributing to the destruction of ste-
reotypes in the society. 

International community with the joint ef-
fort continues fi ght against domestic violence, 
this will, we are convinced, bear the positive 
result in the nearest future. 
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cnobilia, rom saqarTveloSi didma 

ojaxebma XX saukunis dasawyisamde moaR-

wia1 da mkvlevarTa saTanado yuradRebac 

daimsaxura. didi ojaxis, imave saojaxo 

Temis, gadmonaSTebiT dainteresdnen 

eTnografebi, istorikosebi, eTnologe-

bi da sociologebi. magram, miuxedavad 

aseTi gamoxmaurebisa, sakiTxis samarT-

lebrivi kuTxiT Seswavla ar momxdara. 

arada, samarTlis istoriisaTvis metad 

saintereso unda yofiliyo iseTi sa-

marTlebrivi sakiTxebis Seswavla, rog-

orebicaa: didi ojaxis struqtura, oja-

xis marTva, ojaxis ufrosis arCeva da 

misi ufleba-movaleobebi (qonebrivi, va-

ldebulebiTi Tu memkvidreobiTi xasi-

aTis), saojaxo sabWos roli da funqcia. 

winamdebare naSromi eZRvneba saqarT-

velos did ojaxebSi ojaxis ufrosis xe-

lisuflebis samarTlebriv safuZvlebs, 

saxeldobr, ojaxis ufrosisaTvis wayen-

ebul kriteriumebs – asaks, sqess, unars, 

da misi arCevis wess. amasTan, sakiTxis 

aqtualurobidan gamomdinare, calke 

yuradReba daeTmoba saqarTvelos did 

ojaxebSi qalis arCevas ojaxis ufro-

sad. am ukanasknel SemTxvevaSi igulisx-

meba qali, romelic marTavs did ojaxs, 

anu aris ojaxis ufrosi da ara ojaxis 

ufrosi diasaxlisi, romelic, rogorc 

wesi, ojaxis ufrosis meuRlea da rom-

lis gamgeblobaSi mxolod saqalo 

saqmeebis marTva Sedis. ojaxis ufrosis 

xelisuflebis, gansakuTrebiT ki, ojax-

is ufrosis arCevis wesis kvleva arasru-

li iqneboda didi ojaxis mmarTvelobis 

tipis dadgenis gareSe. amitom naSromis 

pirveli nawili swored saqarTvelo-

Si didi ojaxebis tipebis mimoxilvas 

daeTmoba. dasasrul, aRwerili iqneba 

ganridebis Cveuleba uSualod ojaxis 

ufrosTan mimarTebiT da mimoxiluli 

iqneba is SezRudvebi, rac dawesebuli 

iyo ojaxis ufrosisTvis. 

saqarTveloSi Tanaarsebobda sami 

saxis didi ojaxi: saZmo, sabiZaSvilo, da 

samamo ojaxi.2 es ukanaskneli despoturi 

anu erTpirovnuli mmarTvelobis tipis 

ojaxadaa miCneuli, sadac gamoricxu-

lia ojaxis ufrosis arCeva da uzrunve-

lyofilia am statusis memkvidreobiTi 

xasiaTi.3 ojaxis marTvis es tipi kargavs 

demokratiulobis xarisxs da emsgavseba 

erTpirovnuli mmarTvelobis, klasikur 

patriarqalur Zvelromauli ojaxis 

tips – familia-s, mis saTaveSi myof pater fa-
milia-Ti.4 aseTi ojaxebisaTvis damaxasi-

aTebelia ojaxis ufrosis gardacvaleb-

is Semdeg misi xelisuflebis meqanikuri 

gadasvla memkvidreze, erTpirovnuli 

mmarTveloba, sxva sruluflebiani wevr-

is azris ugulebelyofa, ojaxis wevris 

dasja, uwilod datoveba da sxva.5 

miuxedavad imisa, rom saqarTveloSi 

samamo ojaxi mravlad iyo, man demokra-

tiuli xasiaTi ar dakarga.6 piriqiT, gvi-

andel etapze saojaxo Temis marTvis 

xasiaTis Secvlam solidarulidan erT-

pirovnulisaken, rac ganpirobebuli 

iyo, upirvelesad, ojaxis wevrebis, ker-

Zod, gauyofeli Zmebis individualuri 

uflebebis zrdiT, gamoiwvia aseTi didi 

medea maTiaSvili

ojaxis ufrosis xelisuflebis CveulebiTsamarTlebrivi 
safuZvlebi saqarTvelos did ojaxebSi
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ojaxebis daSla da ara ojaxis ufro-

sis xelisuflebis gaZliereba.7 albaT, 

saqarTveloSi solidaruli mmarT-

velobis udavo batonobiT unda aixsnas 

samecniero literaturaSi azrTa sxva-

dasxvaoba saqarTveloSi calkeul re-

gionSi despoturi ojaxebis arsebobis 

Sesaxeb. magaliTad, rusudan xaraZis 

ganmartebiT, TuSuri didi ojaxi des-

poturi tipisaa, rasac adasturebs mamis 

metad didi uflebebi ojaxis segment-

aciis dros.8 am azrs ar iziarebs kova-

levski da TuSeTis did ojaxs demokra-

tiuli tipis mmarTvelobad acxadebs.9 

am SemTxvevaSi avtorisaTvis gadamw-

yvetia saerTo saojaxo qoneba, romlis 

individualurad gasxvisebis ufleba 

ojaxis ufross, mamas ar gaaCnia.10 ase-

Tive SeuTanxmeblobaa mecnierTa Soris 

afxazeTis didi ojaxis mmarTvelobis 

tipis Sesaxeb. erT SemTxvevaSi afxa-

zuri ojaxi naxevrad despoturad 

aris gamocxadebuli da esec imitom, 

rom ojaxis ufrosis da sxva mamakace-

bis damokidebuleba sakmaod mkacria 

colebis mimarT.11 magram imis gamo, rom 

ojaxis ufrosis Zalaufleba mxolod 

qalebze vrceldeba, es sakmarisi ar aris 

afxazuri didi ojaxis despoturad aRi-

arebisaTvis.12 meore poziciis Tanaxmad 

ki, swored zemoaRniSnuli mizezis gamo 

afxazuri ojaxi erTpirovnuli mmarT-

velobis tipad aris dasaxelebuli.13 am 

mosazrebebs mkveTrad upirispirdeba 

s. baxia, romlis ganmartebiT, afxazuri 

ojaxi solidaruli mmarTvelis xelSia. 

igi Tanabrad anawilebs ojaxis saer-

To qonebas, yovelgvari privilegiebis 

gareSe.14 cxadia, ojaxis tipis gansaz-

Rvrisas ojaxis ufrosis sxva wevrebTan 

damokidebulebis garda, yuradsaRebia, 

erTi mxriv, misi qonebrivi uflebebi 

da, meore mxriv, gadawyvetilebis indi-

vidualurad miRebis unari. winaaRmdeg 

SemTxvevaSi, Tu gadamwyvet faqtorad 

qalebTan damokidebulebas miviCnevT, 

gamodis, rom saqarTvelos TiTqmis ar 

hqonia demokratiuli mmarTvelobis 

tipis ojaxebi. amis sailustraciod 

svaneTSi dadasturebuli metad arasa-

siamovno Cveulebis – qaliSvilebis 

xocvac – ki kmara.15 magram es imas rodi 

niSnavs, rom svaneTSi despoturi mmarT-

veloba iyo. aseve SeiZleba dasaxeldes 

samxreTosuri didi ojaxi, sadac ojaxis 

ufrosi qalis xelisufleba (avsini) sxva 

mdedrobiTi sqesis warmomadgenlebze 

despotur xasiaTs atarebda.16 Tumca, 

amis miuxedavad, osuri ojaxi demokra-

tiuladaa miCneuli.17 Tu afxazuri didi 

ojaxi mainc unda iqnes miCneuli despo-

turad, maSin ara mxolod imitom, rom 

adaTis ZaliT mamakacis xelisufleba 

metad aRemateboda qalisas, aramed, up-

irvelesad, imitom, rom ojaxis ufrosi 

uflebamosilia, uwilod datovos ojax-

is memkvidre mamakaci.18 dasasrul, unda 

aRiniSnos, rom despoturi mmarTveloba 

mainc gamonaklisia saqarTvelos real-

obaSi, da ara wesi, rac, upirvelesad, das-

turdeba qarTul did ojaxebSi dadgeni-

li ojaxis didis arCevis faqtiT. 

rogorc iTqva, es garemoeba mianiS-

nebs imaze, rom saqarTveloSi ojaxis 

mmarTvelobis tipi demokratiulia. 

magaliTad, iToniSvili saubrobs mTi-

uleT-gudamayarSi ojaxis ufrosis 

gamoyofis principze, rac, avtoris gan-

martebiT, gulisxmobda saojaxo sabWos 

mier Tavisive rigebidan ojaxis didis ar-

Cevas.19 aseTive wesi moqmedebda saqarT-

velos sxva regionebSic: xevSi20, aWara-

Si21, svaneTSi22, fSavSi23 da sxv. swored 

am safuZvlis gamo m. kovalevskim fSau-

ri didi ojaxi iugoslaviur zadrugas 

Seadara da aRniSna, rom ojaxis ufrosi 

wevri mxolod im SemTxvevaSi gaxdeboda 

saxlis meTauri, Tu is iyo sxvebze ufro 

Wkviani, Sromismoyvare da samarTliani.24 

metic, ara marto qarTuli didi ojax-

ebisaTvis iyo damaxasiaTebeli ojaxis 

didis gamoyofis wesi, aramed saqarT-

velos teritoriaze arsebuli sxva 

erebis ojaxebisaTvisac. magaliTad, 

saqarTveloSi azerbaijanul did ojax-

ebSi, qarTuli gavlenis Sedegad, dam-

kvidrda ojaxis ufrosis arCeva.25 azer-

baijanSi ki, sadac saojaxo Temis mmarT-
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veloba despoturia da ojaxis ufrosis 

xelisufleba mkacrad memkvidreobiT 

xasiaTs atarebs, aseTi rame dauSvebe-

lia.26 analogiuri SemTxveva dasturde-

ba saqarTvelos teritoriaze arsebul 

berZnul did ojaxebSi, sadac, gansxvave-

biT saberZneTisgan, solidaruli mmarT-

veloba damkvidrda.27 sayuradReboa, 

rom, miuxedavad XVII-XVIII saukuneebSi 

mahmadianuri religiis gavrcelebisa 

aWaraSi, SariaTma ver SeZlo ZirZveli 

qarTuli saojaxo tradiciebis Seryeva 

da solidaruli mmarTvelobis despo-

turad gardasaxva.28 maSin, rodesac mah-

madianuri religiis gavlenas ver gauZlo 

CeCneTis didma ojaxebma da Sedegad gam-

oikveTa ojaxis ufrosis erTpirovnuli 

Zalaufleba.29 

zemoaRniSnuli wesi ise ar unda iq-

nes gagebuli, TiTqos did ojaxebSi 

darRveulia ufrosobis principi. pi-

riqiT, ojaxis meTauri ojaxis uxucesi 

wevria. rogorc wesi, es statusi aqvs 

babuas, mamas an ufros Zmas. swored ami-

si dadasturebaa raWaSi ojaxis ufro-

sis gamomxatveli termini babua.30 aq 

saubaria imaze, rom ojaxis uxucesoba 

avtomaturad ar niSnavs mis ufrosobas. 

am statusis mosapoveblad aucilebe-

lia sami ZiriTadi kriteriumis – asaki, 

sqesi da unari – erTad arseboba. amis 

sailustraciod araerTi magaliTis 

moyvana SeiZleba, saxeldobr: guriaSi, 

Sewirulebis ojaxSi, did ojaxs umcro-

si Zma, mewaRe dimitri xelmZRvanelob-

da, romelsac emorCilebodnen ufrosi 

Zmebi;31 sofel did aWaraSi SevaZeebis 

ojaxis xelmZRvaneli ufrosi Zma rejebi 

gaxda, romelic saTanadod ver gauZRva 

ojaxs, amitom es statusi gadaeca yve-

laze umcros Zmas – xasanas;32 sofel wi-

foSi, qavTaraZeebis ojaxSi meTauroba 

umcros Zmas, gigolos, ergo, romelic 

gamoirCeoda energiulobiT, gamWriaxo-

biTa da gamocdilebiT.33 sainteresoa, 

rom aseTive wesi aRiniSneba centraluri 

kavkasiis mTielTa yofa-cxovrebaSi. 

magaliTad, inguSeTSi Cenaevebis ojaxs 

xelmZRvanelobda uxucesi RoTeqi, ro-

melmac, siberisagan dauZlurebulma, 

Tavi veRar gaarTva Tavis movaleobas 

da xelmZRvaneloba gadauloca saSualo 

Zmas – arTaxs.34 maSasadame, mTavari sa-

fuZveli, ris gamoc ojaxis ufrosi xde-

boda umcrosi asakis warmomadgeneli 

mamakaci, iyo xniT ufrosi kandidatis an 

moqmedi ufrosis uunaroba, rac, erTi 

mxriv, niSnavda mis dauZlurebas asakisa 

Tu janmrTelobis mdgomareobis gamo, 

xolo meore mxriv, SeuZleblobas, gasZ-

Roloda did ojaxs, rac sakmaod rTuli 

saqme iyo. am ukanaskneli mizeziT des-

poturi mmarTvelobis sistemis mqone 

ojaxebSi ufrosis Secvla gamoricxuli 

iyo, radgan ojaxis ufrosis Zalaufleba 

ar ganisazRvreboda misi unarTa da 

gamocdilebiT.35 Tumca amavdroulad, 

janmrTelobis mdgomareobis gauareseb-

isa an siberiT dauZlurebis SemTxvevaSi, 

ojaxis ufrosis sicocxleSi misi xe-

lisuflebis gadasvla memkvidreze 

miRebuli wesi iyo.36 swored am gansx-

vavebis gamo miRebulia mosazreba, rom 

despoturi mmarTvelobisaTvis ojaxis 

meTauris arCeva ar aris damaxasiaTe-

beli. mniSvnelovania, Tu ras niSnavs ux-

ucesis dauZlureba – mxolod fizikur 

SeuZleblobas, gauZRves ojaxs, Tu az-

rovnebis unaris warTmevas, Rrma moxuce-

bulobis gamo. xevis magaliTze SeiZleba 

iTqvas, rom aq uSualod ojaxis ufrosis 

gonebriv unarze iyo saubari. iToniSvi-

lis ganmartebiT, ojaxis ufrosi log-

inadac rom yofiliyo Cavardnili, is 

maSinac rCeboda Tavis postze.37 ojaxis 

meTauri mxolod im SemTxvevaSi gadair-

Ceoda, rodesac avadmyofoba an Rrma mox-

ucebuloba mas waarTmevda azrovnebis 

unars. zemoaRniSnulis garda, demokra-

tiul ojaxebSi ufrosis Secvlis sa-

fuZveli SeiZleboda gamxdariyo misi 

avtoritetisa da ndobis dakargvac. 

magaliTad. kaxeTSi, Tu ojaxis ufro-

si naSrom-naamagaris ganawilebisas ar 

gaiTvaliswinebda ojaxis wevrTa saerTo 

survils, is ndobas dakargavda da iZule-

buli gaxdeboda, umcrosi ZmisTvis an 

SvilisaTvis daeTmo ufrosoba;38 analo-
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giurad xdeboda oseTSic, sadac sak-

marisi iyo, ojaxis ufross borotad 

gamoeyenebina Tavisi mdgomareoba da 

ugulebeleyo ojaxis wevrTa neba, rom 

maSinve misi xelisufleba avtoritets 

kargavda.39 sayuradReboa, rom, xSir 

SemTxvevaSi, ojaxis ufrosi iyo ojaxis 

ZiriTadi saqmianobis ubadlo mcodne,40 

Tumca es ar gamoricxavda ojaxis ufro-

sad iseTi piris arCevas, romelic ojaxis 

mTavari saqmianobiT ar iyo dakavebuli. 

metic, kaxeTSi zogjer ojaxis ufrosi 

saerTod Tavisufldeboda fizikuri 

Sromisagan da mxolod ojaxis xelmZR-

vanelobiT iyo dakavebuli.41 sazogadod, 

ojaxis didi Tavad unda yofiliyo sa-

magaliTo mSromeli da kargad unda aeba 

fexi Tanamedrove cxovrebisaTvis.42 is 

unda yofiliyo sxvebze ufro Wkviani da 

unariani kaci.43 

amrigad, asakobrivi cenzis darRveva 

mxolod im SemTxvevaSi xdeboda, rode-

sac ojaxis uxucesi wevri ver asruleb-

da masze dakisrebul movaleobas. Tumca 

`sxvadasxva asakis, magram erTnairi gam-

Wriaxobis mqone pirTa Soris ufrosoba 

yovelgvari yoymanis gareSe xandazmul 

kacs uwevda.~44 rac imas niSnavs, rom ojax-

is didis statusis mosapoveblad asaki 

mainc pirveli da erT-erTi mTavari kri-

teriumia. ufrosobis principi daculi 

iyo im drosac, rodesac gardacvlili 

an dauZlurebuli mamis adgils Svili ki 

ar ikavebda, aramed misi Zma.45 maSasadame, 

solidaruli mmarTvelobis ojaxebSi 

ojaxis ufrosis xelisufleba gadadio-

da ara mamidan Svilze, aramed mamidan 

ojaxis ufros unarian mamakacze. metic, 

xevSi, sadac, ZiriTadad, gavrcelebuli 

iyo saZmo ojaxebi, Tu gardacvlils 

Zmebi hyavda, ojaxis ufrosoba usaTuod 

gadadioda maT Soris yvelaze ufrosze, 

xolo rodesac mxolod Svilebi an um-

crosi Zmebi rCebodnen, ojaxis meTaurad 

ufrosi Svili xdeboda.46 ojaxis winamZ-

Rolis arCevis igive wesi iyo qarTlSi, 

kerZod, ufrosis xelisufleba gada-

dioda ufros Zmaze.47 ufrosis xelisu-

flebis gadasvlis gansxvavebuli wesi 

dasturdeba guriaSi, sadac mamis gar-

dacvalebis Semdeg ufrosoba ekuTvnis 

mis Svils da Tu is Sesabamisi TvisebebiT 

ar gamoirCeva, maSin – mis umcros Zmas.48 

sainteresoa, agreTve, rom priorite-

tis gansazRvraSi garkveul rols as-

rulebda ufrosobis pretendentTa pi-

radi SemosavliT Seqmnili qoneba.49 nu, 

garda zemoaRniSnuli kriteriumebisa, 

guriaSi moqmedebda kidev erTi – fin-

ansuri TvalsazrisiT ojaxSi Setanili 

wvlili. ojaxis ufrosis xelisufleb-

is gadasvlis gansakuTrebuli wesi iyo 

agreTve oseTSic. aq ojaxis ufrosis 

(xisTar) xelisuflebis uxuces wevrze 

gadasvlis paralelurad arsebobda 

Cveuleba, romlis Tanaxmadac, daavad-

myofebis an dauZlurebis dros ufross 

hqonda ufleba, daesaxelebina momavali 

sasurveli kandidati.50 rac Seexeba des-

poturi mmarTvelobis did ojaxebs, aq 

didis statusi mxolod mamis memkvidres 

– Svils ekuTvnoda, miuxedavad imisa, 

rom ojaxSi SeiZleba yofiliyo am uka-

nasknelze uxucesi wevri Zmis saxiT.51 Zma 

mxolod memkvidris arasrulwlovane-

bis SemTxvevaSi xdeboda ojaxis mmarT-

veli.52 

asakisa da unaris garda, ojaxis uf-

rosobis kandidatisaTvis kidev erTi 

aucilebeli kriteriumi iyo sqesi. ro-

gorc wesi, saqarTveloSi, iseve rogorc 

mTlianad kavkasiaSi, ojaxs meTaurobda 

mamrobiTi sqesis warmomadgeneli. val-

erian iToniSvilis TqmiT, ojaxis ufro-

sad qalis arCeva xevSi miuRebeli iyo.53 

mas aseTi movaleoba mxolod ukaco 

ojaxSi Tu daekisreboda, magram iqidan 

gamomdinare, rom did ojaxSi, sadac 

sami, oTxi da zogjer xuTi Taobac ki er-

Tad cxovrobs, mamakacTa aseTi simcire 

gamoricxulia.54 imave azrs aviTarebs 

gulnara cecxlaZe guriis mmarTvelobis 

sistemaSi qalis dawinaurebis Sesaxeb.55 

Tumca, miuxedavad am argumentebisa, 

saqarTvelos sxva regionebSi qalis 

mmarTveloba, rogorc ojaxis ufrosi-

sa, mainc dadasturebulia. magaliTad, 

svaneTSi iyo SemTxvevebi, rodesac qali 
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qmrisa da ufrosi vaJis sicocxleSive 

xdeboda didi ojaxis ufrosi.56 metic, 

am ojaxs misive saxeli eniWeboda.57 ase-

Tive mdgomareoba iyo leCxumSi, sadac 

oyureSeli ugrexeliZeebis gauyofel 

ojaxSi (oTxi Taobis warmomadgenlebi 

erTad cxovrobdnen) ojaxis Tavi iyo 

asakiT yvelaze ufrosi, ojaxis yvelaze 

patara TaobisaTvis did bebiad anu pep-

erad wodebuli, nino svaniZe.58 am ojaxSi 

eqvsi qalisa da bavSvebis garda, oTxi 

srulwlovani mamakaci cxovrobda59, ma-

gram ojaxis ufrosis movaleobas mainc 

qali asrulebda. qali ojaxis ufrosis 

rangSi warmodgenilia aWaraSic. xelva-

Cauris raionSi, sofel aWarisaRmarT-

Si morTulaZeebis did ojaxs xelmZR-

vanelobda deda.60 metic, eTnografiul 

sinamdvileSi damowmebulia SemTxvevebi, 

rodesac patronomiuli negro yofili 

didi ojaxis meTauris qalis saxels 

atarebs.61 saqarTvelos teritoriaze ar-

sebul berZnul did ojaxebSic cnobilia 

qalis ufrosobis wesi.62 berZnul ojaxs, 

marTalia, tradiciulad edga asakiT 

ufrosi mamakaci, xSirad mama an ufrosi 

vaJiSvili, magram amis paralelurad 

sxva didi ojaxis meTauri SeiZleboda 

yofiliyo deda.63 sayuradReboa, rom qa-

lis mmarTvelobas adasturebs lazTa 

saojaxo yofac, sadac ojaxis ufro-

sad uxucesi babua, `papuli~ iTvlebo-

da, misi aryofnis SemTxvevaSi, rogorc 

wesi, mis magivrobas swevda ufrosi biZa 

an Zma, Tumca gamonaklis SemTxvevebSi 

ojaxis didis funqcias moxuci qvrivi 

qalic asrulebda.64 aseT ojaxs special-

uri saxelwodebac ki hqonda, kerZod 

`dadiS oxori~, anu bicolas saxli.65 

metad sainteresoa, agreTve, rom despo-

turi ojaxebisaTvisac ki ar iyo gamor-

icxuli qalis mmarTveloba did ojaxSi. 

amis saukeTeso magaliTia balyaruli 

didi ojaxi, sadac ojaxis ufrosis gar-

dacvalebis Semdeg zogjer mmarTvelis 

movaleoba ufros dedakacsac ekisre-

boda xolme.66 amrigad, saqarTveloSi 

qalis mier ojaxis winamZRoloba did 

ojaxebSic iyo miRebuli mxolod gamon-

aklisis saxiT da, rogorc Cans, amis mTa-

vari mizezi ojaxSi mxolod mamakacTa 

aryofna ar unda yofiliyo. xaraZis 

mosazrebiT, zemoaRniSnuli garemoeba 

ojaxis formaTa ganviTarebis garkveul 

gardamavlobasTan unda iyos dakavSire-

buli, roca ojaxis marTva mamakacis 

xelSia da calkeul SemTxvevaSi mdedro-

biTi sqesis warmomadgenelTa mier maTi 

Secvla jer kidev SesaZlebelia.67 naTe-

lia, rom zemoT moyvanili magaliTebi 

mTlianad aqarwylebs gamoTqmul mosaz-

rebas, TiTqos didi ojaxis ufrosi ar 

SeiZleboda yofiliyo qali da aseTi 

ram mxolod mamakacTa ararsebobis 

SemTxvevaSi, da isic individualur (pa-

tara) ojaxSi, iyo SesaZlebeli. amasTan, 

ojaxis ufrosis Tanamdeboba qals imis 

miuxedavad eWira, iyo Tu ara mis ojaxSi 

sxva srulwlovani mamakaci. Tumca unda 

iTqvas, rom qalis mmarTveloba mxolod 

gamonaklisia saqarTvelos realobaSi 

da ara wesi. Cveulebriv, did ojaxebSi 

asakiT ufros qals diasaxlisis (ufrosi 

qalis) roli hqonda da ara didi ojaxis 

ufrosis. is iyo, faqtobrivad, meore 

piri ojaxSi da garkveuli uflebebiTac 

sargeblobda saojaxo sabWoSi. demokra-

tiul ojaxebSi ufrosi diasaxlisis 

arCevac xdeboda, Tumca gansxvavebuli 

wesiT, kerZod, saZmo da sabiZaSvilo 

ojaxebSi ufrosad ara asakiT uxucesi, 

aramed ufro adre moyvanili rZali iT-

vleboda.68 ufrosi diasaxlisis arCevis 

SemTxvevaSic gamocdilebasa da saojaxo 

saqmis gaZRolis unars aseve didi mniS-

vneloba eniWeboda.69 

unda aRiniSnos, rom, sazogadod, 

ojaxis ufrosi saqarTveloSi airCeoda 

sicocxlis bolomde. marTalia, ojax-

is didi iqamde rCeboda Tavis postze, 

sanam ojaxis Rirseulad gaZRolis un-

ari hqonda, magram es mainc ar niSnavda 

misi vadiT arCevis SesaZleblobas. anu 

mmarTvels saqarTveloSi uvadod – sikv-

dilamde – irCevdnen. gansxvavebiT ser-

biuli da xorvatiuli didi ojaxebisa, 

sadac ojaxis meTauris erTi wlis vadiT 

arCevas icnobdnen.70 marTalia, zog re-
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gionSi dadasturebulia morige diasax-

lisis saxeliT cnobili instituti, 

rac ojaxis ufrosi rZlebis droebiT 

arCevas iTvaliswinebda,71 magram es wesi 

ar gulisxmobda ojaxis mmarTvelobaSi 

vadis dawesebas, radgan ojaxis ufrosi 

diasaxlisis postic, misi meuRlis ms-

gavsad, uvado iyo.72  

niSandoblivia, rom saqarTvelos 

yvela kuTxeSi gadayenebis Semdegac 

ojaxis yofili meTauri, uxucesi wevri, 

garkveul privilegiebs inarCunebda. 

mas kvlav ekiTxebodnen rCevas da for-

malurad mainc misi sityva saboloo iyo. 

magaliTad, aWaraSi saxlis didi Tavs 

valdebulad Tvlida, daTaTbireboda 

uxucess.73 xolo qsnis xeobis qarTvel 

mTielebSi ufros-umcrosobis etiketi 

yvela umcross avalebda uxucesisadmi 

gansakuTrebul mokrZalebas, maT Soris 

ojaxis moqmed winamZRolsac.74 xevSi 

yvela mniSvnelovan gadawyvetilebas mas 

uTanxmebdnen.75 amasTan, sicocxlis bo-

lomde yofili ufrosis kompetenciaSi 

rCeboda samoyvro, samtro urTierTo-

bebis mowesrigeba da Zveli tradicie-

bis kontroli.76 svaneTSi, rac ar unda 

moxuci yofiliyo ojaxis uxucesi, wesi, 

`rjulis wesTa asruleba~ nebismier 

SemTxvevaSi mas unda ganexorcielebi-

na.77 es garemoeba saqarTveloSi ufrose-

bisadmi gansakuTrebuli damokideb-

ulebiT da didi ojaxis ufrosis statu-

sis mniSvnelobiT unda aixsnas. swored 

didi ojaxis ufrosis avtoritetze miu-

TiTebs saqarTveloSi daculi ganrideb-

is78, igive moridebis, mokrZalebis an um-

Zraxobis79 saxeliT cnobili Cveuleba.

ganridebis instituti samecniero 

literaturaSi ganmartebulia rogorc 

sazogadoebis wevrTa tradiciuli re-

gulirebis erT-erTi mniSvnelovani sa-

Sualeba, romelic saukuneebis ganma-

v lobaSi moqmedebda msoflios sxva-

dasxva qveyanaSi.80 igi tabus movlenaTa 

sistemis nawilia da adamianis moqmede-

baTa SezRudviT gansazRvravs ama Tu im 

wevris statussa da pozicias.81 amasTan, 

demonstraciulobis xasiaTis dakargvis 

miuxedavad, am Cveulebas dResac ar ga-

nucdia sruli gadaSeneba.82 

sainteresoa, ra igulisxmeboda gan-

ridebis wesSi saqarTvelos did ojaxeb-

Si, rogor xdeboda misi ganxorcieleba 

da ra roli hqonda ojaxis dids am wesTan 

mimarTebiT?

arsebobs ganridebis institutis 

farTo da viwro gageba. pirveli gulisx-

mobs, erTi mxriv, sisxliT monaTesave 

ojaxis wevrebs Soris gansakuTrebul 

damokidebulebas, romelic bavSvis da-

badebiT iwyeba, xolo meore mxriv, ojax-

Si axali arasisxliT naTesavis gamoCenas 

ukavSirdeba.83 rac Seexeba am cnebis vi-

wro gagebas, is, upirvelesad, ukavSird-

eboda qmris ojaxSi axali, ucxo arasisx-

liT naTesavis Sesvlas.84

ganridebis Cveuleba ar yofila da-

maxasiaTebeli mxolod saqarTvelosaT-

vis. es instituti farTod iyo gavrce-

lebuli mTel kavkasiaSi da met-nak-

lebi gansxvavebiT xorcieldeboda.85 

Zi riTadi principi, razec es Cveuleba 

idga, iyo ojaxis wevrebs Soris sqesis, 

asakisa da avtoritetis mixedviT erT-

maneTisadmi gansakuTrebuli damokide-

bulebis gamoxatva. 

igi gulisxmobda, erTi mxriv, axal-

gaz rda qalebis mokrZalebas ufrosi 

Taobis rogorc mamakacebTan, ise qale-

bTan (upirvelesad ki qmris naTesao-

basTan), xolo meore mxriv, ufrosi 

Ta obis mamakacebis mier ojaxis sxva 

wevrebTan moridebuli damokidebule-

biT gamoixateboda. zogjer es saubris 

akrZalva mTeli sicocxlis ganmavloba-

Si moqmedebda da mxolod mkacrad gan-

sazRvruli proceduris dacvis Semdeg 

irRveoda. amis paralelurad, ganride-

bis Cveuleba ojaxis wevrebisadmi sa-

gangebo mimarTvis wessac moiazrebda. 

zogadi wesis mixedviT, rac saerTo 

iyo mTeli kavkasiisaTvis, is axalgaz-

rda, romelic ufrosTan axlos dajde-

boda, misi Semosvlisas fexze ar wa-

modgeboda da mokrZalebiT anu umZra-

xobiT ar daadasturebda Tavis pativis-

cemas, sazogadoebis TvalSi uRirs 
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wev rad iTvleboda.86 es, upirvelesad, 

exeboda patarZals. aWaris did ojax-

Si, ise rogorc mTel kavkasiaSi, gan-

sakuTrebuli mokrZaleba swored maT 

marTebdaT.87 axalgazrda qali daniSvni-

sTanave Tavs aridebda Tavisi ojaxisa da 

gvaris ufros wevrebs, gansakuTrebiT 

ki saqmros naTesavebs.88 bunebrivia, es, 

upirvelesad, exeboda ojaxis ufross, 

mamamTils. magaliTad, xulos raionSi 

patarZals sikvdilis bolomde ekrZale-

boda mamamTilTan dalaparakeba, xolo 

ufros mazls, romelic amavdroulad 

SesaZloa, ojaxis ufrosi yofiliyo, 

is 10-15 weliwadi ver gascemda xmas.89 

(aqve unda iTqvas, rom gadamwyveti mniS-

vneloba ara ojaxis ufrosobas, aramed 

ojaxis wevris asaksa da sqess hqonda. am-

denad, ufrosi mazli, rom arc yofiliyo 

saxlis winamZRoli, patarZals am wesis 

dacva mainc mouxdeboda). gansxvavebuli 

viTareba iyo qvemo aWaris soflebSi, 

sadac aRniSnul wess patarZali 40 dRi-

dan 1-3 wlamde da, iSviaTad, 7 wlamdec 

icavda.90 sainteresoa agreTve ganride-

bis wesi saqarTveloSi, kerZod aWaraSi 

mcxovrebi berZnebis yofaSi. moridebis 

wesebis dacvas, zogadad, berZnebSi sti-

moma erqva.91 am Cveulebis mixedviT, am 

ojaxebSic patarZali moklebuli iyo 

laparakis saSualebas, upirvelesad ma-

mamTilTan.92 l. demurovas cnobiT, ar-

sebobda didi ojaxebi, sadac mamamTili 

ukve xandazmuli iyo da rZali didi xnis 

bebia, magram isini mainc ar ekontaqte-

bodnen erTmaneTs.93 gamodis, rom aqac, 

zemo aWaris msgavsad, ganridebis insti-

tuts dawesebuli vada ar hqonda. umZ-

raxobis aseve mkacri wesi moqmedebda xe-

vSic. aqac, zemo aWaris msgavsad, rZali 

mTeli cxovrebis ganmavlobaSi xmas ar 

scemda mamamTils, xolo dedamTilsa da 

ufros mazls, sul mcire, 5 weli ar ela-

parakeboda.94 patarZali sikvdilamde 

xmas ar iRebda mamamTilTan oseTSic, 

metic, iToniSvilis ganmartebiT, uZve-

les periodSi ar iyo dadasturebuli 

arc erTi SemTxveva, roca es wesi dair-

Rva.95 gansxvavebiT aWarisa, oseTSi rZa-

li ufross mazls, mamamTilis msgavsad, 

mTeli cxovreba ar esaubreboda. iyo mx-

olod erTi gamonaklisi – Tu maT Soris 

asakobrivi sxvaoba didi ar iyo, mamakaci 

Tavisi iniciativiT arRvevda Cveulebas 

da saubris nebas rTavda qals.96 ganride-

bis wess icavdnen qistebic.97 aq patarZa-

li mxolod 2-3 weli ar saubrobda mamam-

TilTan da verc sxva xnier mamakacebTan. 

mxolod erTi wlis Tavze mamamTils 

SeeZlo daerRvia es Cveuleba.98 umZraxo-

bis institutis darRvevas icnobdnen 

aWaraSic, magram es asakze ar iyo damok-

idebuli – rogoric ar unda yofiliyo 

sxvaoba rZalsa da mazls Soris, am uka-

nasknels ufleba hqonda, neba daerTo 

patarZlisaTvis da daerRvia Cveuleba.99 

imave wesiT, mamamTilsac SeeZlo gaetexa 

umZraxoba.100 sainteresoa, ras niSnavda 

ganridebis darRveva da ra wesiT xdeboda 

misi Sesruleba. yvelgan umZraxobis dar-

Rvevis iniciatori iyo mamamTili an ma-

zli da swored maTi nebarTvis (Txovnis) 

Sedegad wydeboda ganrideba. magaliTad, 

umZraxobis darRvevis mizniT, kacebi 

yidulobdnen saCuqrebs rZlebisTvis, 

magram mizans mxolod nawilobriv aR-

wevdnen, radgan qali kacis SekiTxvaze 

mainc ar aZlevda pasuxs.101 aWaraSi did 

berZnul ojaxebSi stimomas darRveva 

Semdegi wesiT xdeboda: ramdenime wlis 

gasvlis Semdeg (daaxloebiT 5 – 10 weli 

da ufro metic) mamamTili TxovniT mi-

marTavda rZals, dalaparakeboda da 

mas sxva wevrebis TandaswrebiT patara 

sadResaswaulo sufraze saCuqars gad-

ascemda.102

iyo regionebi saqarTveloSi, sadac 

ganridebis instituti naklebad iyo dac-

uli. guriasa da imereTSi morideba imiT 

gamoixateboda, rom rZali mamamTilsa da 

ufros mazlebs elaparakeboda wynarad 

da iSviaTad.103 umZraxobis institutis 

gamoZaxili unda iyos xevsureTSi arse-

buli Cveuleba, romlis mixedviTac gama-

rjobas erTmaneTs mxolod mamakacebi 

eubnebodnen da qalis misalmeba sircx-

vilad iTvleboda.104 rac Seexeba leCxum-

sa da kaxeTs, aq ganridebas saerTod ar 



saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

 112

icavdnen. mamardaSvilis ganmartebiT, 

patarZali Cveulebriv esaubreboda ma-

mamTil-dedamTils da maT, Sesabamisad, 

dedasa da mamas eZaxda.105

rac Seexeba SezRudvebs, romlebic 

ufros mamakacs ekisreboda, ZiriTadad, 

emociis gamoxatvis akrZalvasTan iyo 

dakavSirebuli. marTalia, es akrZalvebi 

uSualod ojaxis ufrosobas ar ukav-

Sirdeboda, magram mamakacis am postze 

yofna ar aTavisuflebda mas am wesis 

Sesrulebisagan. maSasadame, ganridebis 

Cveuleba exeboda ufros mamakacs, imis 

miuxedavad, iyo Tu ara is ojaxis mTa-

vari winamZRoli. magaliTad, xevSi, iseve 

rogorc saqarTvelos bevr sxva kuTxeSi, 

akrZaluli iyo mamis mier Svilis akvnis 

darweva, umcrosi Zmis xelSi ayvana da 

mofereba.106 amis msgavsad, aWaraSi, aler-

sis garda, aseve akrZaluli iyo mamis mier 

Svilisadmi saxeliT mimarTva,107 aseve 

akrZaluli iyo mamakacis mier bavSvis 

xelSi ayvana fSav-xevsureTSic.108  miuxe-

davad am SezRudvebisa, ojaxis ufross 

yvelaze naklebad exeboda ganridebis 

wesi. piriqiT, umZraxoba, upirvelesad, 

swored misi avtoritetis gaZlierebas 

uwyobda xels. 

amrigad, saqarTveloSi, upirate-

sad, solidaruli anu demokratiuli 

mmarTvelobis tipis ojaxebia cnobili, 

sadac garantirebulia ojaxis ufrosis 

arCevis wesi. ojaxis xelmZRvaneloba ar 

aris wminda memkvidreobiTi xasiaTisa 

da, asakis garda, damokidebulia ojaxis 

ufrosis unarze, Rirseulad gauZRves 

ojaxs. amasTan, SeiniSneba erTpirovnu-

lidan solidaruli mmarTvelobisken 

Secvlis tendencia saqarTvelos teri-

toriaze arsebul araqarTul did ojax-

ebSic, rac, bunebrivia, qarTuli gav-

leniT unda aixsnas. saqarTvelos sxva-

dasxva kuTxeSi dasturdeba gamonakli-

sis saxiT ojaxis saTaveSi mdedrobiTi 

sqesis warmomadgenelTa mosvlac, rac 

ara mamakacTa simciriT, aramed qarTu-

li saojaxo Temis specifikiTac aixs-

neba. Tumca unda aRiniSnos, rom qalTa 

mmarTveloba gamonaklisia saqarTvelos 

did ojaxebSi da konkretuli ojaxis 

ufrosi qalebis gansakuTrebul unare-

bze miuTiTebs. sagulisxmoa isic, rom 

saqarTveloSi, miuxedavad zogierT re-

gionSi islamis gavrcelebisa da ojaxis 

wevrTa individualuri uflebebis war-

moSobisa, erTpirovnuli mmarTveloba 

mainc ar Camoyalibda. Tanac, miuxedavad 

solidaruli mmarTvelobisa da ojaxis 

ufrosis arCeviTobisa, ojaxis uxuc-

esi wevri inarCunebda privilegiebsa da 

garkveul valdebulebebs gadayenebis 

Semdegac. saqarTvelos did ojaxebSi, ise 

rogorc mTlianad kavkasiaSi, daculi 

iyo ganridebis anu umZraxobis wesi, rac, 

upirvelesad, umcrosi Taobis (pirvel 

rigSi, mdedrobiTi sqesis) moridebiT 

gamoixateboda ufrosi Taobis wevre-

bisadmi. bunebrivia, ufrosi Taobis 

wevrebs Soris gansakuTrebiT pativce-

muli ojaxis ufrosi mamakaci gaxldaT, 

rac misi asakiT, sqesiTa da avtoritetiT 

iyo ganpirobebuli.
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It is a well-known fact that the large families 
had survived until the beginning of XX centu-
ry1 and were duly merited by the researchers. 
The heritage of large families – family house-
holds has become the area of interest for eth-
nographers, historians, ethnologists and soci-
ologists. But irrespective of such interest, this 
phenomenon has never been studied from the 
legal point of view. However, the investigation 
of such legal issues as the structure of a large 
household, management of a family, election 
of a head of a family and the rights and ob-
ligations thereof (proprietary, obligatory, and 
hereditary), the role and duties of a family 
council, should have been very interesting for 
the history of law. This paper investigates the 
legal grounds of the authority of a head of a 
family, specifi cally the criteria set for a head of 
a family – age, sex and capacity and the rules 
of his/her election. Furthermore, owing to the 
topicality of the issue, particular attention will 
be accorded to the election of a woman as a 
head of a large Georgian household. In this 
case we mean a woman, who manages a 
large family, who is a head of a family and not 
a chief housewife, who, as a general rule, is a 
wife of a head of a family and whose author-
ity extends only to the management of wom-
anly affairs. Investigation of the powers of a 
head of a family, and especially of the rules of 
election of a head of a family would not have 
been exhaustive without the establishment of 
the type of governance of a large household. 
Thus, the fi rst part of this paper will deal with 

the types of large households in Georgia and 
the last part will describe the custom of aloof-
ness directly in relation with a head of a family, 
also with review the restrictions set for a head 
of a family. 

Three main types of large households 
have coexisted in Georgia: brotherhood, cous-
inhood and paternal households.2 The latter is 
regarded as despotic or autocratic governance, 
which excludes the election of a head of a fam-
ily and ensures hereditary nature of this title.3 
This type of household governance is devoid 
of democratic nature and becomes more like 
classical patriarchal old Roman household 
type with autocratic governance – familia, with 
a pater familia heading it. 4 Such households 
are characterized with mechanical transfer of 
the powers of a head of a family to his heir 
upon the death of the former, autocratic gover-
nance, neglect of the opinions of the other full 
members of the household, punishment of the 
household members, disinheritance, etc.5 

Despite the abundance of paternal 
households in Georgia, they still maintained 
the democratic nature.6 It happened just the 
other way round – the change of the mode of 
household community governance from joint 
to autocratic during the later period, what was, 
fi rst of all, conditioned by the expansion of 
the rights of household members – non-sep-
arated brothers, resulted in splitting up such 
large households and not in the strengthen-
ing the powers of the head of a family.7 Almost 
probably the diversity of opinions in the sci-
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entifi c literature concerning the existence of 
despotic families in the mountainous regions 
of Georgia should be accounted for appar-
ent predominance of joint governance in 
Georgia. For example, according to Rusudan 
Kharadze, a Tushetian family is of despotic 
type, what is proved by a very large authority 
of a father upon the segmentation of a family.8 
This idea is not supported by Kovalevstki and 
he declares a Tushetian household as a dem-
ocratic type of management.9 In this case of 
decisive importance for the author is the com-
mon household property, the individual right of 
alienation of which is not enjoyed by the head 
of a family – the father.10 There is also a dis-
agreement between the scholars concerning 
the type of governance is Abkhazian house-
holds. Sometimes an Abkhazian family is rec-
ognized as despotic as the head of a family 
and the other male members of the household 
are quite strict with their wives.11 However the 
fact that the authority of a head of a family ex-
tended only to women is not suffi cient for the 
recognition of an Abkhazian household as a 
despotic one.12 According to the other posi-
tion, just because of the aforementioned rea-
son an Akhazian family is accorded to an au-
tocratic type of governance.13 This opinion is 
expressly opposed by S.Bakhia, who believes 
that an Abkhazian family is governed by a joint 
governor who equally distributes the whole 
property of the family, without any privileges.14 
It is apparent that when establishing a family 
type the account should be taken of propri-
etary rights of a head of a family on the one 
hand and the capacity to make independent 
decisions on the other apart from the family 
head’s relationship with the other members of 
the household. Otherwise, if the relationship 
with women is regarded as a decisive factor, 
this may lead to the presumption, that Georgia 
has almost never had households with demo-
cratic type of governance. A very unpleasant 
custom, evidenced in Svaneti can serve as 
an example to the foregoing – slaughtering 
of virgins.15 But this does not mean that the 
governance in Svaneti was despotic. South 
Ossetian household may also be mentioned, 

where the authority of a woman – a head of 
a family (Avsini) over the other female mem-
bers was of despotic nature.16 However, de-
spite the foregoing an Ossetian family is be-
lieved to be democratic.17 If we still consider 
an Abkhazian household as a despotic one, 
then this should be accounted not for the pre-
dominance of man’s power over the women’s 
one by virtue of habits and customs, but fi rst of 
all for the fact that a head of a family is entitled 
to disinherit a heir of the family.18 And fi nally, 
it should be mentioned that despotic gover-
nance is still an exception in Georgian reality 
and not a rule, what is fi rst of all proved by 
the electivity of a head of a family in Georgian 
households. As already mentioned this situa-
tion means that family governance in Georgia 
is of democratic type. As an example to the 
foregoing, Itonishvili speaks about the prin-
ciple of identifi cation of a family patriarch in 
Mtiuleti-Gudamakhari, what, according to the 
explanations of the author, means the election 
of a family patriarch by the family council from 
amongst its members.19 The same rules pre-
dominated also in the other regions of Georgia: 
Khevi,20 Ajara,21 Svaneti,22 Pshavi,23 etc. Just 
because of these reason M.Kovalevski com-
pared a Pshavi household with Yugoslavian 
Zadruga and said that an eldest member of 
the family would have become a head of a 
family only if he was wiser, more hard-worker 
and impartial than the others.24 What is more, 
the nomination of a patriarch of a family was 
characteristic not only for Georgian house-
holds, but also for the other nations, who lived 
on the territory of Georgia. For example, as a 
result of Georgian infl uence the election of a 
patriarch of a family became a tradition also in 
Azeri households living in Georgia.25 Nothing 
like this is admissible in Azerbaijan where the 
governance of family community is of despotic 
nature and the authority of a head of a family 
is hereditary.26 A similar case is evidenced in 
Greek households also, residing on the terri-
tory of Georgia, where unlike Greece, there 
is joint governance.27 It is noteworthy, that de-
spite the spread of Muslim religion in Ajara in 
XVII-XVIII centuries, Shariat failed to under-
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mine the ancient Georgian family traditions 
and transform joint governance into despotic 
one28 whilst Chechen households surrendered 
to the infl uence of Muslim religion, what re-
sulted in marked predominance of autocratic 
power of a head of a family.29

The aforementioned rule should not be 
construes as a violation of the principle of 
superiority in households. On the contrary, a 
head of a family is the oldest member of the 
family. As a general rule, this status is enjoyed 
by a grandfather, father or an elder brother. 
The apparent evidence of the foregoing is the 
term, denoting a head of a family in Racha – 
‘a grandfather’.30 However being the oldest 
member of the family does not mechanically 
mean the status of a head of a family. All the 
following three main criteria should be met for 
the attainment of this status: age, sex and ca-
pacity. Many examples can be given to prove 
the foregoing. In particular: the Shetsiruli 
household of Guria was headed by the young-
est brother – a shoemaker Dimitri, and his 
elder brothers were subordinated to him.31 In 
the village Didi Ajara the elder brother Rejeb 
became the head of a family, but he failed to 
duly govern the household and thus his pow-
ers were transferred to the youngest brother – 
Hasana.32 In the village Tsipo the right to gov-
ern the household was granted to the young 
brother, Gigola, who was markedly energetic, 
smart and experienced.33 It is an interest-
ing fact that a similar rule is characteristic for 
the highlanders of the Central Caucasus. For 
example, Chenaev family of Ingushetia was 
headed by the patriarch Lotek, who was no 
more able to lead the family due to his age and 
gave leadership to the middle brother Artakh.34 
Thus, the main reason for a younger male to 
become a family patriarch was the incapacity 
of a candidate or current patriarch, what on the 
one hand meant the incapacitation due to his 
age or health status, and on the other hand – 
inability to lead the household, what was quite 
a hard work. Due to this very reason the sub-
stitution of a head of a family in families with 
despotic governance was an unheard-of fact 
as the power was not dependent on his capac-
ity or experience.35 However, it was a common 

rule for the governing power to be transferred 
to a heir when a family father was still alive but 
incapacitated due to the deterioration of his 
health status or due to his age.36 Because of 
to these differences it is an accepted position, 
that the election of a family father is not com-
mon for despotic governance. It is important 
to clarify whether what is meant under inca-
pacitation: only physical inability of a patriarch 
to govern the family or mental problems due 
to old age. In the case of Khevi, it can be said 
that here the mental ability of a family father 
was the key point. As explained by Itonishvili 
a head of a family would still maintain his sta-
tus even if he was confi ned to bed.37 A fam-
ily father would have been dethroned only in 
the case of his mental incapacitation due to 
illness or old age. Along with the foregoing, the 
basis for the substitution of a family father in 
democratic families could also have been the 
loss of his authority and confi dence in him. For 
example in Kakheti a family father would lose 
the confi dence if he failed to take due account 
of common will of family members upon the 
allocation of yield and he would have become 
obliged to assign his powers to a younger 
brother or his son.38 The same was the situ-
ation in Ossetia, where the abuse of power 
and neglect of family members’ will by a head 
of a family was suffi cient grounds for him to 
lose his authority.39 It is noteworthy, that quite 
often a family father was the incomparable 
master in the main fi eld of activity of the fami-
ly.40 However, this did not exclude the election 
of such a person as a family father who was 
not engaged in the main fi eld of activity of the 
family. Moreover, in Kakheti, the family father 
was sometimes totally exempted from physi-
cal work and was fully dedicated only to the 
governance of the family.41 Generally speak-
ing a family patriarch was supposed to be an 
exemplary worker and to keep up with the 
contemporary life.42 He had to be wiser and 
more skillful than the others.43

Hence the age requirement was violated 
only in cases, when a family patriarch was 
not more able to discharge duties, imposed 
thereon. However, “amongst men who were 
of different age but equally smart, an old per-



 119

M. MATIASHVILI , CUSTOMARY LAW FOUNDATIONS OF THE POWERS OF A HEAD OF A FAMILY IN EXTENDED GEORGIAN...

son always had to lead without any doubt.”44 
This means that age is still the fi rst and one 
of the key criteria for obtaining the status of a 
family patriarch. The superiority principle was 
observed when the place of a deceased or 
decrepit father was given not to his son but 
rather his brother.45 Thus, in families with joint 
governance the power of a family father would 
pass not to his son, but rather to the eldest 
capable male of the family. What is more, in 
Khevi, where brotherhood families were quite 
common, the family leadership would inevi-
table pass to the eldest brother when the de-
ceased family father had brothers, but when 
only the sons or younger brothers remained 
– to the eldest son.46 There was the similar 
rule of election of a family leader in Kartli: the 
powers of the family father would pass to the 
eldest brother.47 A different custom of passing 
the power of a family father is evidenced in 
Guria, where the leadership is bestowed upon 
the eldest son in the case of death of the far-
ther and if the latter lacks relevant character-
istics – to his younger brother.48 It is notewor-
thy, that assets accumulated through personal 
incomes of the leadership candidates also 
had some importance in setting priorities.49 
That is, apart from the aforementioned crite-
ria there was also one more criterion in Guria 
– fi nancial contribution to the family welfare. 
There was quite a specifi c procedure of pass-
ing family leadership also in Ossetia. Here, 
in parallel to passing the power of the family 
father (Khistar) to the eldest member of the 
family there also was the tradition under which 
a family father, being ill or enfeebled, was en-
titled to nominate the future desirable candi-
date.50 As regard large families with despotic 
mode of governance, the status of a patriarch 
belonged only to the heir of the father – son 
even if there was an elder person in the fam-
ily that the latter – a brother.51 A brother would 
become a family governor only in the case of 
minority of the heir.52

Another mandatory criterion for becoming 
a family leader, along with the age and capac-
ity - was the sex. As a general rule, in Georgia, 
like the whole Caucasus, a family was head-
ed by a male. According to the statements of 

Valerian Itonishvili, the election of a woman 
as a head of a family was unacceptable in 
Khevi. 53 They could have been charged with 
such duties only in families with no men, but 
insofar as there are three, four and even fi ve 
generations in a large family, such scarcity of 
men is simply excluded.54 The same opinion 
Gulnara Tsetskhladze is of the same opinion 
about the promotion of a woman within Guria’s 
governance system.55 However, irrespective 
of these arguments the woman’s governance 
in the capacity of a head of a family in the 
other regions of Georgia is still evidenced. For 
examples, there have been cases in Svaneti 
when a woman would become a leader of a 
large family with when her husband and elder 
son were still alive.56 What is more, the fam-
ily was named after her.57 The same was the 
situation in Lechkhumi, where the head of the 
Ugrekhelidze undivided family of Okureshi 
(the representatives of four generations lived 
together) was the eldest person of the family – 
the grand grandmother of the youngest gener-
ation – Pepera – Nino Svanidze.58 There were 
four men of full age in this family apart from six 
women and children,59 but the duties of a head 
of the family were still discharges by the wom-
an. A woman – a head of a family can be found 
in Ajara as well. In the village Ajarisaghmarti, 
Khelvachauri district the Mortuladze family 
was headed by the Mother.60 What is more, 
there are ethnographically evidenced cases 
when patronymic negro bears the name of 
the former woman leader of a large fami-
ly.61 The woman presidency is also known in 
large Greek families living on the territory of 
Georgia.62 Although traditionally a Greek fam-
ily was headed by an elder male, often the fa-
ther or his elder son, but the mother could also 
become the leader of a large family.63 It is note-
worthy, that women governance is evidenced 
in the Laz family as well, where the patriarch 
of the family was the grandfather – Papuli, and 
in the case of his absence, his duties were 
discharged by the elder uncle or brother, how-
ever in exceptional cases the duties of a fam-
ily patriarch were also imposed upon an old 
widow as well.64Such a family had a special 
name too – Dadish okhor, or Aunt’s House.65 
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It is also worth mentioning, that women’s gov-
ernance in a large family was not excluded 
even in despotic families. The best example 
to the foregoing is a Balkhar large household, 
where the duties of a head of a family were im-
posed on an elder woman in the case of death 
of a family patriarch.66 Thus, women’s leader-
ship in the family was accepted even in large 
households as an exemption and as it seems, 
the main reason to the foregoing was not only 
the absence of a man in the family. Kharadze 
believes that the aforementioned situation is 
related to certain transitiveness of the devel-
opment of family formations, when family is 
governed by men and it is still possible for fe-
male members of the family to substitute them 
in exceptional cases.67 It is apparent, that the 
above examples fully dissolves the idea that 
a woman could not have become a leader of 
a large household and this would have hap-
pened only in the case of absence of a man in 
the family and only in individual (small) hous-
es. Furthermore, a woman would hold the po-
sition of a patriarch of the family irrespective 
of whether or not there was some other male 
of full age in her family. However, it should 
be mentioned, that women’s governance is 
just an exemption in Georgian reality and not 
a rule. Generally, the elderly women played 
the role of a housewife and not of a head of 
a family; actually she was the second person 
in the family and has certain rights in a family 
council. In democratic families the housewives 
were also elected, however according to dif-
ferent rules, specifi cally, in brotherhood and 
cousinhood families the leading position was 
held not by the elder women, but the daugh-
ter-in-law who was the fi rst to join the family.68 
Experience and the ability to manage house-
hold affairs were of major importance upon the 
election of the chief housewife.69

It should be mentioned, that generally, a 
family patriarch is elected in Georgia for life-
time. Although a family patriarch holds his post 
until he is able to carry out his duties with dig-
nity, this still does not mean the possibility of 
electing him for a certain period. This means 
that a patriarch is elected for an indefi nite 
period – for his lifetime, unlike Serbian and 

Croatian large households, where according 
to the tradition a head of a family was elected 
for a period of one year.70 Although in certain 
regions know the institute of housewife on 
duty, which provided for the temporary elec-
tion of the eldest daughter-in-law of the family, 
71this rule does not mean the introduction of 
time limits in family governance, as the post of 
household housewife, like that of her spouse, 
was for lifetime.72 

It is noteworthy that in all the parts of 
Georgia a former family patriarch would main-
tain certain privileges after resignation. He 
was still addressed for an advice and formally 
he was the last to say a word. For example in 
Ajara, a family leader felt obliged to consult the 
patriarch.73 And in Georgian highlands of the 
Ksani gorge the etiquette of seniority obliged 
the younger members of the family to partic-
ularly respect the old members of the family 
and, amongst them the current head of the 
family.74 In Khevi all the important decisions 
were agreed with him.75 Furthermore, the reg-
ulation of the relationships with friends and en-
emies, supervision over the observance of old 
traditions was still the competence of a former 
family leader.76 In Svaneti the tradition of the 
“execution of the rules of religion” was to be 
performed by the eldest member of the fam-
ily, irrespective of his age.77 This situation can 
be accounted for particular attitude towards 
old people in Georgia and the importance of 
the status of a family patriarch. The custom 
of aloofness,78 or veneration, isolation79, main-
tained in Georgia, also speaks for the author-
ity of a head of a large household.

The scientifi c literature defi nes the insti-
tute of aloofness as one of the most important 
tools of traditional governance of the members 
of the society, which was maintained in many 
countries of the world for centuries.80 It is a 
part of the system of Taby phenomena and 
defi nes the status and position of a member 
through the restriction of human activities.81 
However, irrespective of losing its demonstra-
tive nature this tradition has not fully disap-
peared as yet.82

It is interesting to investigate whether 
what was the meaning of aloofness custom for 
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large Georgian households, how it was imple-
mented and what was the role of a head of a 
family in relation with this custom.

There are the narrow and wide under-
standings of the institute of aloofness. The fi rst 
one means a special relationship between the 
members of consanguine families, which be-
gins with the birth of a child on the one hand 
and on the other is related to the appearance 
of a new non-genetical member in the family.83 
As regards the narrow understanding of this 
concept, it is fi rst of related to joining a family 
by a new, non-genetical relative.84

The custom of aloofness was not charac-
teristic only for Georgia. It was widely known 
in the whole Caucasus and was pursued with 
more or less differences.85 The main principle, 
this custom was based on, was the expression 
of special attitude to each other by the mem-
bers of a family according to their sex, age and 
authority.

Aloofness, fi rst of all, meant keeping si-
lence, prohibition of conversation. This, fi rst of 
all, implied the respect of the older generation 
of the family, both male and female (fi rst of all 
of the husband’s relatives) by young women 
and on the other hand – was manifested in 
the respectful attitude of the males of elder 
generation towards the other members of the 
family. Sometimes this prohibition of conver-
sation was maintained for the whole life and 
was violated only in full observance of a strict-
ly defi ned procedure. In parallel the custom of 
aloofness also included the specifi c rules of 
addressing family members. 

According to a general rule, what was 
common for the whole Caucasus, the young 
person, who would dare to sit down beside 
a head of a family, would not stand up when 
the latter entered room and would not dem-
onstrate his/her respect through a modest be-
havior, that is, through keeping silent, would 
have been regarded as an unworthy mem-
ber of the family.86 This fi rst of all concerned 
a daughter-in-law. In Adjarian households, as 
in the whole Caucasus, they had to be par-
ticularly modest.87 As soon as a young wom-
an was engaged, she tried to avoid the elder 
members of her family and kin and especially 

the relatives of her fi ancée.88 Naturally, this 
fi rst of all concerned the head of the family, 
her father-in-law. For example, in Khulo re-
gion, a daughter-in-law was forever prohibited 
from talking to her father-in-law and also she 
was not allowed to talk to her eldest brother-
in-law, who might have been the head of the 
family as well, for 10-15 years.89 (It should as 
well be mentioned that it was the age and sex, 
that mattered and not the leadership of the 
family. Thus, the daughter-in-law had to ob-
serve the established rule even if the eldest 
brother-in-law was not the head of the family). 
There was a different situation in the villages 
of Kvemo Ajara, where a daughter-in-law was 
to observe this rule for a period of 40 days, 
up to 1-3 years and very seldom, even up to 
7 years.90 The institute of aloofness is also in-
teresting in the family life of Greeks, who lived 
in Georgia, particularly in Ajara. The obser-
vance of the aloofness rules with Greeks was 
called stimoma.91 According to this tradition a 
daughter-in-law was deprived of the right to 
talk, fi rst of all, to her father-in-law.92 According 
to Demurova’s data there were large families, 
where the father-in-law was very old and the 
daughter-in-law – already a grandmother, but 
they still never contacted.93 As it turns out the 
institute of aloofness had no set timelines, like 
Zemo Ajara. The strict rule of keeping silence 
was notable in Khevi as well. Here, like Zemo 
Ajara, a daughter-in-law was never allowed to 
talk to her father-in-law and she could speak 
to her mother-in-law and eldest brother-in-law 
only after the expiry of, at least 5 years.94 A 
daughter-in-law was obliged to keep silent 
with her father-in-law until the end of life and, 
what is more, according to Itonishvili there has 
been no registered case of violation of this rule 
in the past.95 Unlike Ajara, an Ossetian daugh-
ter-in-law would never talk either to her eldest 
brother-in-law, like a father-in-law. There was 
only one exception – when there was no ma-
jor age difference between them and the men 
would violate this habit at their own initiative 
and let the women speak.96 The Kists also 
abided by the custom of aloofness.97 Here the 
daughter-in-law would not talk either to the fa-
ther-in-law or the other elderly men only for 2-3 
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years and only after the expiry of one year the 
father-in-law was entitled to violate this cus-
tom.98 The violation of the institution of silence 
was also known in Ajara, but here the age did 
not play the leading role – no matter what was 
the age difference between a sister-in-law and 
a brother-in-law, the latter was entitled to al-
low the sister-in-law to violate this habit.99 
Likewise the father-in-law was also entitled 
to violate the silence.100 It is quite interesting 
what did the violation of aloofness mean and 
how it happened. In every case the initiator of 
the violation of aloofness was a father-in-law 
or a brother-in-law and the aloofness was ter-
minated only with their permission (request). 
For example, for the violation of aloofness the 
men would buy some presents for their daugh-
ters-in-law and sisters-in-law, but their goals 
were attained only partially, as women would 
still not answer the questions of the men.101 In 
Greek families of Ajara stimoma would be vio-
lated in the following manner: after the expiry 
of several years (approximately 5-10 years or 
even more) the father-in-law would address 
the daughter-in-law and ask her to talk to him 
and would give her a present during a small 
party in the presence of the other family mem-
bers.102

There were some regions in Georgia where 
the institute of aloofness was less observed. 
In Guria and Imereti it was the manifestation 
of veneration when the daughter-in-law would 
talk to her father-in-law and brother-in-law very 
calmly and very seldom.103 A kind of refl ection 
of the institution of silence might have been 
the custom existing in Khevsureti, according 
to which habit only the men would greet each 
other and greeting a woman was regarded 
as a disgrace.104 As regards Lechkhumi and 
Kakheti no aloofness was practiced there. 
According to Mamardashvili, a daughter-in-
law would freely talk to her father-in-law and 
mother-in-law and call them her father and 
mother, respectively.105

As regards restrictions imposed upon an 
elder man of the family, they were mainly re-
lated to the prohibition of the expression of 
emotions. Although these restrictions were not 
directly associated with family leadership, but 

holding of this post would not exempt a man 
from the observance of this rule. Consequently 
the custom of aloofness concerned an elder 
man of the family irrespective of whether or not 
he was the head of the family. For example, 
in Khevi, as in many other parts of Georgia it 
was prohibited for a father to rock the cradle 
of his child, to take his younger brother in his 
hands and caress him.106 Likewise, apart from 
caressing, it was prohibited in Ajara for a fa-
ther to call his child by name.107 In Pshavi and 
Khevsureti the men were also prohibited from 
taking their children in hands.108

Despite these restrictions, the custom of 
aloofness least concerned the head of the 
family. On the contrary, it fi rst of all promoted 
the strengthening of his authority. 

Thus, Georgia mainly knows the families 
with joint or democratic governance, where 
the custom of election of a head of a fam-
ily is guaranteed. Family leadership is not of 
purely hereditary nature and, along with age, 
it also depends on the ability of a family pa-
triarch to lead the family in a worthy manner. 
Furthermore the trend of moving from indi-
vidual to joint governance is also notable in 
non-Georgian large households existing on 
the territory of Georgia, what, naturally, should 
be accounted for Georgian infl uence. In vari-
ous parts of Georgia the exceptional case of 
women becoming the head of families are also 
evidenced, what should be accounted not for 
the lack of male members of the family, but 
rather for the specifi c character of Georgian 
household community. However, it should be 
mentioned that women’s governance is an 
exemption in the large households of Georgia 
and speaks for exceptional skills of women 
leaders of specifi c families. It is also notewor-
thy that despite the spread of Muslim religion 
in certain regions of Georgia and origin of in-
dividual rights of family members, autocratic 
governance still has not developed. And at the 
same time, despite joint governance and elec-
tivity of a head of a family the eldest person of 
the family still maintained certain privileges and 
obligations after resignation. In large Georgian 
households, as in the whole Caucasus, the 
custom of aloofness or silence was abided by, 
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what, fi rst of all, was manifested in the younger 
generation’s (and fi st of all of females) venera-
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nino saginaSvili

adamianiT vaWroba (trefikingi) organoTa aRebis mizniT –
saerTaSorisosamarTlebrivi regulirebis WrilSi

1. Sesavali

adamianiT vaWroba (trefikingi) 

organoTa aRebis mizniT – ar aris didi 

xani, rac am sakiTxs saTanado yuradReba 

daeTmo saerTaSoriso arenaze,1 miuxe-

davad imisa, rom Tavad adamianiT vaWro-

bis (trefikingis) winaaRmdeg brZolas 

didi xnis istoria aqvs.2 niSandobliv-

ia, rom transplantaciis pirveli aqti 

ganxorcielda 1954 wels q. bostonSi 

(aSS)3 da TandaTanobiT moxda medicinis 

am dargis Semdgomi srulyofa. magram 

ganviTarebam, pacientis janmrTelobis 

SenarCunebasa da gaumjobesebaze ori-

entirebul dadebiT SedegebTan erTad, 

gamoiwvia adamianTa eqspluataciis umZ-

imesi SemTxvevebi am sferoSi. aseTma re-

alobam ki dRis wesrigSi daayena saTana-

do samarTlebrivi regulirebis arse-

bobis aucilebloba da organoTa aRebis 

mizniT adamianiT vaWrobis (trefiking-

is) akrZalva aisaxa saerTaSoriso doku-

mentebSi. am mxriv pirveli savaldebulo 

saerTaSoriso samarTlebrivi dokumen-

tia bavSvis uflebebis Sesaxeb konvenci-

is fakultatiuri oqmi ̀ bavSvTa gayidvis, 

bavSvTa prostituciisa da bavSvTa por-

nografiis Sesaxeb~, miRebuli 2000 wels.4 

amasTanave, gasaTvaliswinebelia samec-

niero kvlevebis nakleboba aRniSnul 

sfe roSi5 da am fonze sasiamovno siaxled 

gvevlineba gaerTianebuli erebis orga-

nizaciisa (gaero) da evropis sabWos er-

Toblivi kvleva `adamianis organoebiT, 

qsovilebiTa da ujredebiT trefikingi-

sa da organoTa aRebis mizniT adamianiT 

trefikingis~ Sesaxeb,6 romelic ganxor-

cielda 2009 wels, gaeros generaluri 

asambleis rezoluciis (A/RES/63/14)7 

safuZvelze. generaluri asambleis, 

rogorc saerTaSoriso sazogadoebis 

erTgvari forumis,8 daintereseba da 

sruli mxardaWera zemoxsenebuli er-

Toblivi kvlevis ganxorcielebis mi-

marT unda Sefasdes rogorc dadebiTi 

da imedismomcemi tendencia saerTa-

Soriso arenaze organoTa aRebis miz-

niT adamianiT trefikingis winaaRmdeg 

brZolis aqtiur fazaSi Sesasvlelad. 

gaCnda imedi, rom saTanado yuradReba 

daeTmoba am problemas. problema ki 

namdvilad seriozuli da mravalmxri-

via: XXI saukuneSi adamianiT trefikingi 

kvlav `msoflio masStabis fenomenia~ 

da, fulis ukanonod mopovebis kuTxiT, 

msoflioSi mesame adgils ikavebs, iara-

RiT ukanono vaWrobasa da narkotikebiT 

vaWrobis Semdeg.9 aRniSnuli danaSaulis 

masStabebisa da xarisxis zrdis mizezi 

ki mis farul xasiaTsa da monacemTa sim-

cireSi unda veZioT,10 rac gansakuTrebiT 

vlindeba adamianTa eqspluataciisas 

organoTa aRebis mizniT. magaliTad, 
moldovis respublikaSi, trefikingTan 

brZolis farglebSi, migraciis saerTa-

Soriso organizaciis (IMO) mxardaWeriT 

ganxorcielebuli kvleva cxadyofs, rom 

trefikingis msxverplTa Soris yvelaze 

mwiri monacemebi dafiqsirda organoTa 

aRebis mizniT eqspluataciisas.11 
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wyaro: IOM Moldova (http://www.annakontula.
net/Countering_Traffi cking_in_Moldova_Anna_
Kontula_Elina_Saaristo%5B1%5D.pdf (nanaxia: 
22.01.2011).)

saqarTveloSi ki saerTod ar arse-

bobs oficialuri monacemebi organoTa 

aRebis mizniT adamianiT trefikingis 

SemTxvevebTan dakavSirebiT.12 aseTi mo-

nacemebi mxolod internetSi, araofi-

cialur wyaroebSi aris xelmisawvdomi.13 

rac Seexeba organoebiT trefikings, am 

SemTxvevaSi saqarTvelos oficialuri 

poziciaa, rom aseTi faqtebi fiqsirdeba 

qveynis teritoriaze da rom saxelmwi-

fos mxridan xorcieldeba reagireba,14 

magram ramdenad saTanado da droulia 

igi, es calke sakiTxia. xolo organoTa 

transplantaciasTan dakavSirebiT mo-

nacemebi xelmisawvdomia ara saxelm-

wifo uwyebaTa saitebze, aramed aras-

amTavrobo, arakomerciuli samedicino 

organizaciis – saqarTvelos trans-

plantologTa asociaciis (GAT),15 da 

saerTaSoriso organizaciis - trans-

plantaciis koordinatorTa evropuli 

organizaciis (ETCO)16 formatSi. Tumca, 

Tu gaviTvaliswinebT, rom am organiza-

ciebis mimarT ndobis faqtori sakmaod 

maRalia,17 Sesabamisad, maT formatSi 

ganxorcielebul kvlevebs SegviZlia 

Tavisuflad daveyrdnoT: 

Type of 
exploitation

2000 2001 2002 2003 2004 2005 2006 2007 2008 Total

Sexual 308 364 292 232 196 215 207 172 111 2097

Labour 18 15 35 59 32 159

Begging 20 17 15 17 7 76

Organ
removal

3 5 8

wyaro: saqarTvelos transplantologTa asociacia (http://www.gat.com.ge/statistic.
php (nanaxia: 22.01.2011).)

gadanergvis raodenoba TiToeul wels
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wyaro: IRODaT18 - 2009 01 (http://www.eu-
ropeantransplantcoordinators.org/uploads/
pdfs/Irodat/01%20Irodat%202009.pdf (nana-

xia: 22.01.2011).)

IRODaT - 2009 Georgia
Organ Transplantation living donors
Kidney living 9
Kidney living PMP 2
Liver living
Liver living PMP
Liver Domino transplants
Liver Domino transplants PMP

aqve niSandoblivia, rom, trans-

plantaciis koordinatorTa evropuli 

organizaciis zemoxsenebuli wyaros 

(IRODaT – 2009 01) mixedviT, organo-

Ta gacemisa da gardacvlili donoris 

SemTxvevaSi, organoebis transplant-

aciis grafebSi saqarTvelos magaliTze 

monacemebi ar moipoveba.19

amrigad, organoTa aRebis mizniT 

adamianiT trefikingi gaxlavT kompleq-

suri, problematuri sakiTxi, romelic 

mravali wlis ganmavlobaSi ar iyo saer-

TaSoriso sazogadoebis zrunvis sagani, 

magram msoflio masStabis moTxovnebis 

dasakmayofileblad, transplantaciis 

miznebisTvis sakmarisi organoebis ara-

rsebobis fonze, rac sabolood vlindeba 

adamianiT trefikingSi organoTa aRebis 

mizniT,20 dReis mdgomareobiT ukve mim-

dinareobs aqtiuri kampania am marTlsaw-

inaaRmdego da, metic, zogadsakacobrio 

Rirebulebebis sawinaaRmdego qmedebis 

sapasuxod. xsenebuli kampaniis farg-

lebSi erTgvari imedismomcemi faqto-

ria savaldebulo saerTaSoriso samarT-

lebrivi dokumentebis arseboba. marTa-

lia, maTi raodenoba mwiria, magram am 

SemTxvevaSi raodenoba ar gansazRvravs 

sakiTxis mniSvnelobas. Sesabamisad, 

winamdebare naSromSi ganxiluli iqneba 

swored is saerTaSoriso regulirebis 

formati, romelsac gvTavazobs saer-

TaSoriso sazogadoeba adamianiT tre-

fikingTan, am `mankier gamovlinebasTan~, 

sabrZolvelad da am regulirebis farg-

lebSi gansakuTrebuli yuradReba daeT-

moba msxverplis Tanxmobis namdvilobis 

gansazRvris problematikas, pirovne-

bis nebis avtonomiisa da samarTlebrivi, 

samedicino Tu ekonomikuri interesebis 

urTierTmimarTebis fonze. 

naSromis pirvel TavSi mocemulia 

zogadi debulebebi organoTa aRebis 

mizniT adamianiT trefikingis xasiaTisa 

da masStabebis Sesaxeb, raTa mkiTxvels 

winaswarve Seeqmnas naTeli warmodgena, 

Tu ra movlenasTan aqvs saqme. am mxriv, 

gansakuTrebiT sainteresoa warmodge-

nili grafebi da statistikuri monace-

mebi, maT Soris saqarTvelos magali-

Tze, rac kidev ufro metad warmoaCens 

winamdebare naSromSi ganxiluli sakiTx-

is mniSvnelobasa da aqtualobas; naS-

romis meore TavSi ganxilulia, erTi 

SexedviT, sakmaod teqnikuri sakiTxi – 

terminTa ganmarteba. magram aRniSnuli 

Tavis farglebSi ganxorcielebuli ana-

lizi cxadyofs, rom Secdomebi xSirad 

detalebSia damaluli da rom prob-

lemis dasaregulireblad saWiroa yve-

la sakiTxis Tanabrad gaTvaliswineba; 

mesame TavSi warmodgenilia organoTa 

aRebis mizniT adamianiT vaWrobis sa-

marTlebrivi regulirebis CarCo, maT 

Soris, ganxilulia gaeros, evropis sab-

Wosa da evrokavSiris Sesabamisi aqtebi. 

magram gansakuTrebuli yuradReba, ra 

Tqma unda, eTmoba savaldebulo saerTa-

SorisosamarTlebriv dokumentebs, sa-

dac asaxulia organoTa aReba, rogorc, 

adamianiT trefikingis formatSi, eqs-

pluataciis erT-erTi forma. am Tavis 

farglebSi, agreTve, niSandoblivia or-

ganoebiT trefikingsa da organoTa aRe-

bis mizniT adamianiT trefikings Soris 

arsebuli gansxvavebis safuZvlebisa 

da mizezebis analizi, radgan praqtika-

Si xSiria am ori danaSaulis gaigive-

bis SemTxvevebi, arada maT danaSaulis 

obieqtic ki sxvadasxva aqvT; winamdebare 

naSromis meoTxe TavSi ganxilulia ada-

mianiT trefikingis kvalifikaciis prob-

lematuri sakiTxi da misi daregulireb-

is gzebi. am mxriv, organoTa aReba raime 

specifikiT ar gamoirCeva, amitom masze 

Tavisuflad vrceldeba kvalifikaci-
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is zogadi midgomebi; naSromis mexuTe 

TavSi ki warmodgenilia organoTa aRebis 

mizniT adamianiT trefikingis erT-erTi 

umniSvnelovanesi sakiTxis – msxverplis 

Tanxmobis siRrmiseuli kvleva samarT-

lebriv, samedicino, ekonomikur kon-

teqstsa da pirTa sxvadasxva kategorie-

bis mimarT. Sesabamisad, sakiTxis mniS-

vneloba ganapirobebs xsenebuli Tavis 

moculobas, masSi mocemulia ara mxolod 

samarTlebrivi regulirebis meqanizme-

bi, aramed ganxilulia praqtikaSi maTi 

ganxorcielebis sirTuleebi da maTi 

gadaWris gzebi. agreTve, winamdebare 

Tavi gvTavazobs problemis sxvadasxva 

kuTxiT xedvis SesaZleblobebs, rac, 

udavod, mniSvnelovania amave problemis 

regulirebis konteqstSi;yovelive ze-

moaRniSnulis gaTvaliswinebiT, naS-

romis meeqvse Tavi ajamebs organoTa 

aRebis mizniT adamianiT trefikingis 

masStabebsa da sirTuleebs da, msof-

lios sxvadasxva qveynis praqtikisa Tu 

Teoriuli midgomebis kvlevis fonze 

gvTavazobs Tavad problemis sworad 

identificirebisa da misi efeqtiani da-

regulirebis SesaZleblobebs. am mxriv, 

gansakuTrebiT niSandoblivia gvamuri 

donaciis, rogorc ZiriTadi da cocxali 

donaciis, alternatiul, damatebiT sa-

Sualebad ganxilva, transplantaciisT-

vis saWiro organoebis naklebobis uni-

versaluri problemis gadaWris farg-

lebSi. sabolood, winamdebare naSromis 

kvlevis obieqtis detalurma analizma 

cxadyo, rom organoTa aRebis mizniT 

adamianiT trefikingi aris kompleqsuri 

problema – samarTlebrivi, samedicino 

da ekonomikuri maxasiaTeblebis gaT-

valiswinebiT; radgan samarTlebrivi 

regulirebis farglebi ukve ganxilul 

iqna naSromis zemoxsenebul TavebSi, meS-

vide Tavi gvTavazobs problemis samedi-

cino da ekonomikuri konteqstebis kv-

levis SesaZleblobas, Tavad am darge-

bis perspeqtividan, aRniSnuli dargebis 

specifikisa da maT farglebSi arsebuli 

sirTuleebis gaTvaliswinebiT. amg-

vari midgoma gamarTlebulia organoTa 

aRebis mizniT adamianiT trefikingis, 

rogorc msoflio masStabis movlenis, 

winaaRmdeg efeqtiani brZolis warmoebis 

miznebidan gamomdinare; naSromis bolo, 

merve TavSi ki warmodgenilia daskvni-

Ti debulebebi da Sefasebebi organoTa 

aRebis mizniT adamianiT trefikingTan 

mimarTebiT. magram mTavari Sefasebaa, 

rom am problemis winaaRmdeg mimarTuli 

kampania unda iyos xangrZlivi, mizanmi-

marTuli procesi da ara erTjeradad 

misaRwevi mizani. amgvari midgoma swo-

rad asaxavs problemis sirTulesa da am 

kuTxiT saerTaSoriso sazogadoebis wi-

naSe arsebul gamowvevebs. 

2. terminTa ganmarteba

sanam uSualod gadavalT Temis sa-

ganze, saWiroa, Tavidanve davazustoT 

winamdebare naSromSi gamoyenebul ter-

minTa mniSvneloba. upirveles yovlisa, 

sagulisxmoa, rom saerTaSoriso doku-

mentebSi umTavresad gamoiyeneba termi-

ni: `organoTa aReba~ (~removal of organs”). 
vambob `umTavresad~ da ara `yvela~ do-

kumentSi, radgan, magaliTad, bavSvis 

uflebebis Sesaxeb konvenciis fakul-

tatiur oqmSi `bavSvTa gayidvis, bavSvTa 

prostituciisa da bavSvTa pornografi-

is Sesaxeb~ gamoiyeneba termini: `bavSvis 

organoTa gadacema~ (~transfer of organs 
of the child~).21 magram sxva savaldebulo 

saerTaSorisosamarTlebriv dokument-

ebSi – transnacionaluri organizebuli 

danaSaulis winaaRmdeg gaerTianebuli 

erebis organizaciis konevenciis oqmi 

`adamianebiT, gansakuTrebiT qalebiTa 

da bavSvebiT, trefikingis Tavidan ac-

ilebis, aRkveTis da dasjis Sesaxeb~;22 

evropis sabWos konvencia `adamianebiT 

ukanono vaWrobis winaaRmdeg brZolis 

Sesaxeb~23 – gamoiyeneba termini: `orga-

noTa aReba~. miT umetes, rom am dokumen-

tebSi asaxulia adamianiT trefikingis 

sayovelTaod aRiarebuli definicia24 

da swored am definiciis farglebSi fig-

urirebs termini: `organoTa aReba~. aqve 

niSandoblivia, rom adamianiT trefik-

ingis sayovelTaod aRiarebuli defini-

cia adgens minimalur standartebs, mini-



 131

n. saginaSvili, adamianiT vaWroba (trefikingi) organoTa aRebis mizniT - saerTaSorisosamarTlebrivi...

malur moTxovnebs, romlebic saxelm-

wifos SeuZlia ganavrcos erovnul do-

neze.25 am fonze:

organoTa aRebis mizniT adamianiT � 
trefikingis amsaxveli yvela saval-

debulo saerTaSoriso samarTleb-

rivi dokumenti moicavs mxolod 

organoTa, da ara, magaliTad, qsovi-

lebis, ujredebis aRebas.26 xolo 

saqarTvelos Sidasaxelmwifoebriv 

kanonmdeblobaSi vxvdebiT Semdeg 

formulirebebs: `adamianis ... or-

ganos, organos nawilis an qsovilis 

gadanergv[a]~;27 ̀ adamianis ... organos, 

organoTa nawilebis, qsovilebisa da 

ujredebis (SemdgomSi – organos) 

... aReb[a], ... da sxva adamianisTvis 

gadanergv[a]~28. 

organoTa aRebis mizniT adamianiT � 
trefikingis arcerT savaldebulo 

saerTaSorisosamarTlebriv doku-

mentSi ar aris naxsenebi termini: 

`organoTa gadanergva~, gansxvave-

biT saqarTvelos kanonmdeblobaSi 

arsebuli zemoxsenebuli gaurkvev-

lobisa. arada, aRniSnuli terminebi 

ar aris identuri: 

termini `organos gadanergva~¾  

(anu `transplantacia~) gulisx-

mobs erTi adamianidan organos 

aRebas da am organos sxva adamian-

isTvis implantacias, sxeulis fun-

qciis/funqciebis aRdgenis mizniT. 

is moicavs mTlian process, orga-

nos momzadebis, dacvis, Senaxvisa 

da transportirebis procedurebis 

CaTvliT.29 

termini `organos aReba~¾  gulisx-

mobs organos aRebas qirurgiuli 

proceduris an sxva saSualebiT, 

tra nsplantaciis mizniT.30

marTlac, `organos aReba~ da `or-

ganos gadanergva~ ar aris identuri 

cnebebi, magram SeiZleba davuSvaT, rom 

maT Soris Sinaarsobrivi sxvaoba ar aris 

ganmsazRvreli samarTlebriv formatSi, 

radgan, konteqstidan gamomdinare, eqs-

pluatacia dakavSirebulia donorTan 

da ara recipientTan. Sesabamisad, ar aqvs 

mniSvneloba, konkretulad romel ter-

mins gamoviyenebT. amiT eqspluataciis 

arsi ar icvleba da arc adamianiT tre-

fikingis definicia izRudeba. Tumca, 

meore mxriv, erTiani midgomisa da erTg-

varovani terminologiis Camoyalibebis 

mizniT, ukeTesia, zustad ganisazRvros 

dasaxelebuli terminebis xmarebis wesi 

da Semdgom es wesi zustad iqnes daculi 

saerTaSorisosamarTlebrivi dokumen-

tebis Targmnisas. am fonze sainteresoa, 

ganvixiloT adamianiT trefikingis sa-

yovelTaod aRiarebuli definiciis 

qarTulenovani Targmanis Semdegi ma ga-

liTebi: 

IOM, � TanamSromloba adamianiT va-

Wrobis winaaRmdeg brZolaSi. sa-

xelmZRvanelo sakonsulo samsax-

uris TanamSromlebisaTvis: `ada-

mi aniT vaWroba~ gulisxmobs pi rebis 

gadabirebas, transportirebas, gad-

ayvanas, Sefarebas an miRebas, muqaris, 

Zalis gamoyenebis an iZulebis sxva sa-

SualebiT, motacebiT, TaRliTobiT, 

motyuebiT, Zalauflebis an piris um-

weo mdgomareobaSi yofnis borotad 

gamoyenebis, anda im piris Tanxmobis 

misaRwevad Tanxis an sxva sargeblis 

micemiT an miRebiT, visi damokideb-

ulebis qveSac imyofeba meore piri, 

am adamianTa eqspluataciis mizniT. 

eqspluatacia, rogorc minimum, gu-

lisxmobs sxvaTa prostituciis eqs-

pluatacias an sqesobrivi eqspluat-

aciis sxva formas, iZulebiT Sromas 

an momsaxurebas, monobas an monobis 

msgavs mdgomareobas, monur Sromas 

an organoTa amoRebas~.31

ICMPD, � saswavlo masala mosamar-

TleTa da prokurorTaTvis tre-

fikingTan brZolis Sesaxeb: `ada-

mianiT trefikingi~ niSnavs adami-

anis gadabirebas, transportirebas, 

gadayvanas, TavSesafris micemas 

an miRebas, Zalis an Zalis muqaris, 

an iZulebis sxva formebis, mot-

acebis, TaRliTobis, motyuebis, 

Zalauflebis borotad gamoyenebis 

an daucveli mdgomareobis, gasamr-

jelos an raime sargeblis micemis an 

miRebis dapirebis gamoyenebiT, raTa 
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miRweul iqnes im adamianis Tanxmoba, 

visac kontroli aqvs sxva adamianze, 

am ukanasknelis eqspluataciis miz-

niT. eqspluatacia, rogorc minimum, 

moicavs sxva pirTa prostituciis 

eqspluatacias an seqsualuri eqs-

pluataciis sxva formebs, iZulebiT 

Sromas an momsaxurebas, monobas 

an iseT saqmianobas, romelic aris 

monobis da momsaxurebis msgavsi, an 

organoebis mokveTa~.32

ICMPD, � saxelmZRvanelo samarTal-

damcavi organoebisaTvis adami-

aniT vaWrobis winaaRmdeg brZolis 

Sesaxeb: `adamianebiT vaWroba~ niS-

navs eqspluataciis mizniT adami-

anebis gadabirebas, transportire-

bas, gadayvanas, Sefarebas an miRebas 

muqariT, ZaladobiT an iZulebis sxva 

formiT, motacebiT, TaRliTobiT, 

motyuebiT, umweo mdgomareobis an 

Zalauflebis borotad gamoyenebiT, 

sazRauris anda sargeblis micemiT 

an miRebis gziT im piris Tanxmobis 

misaRwevad, romelsac sxva pirze 

zegavlenis moxdena SeuZlia. eqspl-

uatacia, rogorc minimum, gulisx-

mobs adamianebis prostituciaSi 

Cabmas, seqsualur eqspluatacias 

an sxva saxis momsaxurebis gawevas, 

iZulebiTi Sromis an momsaxurebis 

gamoyenebas, monobis msgavs mdgo-

mareobaSi an monobis Tanamedrove 

pirobebSi Cayenebas, agreTve adami-

anebis iZulebas sxeulis organos 

gadanergvaze~.33 

evropis sabWos konvencia adami-� 
anebiT vaWrobis winaaRmdeg br-

Zolis Sesaxeb (qarTulenovani 

Targmani): `adamianiT ukanono 

vaWroba~ niSnavs eqspluataciis miz-

niT pirTa samuSaoze ayvanas, trans-

portirebas, gadacemas, TavSesafris 

micemas an miRebas, muqaris an Zalis 

an iZulebis sxva formis gamoyeneb-

is, an TaRliTobis, an motyuebis, an 

Zalauflebis borotad gamoyenebis, 

an umweo mdgomareobiT sargeblobis 

an sazRauris an sargeblis micemis an 

miRebis gziT, romlis mizania im piris 

Tanxmobis miReba, romelic axorcie-

lebs kontrols sxva pirze. eqsplu-

atacia, rogorc yvelaze SezRuduli 

ganmartebiT, gulisxmobs sxva pirTa 

eqspluatacias prostituciis miz-

niT an seqsualuri eqspluataciis 

sxva formebs, iZulebiT Sromas an 

momsaxurebas, monur an sxva msgavs 

mdgomareobaSi Cayenebas, katorRul 

muSaobas an organoebis amoclas~.34

yovelive zemoTqmulis gaTval-

iswinebiT, saxelmwifosTvis, romelmac 

moipova seriozuli warmatebebi ada-

mianiT vaWrobis winaaRmdeg brZolis 

farglebSi,35 da, aSS-is saxelmwifo de-

partamentis 2010 wlis ivnisis adamianiT 

trefikingis Sesaxeb moxsenebaSi asaxuli 

monacemebiT, isev pirvel kalaTaSia,36 

ubralod, uxerxulia, rom ver xerxdeba 

Tavad adamianiT trefikingis definici-

is saTanado Targmani (am kuTxiT gan-

sakuTrebiT sagulisxmoa: adamianebiT 

ukanono vaWrobis winaaRmdeg brZo-

lis Sesaxeb evropis sabWos konvenciis 

qarTulenovani Targmani); an Tundac is 

faqti, rom inglisuri terminis: ‘removal 
of organs’ Targmnisas gansakuTrebiT war-

moCnda qarTuli enis mravalferovneba 

saxelmwifo moxeleTa samsaxurebrivi 

sargeblobisTvis gankuTvnil litera-

turaSi, rodesac saqarTvelos erovnu-

li kanonmdeblobis farglebSi damkvi-

drebulia termini: `organos aReba~37. 

3. savaldebulo saerTaSoriso-
samarTlebrivi meqanizmebi

winamdebare naSromis miznebidan ga-

momdinare, ganvixiloT samarTlebrivi 

formati, romlis farglebSic regu-

lirdeba adamianiT vaWroba (trefikingi) 

organoTa aRebis mizniT. am mxriv, gansa-

kuTrebul yuradRebas ipyrobs is saval-

debulo saerTaSorisosamarTlebrivi 

meqanizmebi, romlebic uSualod moicavs 

adamianiT trefikingis aRniSnul for-

mas, ZiriTadad, gaerosa da evropis sab-

Wos farglebSi. aqve niSandoblivia ev-

rokavSiris sabWos 2002 wlis 19 ivlisis 

CarCo gadawyvetileba adamianiT vaWro-
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bis winaaRmdeg brZolis Sesaxeb (Council 
Framework Decision of 19 July 2002 on com-
bating traffi cking in human beings (2002/629/
JHA)),38 romelic mniSvnelovnad imeorebs 

palermos oqmis39 definiciis elementebs, 

magram, `trefikingis oqmisgan gansxvave-

biT, evrokavSiris definicia organoebis 

amoRebas, rogorc trefikingis formas, 

ar moicavs~.40 Tumca unda aRiniSnos, rom 

evrokavSiris formatSi iyo mcdeloba, 

mieRoT sabWos CarCo gadawyvetileba 

adamianis organoebiTa da qsovilebiT 

trefikingis prevenciisa da kontrolis 

Sesaxeb (Initiative of the Hellenic Republic 
with a view to adopting a Council Framework 
Decision concerning the prevention and con-
trol of traffi cking in human organs and tissues 
(2003/C 100/13))41. saberZneTis iniciati-

va iTvaliswinebda, erTi mxriv, organoe-

biT trefikingis sakiTxis moqcevas ada-

mianiT trefikingis definiciaSi da, me-

ore mxriv, aRniSnuli definiciis kidev 

ufro ganvrcobas adamianis qsovilebiT 

trefikingzec.42 ufro konkretulad ki, 

xsenebuli iniciativa moicavda Semdeg 

debulebas: 

`(2) adamianis organoebiT da qso-

vilebiT vaWroba aris adamianiT vaWro-

bis erT-erTi forma, romelic moicavs 

adamianis ZiriTadi uflebebis uxeS 

darRvevebs, gansakuTrebiT ki adamianis 

Rirsebisa da fizikuri xelSeuxeblobis 

winaaRmdeg~.

magram sakiTxis kompleqsurobis, 

sirTulis gamo saxelmwifoebma ver mi-

aRwies SeTanxmebas da, dRevandeli mdgo-

mareobiT, evrokavSiri organoTa aRebis 

sakiTxs ar ganixilavs adamianiT trefik-

ingis formatSi.

winamdebare Tavis formatSi, meti 

sicxadisTvis, saWiroa, Tavidanve gan-

vasxvavoT organoTa aRebis mizniT ada-

mianiT vaWroba (trefikingi) organoebiT 

vaWrobisgan (trefikingisgan). upirveles 

yovlisa, isini gansxvavdebian danaSau-

lis obieqtis mixedviT: adamianiT vaWro-

bis (trefikingis) dros obieqtia cocxa-

li adamiani, xolo organoebiT vaWrobis 

(trefikingis) dros obieqtia cocxali 

an gardacvlili adamianis organo. amas-

Tanave, am ukanasknel SemTxvevaSi ar 

aris aucilebeli adamianiT trefiking-

is definiciis sami ZiriTadi elementis 

kombinaciis arseboba da, zogadad, unda 

aRiniSnos, rom organoebiT trefiking-

is saerTaSoriso doneze SeTanxmebuli 

definicia jerjerobiT ar arsebobs. 

ubralod, am danaSaulis arsi da misi 

Cadenis mizani, adamianiT vaWrobis (tre-

fikingis) eqspluataciis miznisgan gan-

sxvavebiT, adamianis organoebidan fin-

ansuri an sxva ekonomikuri mogebis miRe-

baa, Tundac mesame piris sasargeblod. 

agreTve, msxverplis dacvis konteqst-

Sic adamianiT trefikingi ufro mZime da-

naSaulia da, Sesabamisad, am danaSaulT-

an brZolis sistema msxverplis dacvis 

ufro met garantias iTvaliswinebs. ma-

gram orive danaSauli moicavs organoTa 

aRebas da orive danaSaulis warmoSoba 

ukavSirdeba transplantaciis mizniT 

organoTa naklebobas. amrigad, organ-

oTa aRebis mizniT adamianiT vaWrobas 

(trefikingsa) da organoebiT vaWrobas 

(trefikings) Soris urTierTgadafarva 

xdeba, Tumca gansxvavebuli samoqmedo 

sferoebi aqvT. magaliTad, Tu donors 

Cautarda winaswari samedicino gamokv-

leva, man miiRo sruli informacia 

mosalodneli safrTxisa da Sedegebis 

Sesaxeb, Sesabamisad, ganacxada gaazre-

buli da nebayoflobiTi Tanxmoba orga-

nos gadanergvaze da operaciis Semdeg, 

saTanado samedicino meTvalyure-

obasTan erTad, miiRo dapirebuli anaz-

Raurebac, anu saxeze ar aris eqspluat-

aciis mizniT ganxorcielebuli ukanono 

qmedeba ukanono meTodis gamoyenebiT, 

maSin, saxeze ar aris adamianiT vaWroba 

(trefikingi), magram saxezea organoebiT 

trefikingi, rac vlindeba organos gad-

anergvaSi mogebis miRebis mizniT.43 

amrigad, xsenebuli gansxvavebis 

fonze am kuTxiTac SevaviwrovoT saval-

debulo saerTaSorisosamarTlebrivi 

meqanizmebis CamonaTvali. saboloo jam-

Si ki, miviRebT Semdeg suraTs:

`bavSvis uflebebis Sesaxeb~ konven-¾ 
ciisa, 1989 weli44, da, gansakuTrebiT, 

`bavSvis uflebebis Sesaxeb~ kon-
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venciis fakultatiuri oqmis `bav-

SvTa gayidvis, bavSvTa prosti-

tuciisa da bavSvTa pornografiis 

Sesaxeb~, 2000 weli45, rogorc erT-

gvari leges generalis-isa da lex specia-
lis-is urTierTmimarTeba, romelic 

erTdroulad moqmedebs da avsebs, 

azustebs erTmaneTs46.

konvencia, rogorc yvelaze farTod 

ratificirebuli saerTaSoriso doku-

menti, da misi oqmi miznad isaxavs bavS-

vis uflebebis, bavSvis keTildReobis 

universalur dacvas, bavSvis saukeTeso 

interesebidan gamomdinare.47 maT Soris, 

gansakuTrebuli yuradReba gamaxvileb-

ulia bavSvTa dacvaze `ekonomikuri eqs-

pluataciisa~ (konvenciis 32-e muxli da 

oqmis preambula) da `seqsualuri eqspl-

uataciis yvela formisgan~ (konvenciis 

34-e muxli da oqmis preambula).48 magram 

am fonze konvencia Seicavs zogad, yov-

lismomcvel debulebas, romelic far-

To interpretirebis SesaZleblobas iZ-

leva: 

`muxli 36

wevrma saxelmwifoebma unda daicvan 

bavSvi eqspluataciis yvela sxva form-

isgan, romelic xelyofs bavSvis keTil-

dReobis nebismier aspeqts~.

marTalia, konvenciis travaux prépara-
tiores mowmobs, rom 36-e muxlis formire-

baze msjelobisas gansakuTrebuli 

yuradReba ar gakeTebula eqspluataci-

aze organoTa aRebis mizniT, magram aSS-

is, sabWoTa kavSiris, safrangeTis, nid-

erlandebis, fineTis, italiisa da sxva 

monawileTa mxardaWera zogadi formu-

lirebisTvis motivirebuli iyo imiT, 

rom eqspluataciisgan bavSvTa `sruli 

dacvis~ SezRudva ar momxdariyo raime 

mizeziT, raime formiT.49 Sesabamisad, 

frazaSi: `eqspluataciis yvela sxva fo-

rma~ Tavisuflad SeiZleba moviazroT 

eqspluatacia organoTa aRebis mizniT.50 

fakultatiuri oqmi, marTalia, mi-

Rebulia konvenciis debulebebis, gan-

sakuTrebiT ki 1-li, me-11, 21-e, 32-e, 

33-e, 34-e, 35-e da 36-e muxlebis gaTval-

iswinebiT, magram masSi, konvenciisgan 

gansxvavebiT, pirdapir aris dagmobili 

bavSvis organoTa gadacema bavSvTa gay-

idvis, bavSvTa trefikingis konteqstSi:

`muxli 2

winamdebare oqmis miznebisTvis

bavSvis gayidva gulisxmobs nebis-(a) 
mier qmedebas an saqmis warmoebas, 

rodesac xorcieldeba bavSvis ga-

dacema nebismieri piris an pirTa 

jgufis mier sxvisTvis anazRaurebis 

sanacvlod an sxva nebismieri safuZ-

vliT;

. . . 

muxli 3

yvela wevrma saxelmwifom unda uz-1. 

runvelyos, rom, minimum, Semdeg 

qmedebebs srulad moicavdes misi 

sisxlissamarTlebrivi an samar-

TaldarRvevaTa kanonmdebloba, 

miuxedavad imisa es samarTaldarRve-

va Cadenilia Sidasaxelmwifoebriv 

Tu saerTaSoriso doneze, an indi-

vidualur Tu organizebul safuZ-

velze:

bavSvebis gayidvis konteqstSi, me-2 (a) 
muxlis definiciis Se sa bamisad:

bavSvis SeTavazeba, gadacema Tu (i) 
miReba nebismieri saSualebiT, 

Semdegi mizniT:

bavSvis seqsualuri eqsplu-i. 
atacia;

bavSvis organoTa gadacema, j. 
mogebis miRebis mizniT;

bavSvis Cabma iZulebiT Sro-k. 
maSi~.

adamianiT vaWrobis (trefikingis) 

akrZalvis farglebSi da zemoxsenebuli 

muxlebis samarTlebrivi mniSvnelobis 

gaTvaliswinebiT, amave muxlebis analizi 

cxadyofs, rom es akrZalva SezRudulia 

dacul subieqtTa wriT, kerZod, bavSvis 

cnebiT51; amasTanave, organoTa gadace-

ma mogebis miRebis mizniT ganxilulia 

bavSvis gayidvis konteqstSi. miuxeda-

vad imisa, rom konkretulad termini: 

`adamianiT vaWroba~ bavSvis organoTa 

gadacemis konteqstSi ar aris naxsenebi, 

sagulisxmoa, rom konvenciis 35-e mux-

lSi dagmobilia `bavSvebis gayidva an 

bavSvebiT vaWroba nebismieri mizeziT, 

an nebismieri formiT~, xolo oqmi, Tavis 
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mxriv, efuZneba konvenciis aRniSnul de-

bulebas52. amasTanave, termini `trefik-

ingi~ (‘traffi cking’) sxvadasxva saxelmwifos 

enaze umTavresad iTargmneba, rogorc 

`vaWroba~,53 maT Soris qarTul enazec: 

`adamianiT vaWroba (trefikingi)~54. xo-

lo gayidva, Tavisi arsiT, aris vaWro-

bis cnebis Semadgeneli komponenti da, 

Sesabamisad, xdeba am cnebaTa urTierT-

gadafarva. miuxedavad aRniSnulisa, ar-

sebobs mosazreba, rom adamianis gayidva 

SeiZleba ganxorcieldes, eqspluat-

aciis garda, sxva mizniTac, magaliTad, 

Svilad ayvanis motiviT,55 arada ada-

mianiT vaWrobis (trefikingis) kvali-

fikaciisTvis eqspluatacia erT-erTi 

aucilebeli elementia56. magram ukanono 

Svilad ayvana, gaerosa da evropis sabWos 

farglebSi damkvidrebuli midgomiT, 

ganimarteba, rogorc monobis msgavsi 

mdgomareoba,57 rac, Tavis mxriv, adami-

aniT vaWrobis (trefikingis) definiciis 

farglebSi eqspluataciis erT-erTi 

formaa. anu yovelive zemoxsenebulis 

safuZvelze SeiZleba iTqvas, rom gay-

idvis cneba srulebiT ar ewinaaRmde-

geba, ar gamoricxavs adamianiT vaWrobis 

(trefikingis) definicias.

wyaro: The United States of America 
Department of States, “Traffi cking in Persons 
Report”, 2009 (http://www.state.gov/g/tip/rls/
tiprpt/2009/123128.htm (22.01.2011).)

Language Phrase Literal Translation

Arabic Al-ittijaar              
b’il-bashar

The commercial 
trade of people

Burmese Lu kon ku de Trade in people

French La traite des 
personnes The trade of people

Japanese Jinshin bai bai The buying and 
selling of people

Mandarin Guăi mài
The cheating/
tricking and selling 
of people

Mandarin Fan mai ren 
kou

The buying and 
selling of people

Russian Torgovlyei 
lyudmi The trade of people

Spanish La trata de 
personas The trade of people

Swahili
Usafi rishaji 
haramu wa 
binadamu

The illegal 
transportation of 
human beings

Thai Garn ka manut The act of trading 
persons

amrigad, bavSvis uflebebis Sesaxeb 

konvenciis fakultatiuri oqmi `bavS-

vTa gayidvis, bavSvTa prostituciisa 

da bavSvTa pornografiis Sesaxeb~ aris 

pirveli saerTaSoriso savaldebulo 

dokumenti, sadac dagmobilia adamianiT 

trefikingi organoTa aRebis mizniT.58 

transnacionaluri organizebu-¾ 
li danaSaulis winaaRmdeg gaer-

Tianebuli erebis organizaciis 

konvenciis oqmi `adamianebis, gan-

sakuTrebiT qalebisa da bavSvebis, 

trefikingis Tavidan acilebis, 

aRkveTis da dasjis Sesaxeb~, 2000 

weli59 (e.w. `palermos oqmi~60). 

`realurad, oqmi da konvencia erTi 

didi dokumentia, romelic, zogadad, 

transnacionaluri organizebuli da-

naSaulis (konvencia) da konkretulad 

adamianiT vaWrobis (trefikingis) (oqmi) 

sawinaaRmdego debulebebs Seicavs. 

oqmiT gaTvaliswinebuli samarTaldar-

Rvevebi ganixileba rogorc konvenciiT 

akrZaluli danaSauli~.61 

palermos oqmis umTavresi samarT-

lebrivi Rirebuleba da damsaxureba 

adamianiT vaWrobis (trefikingis) yov-

lismomcveli definiciis SemoRebaa, 

romelic ganmtkicebulia savaldebulo 

saerTaSorisosamarTlebrivi dokumen-

tis doneze da romelmac universaluri 

aRiareba moipova:62

`muxli 3

 terminTa ganmarteba

am oqmis miznebisTvis:

`adamianiT vaWroba (trefikingi)~ (a) 
niSnavs adamianTa gadabirebas, trans-

portirebas, gadacemas, Sefarebas 

an miRebas, muqaris, Zalis gamoyene-

bis an iZulebis sxva saSualebebiT, 

motacebiT, TaRliTobiT, motyue-

biT, Zalauflebis an piris umweo 

mdgomareobis borotad gamoyenebiT 

an im piris Tanxmobis misaRwevad, 

Tanxis an sxva sargeblis micemiT an 

miRebiT, visi damokidebulebis qve-

Sac imyofeba meore piri, am adamian-

Ta eqspluataciis mizniT. eqsplua-

tacia, rogorc minimum, gulisxmobs 

sxvaTa prostituciis eqspluata-
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cias an sqesobrivi eqspluataciis 

sxva formas, iZulebiT Sromas an 

momsaxurebas, monobas an monobis ms-

gavs mdgomareobas, monur Sromas an 

organoTa aRebas;~63

amrigad, palermos oqmma safuZve-

li Cauyara adamianiT vaWrobis (tre-

fikingis) winaaRmdeg aqtiur brZolas64 

da Seqmna am brZolis regulirebis sam-

arTlebrivi formati. SeiZleba, aRniS-

nuli sistema ar aris srulyofili, mag-

ram: 

adgens adamianiT vaWrobis (tre-� 
fikingis) sayovelTaod aRiarebul 

definicias, rac mniSvnelovania er-

Tiani Rirebulebebis damkvidrebisa 

da saerTaSoriso TanamSromlobis 

ganviTarebis kuTxiT, am danaSaulis 

winaaRmdeg sabrZolvelad;65

moicavs zogad debulebebs, ro-� 
melnic farTo interpretaciis 

SesaZleblobas iZleva. magaliTad, 

gadabireba moicavs ara mxolod 

piradi kontaqtis an mesame piris 

meSveobiT potenciuri msxverplis 

dayoliebas, Cabmas saqmianobaSi, 

romelic Semdgom missave eqsplua-

taciaSi vlindeba, aramed am mizniT 

Tanamedrove sainformacio teqno-

logiebis aqtiur gamoyenebasac66;

adgens minimalur standartebs, ro-� 
melTa ganvrcoba SeiZleba ganxor-

cieldes rogorc regionalur sae-

rTaSoriso sivrceSi (magaliTad, ev-

ropis sabWos konvencia `adamianebiT 

ukanono vaWrobis winaaRmdeg brZo-

lis Sesaxeb~ iTvaliswinebs msxver-

plTa dacvis ufro met garantiebs.67), 

ise erovnul doneze (magaliTad, ada-

mianiT vaWrobis (trefikingis) de-

finicia moicavs, minimum, organoTa 

aRebas, rogorc eqspluataciis erT-

erT formas, magram saxelmwifos 

SeuZlia, erovnul kanonmdeblobaSi 

gaiTvaliswinos, organoTa garda, 

magaliTad, adamianis qsovilebisa da 

ujredebis aReba.68).

evropis sabWos konvencia `adamia-¾ 
nebiT ukanono vaWrobis winaaRm-

deg brZolis Sesaxeb~, 2005 weli.69

evropis sabWos konvenciis me-4 mux-

lSi ucvlelad aisaxa palermos oqmis 

adamianiT vaWrobis (trefikingis) defi-

nicia, radgan, rogorc konvenciis gan-

martebiT moxsenebaSia aRniSnuli: `ada-

mianebiT vaWrobis winaaRmdeg ufro 

efeqtianad sabrZolvelad da mis msx-

verplTa dasaxmareblad arsebiTi mniS-

vneloba eniWeba adamianebiT ukanono 

vaWrobis iseTi ganmartebis gamoyenebas, 

romelTan dakavSirebiTac iarsebebs 

saerTaSoriso konsensusi~.70 Tumca ev-

ropis sabWos konvencia adamianiT vaWro-

bis (trefikingis) akrZalvis konteqstSi 

ar Semoifargla sayovelTaod aRiare-

buli, magram minimaluri standartebis 

kopirebiT da SemogvTavaza ufro efeq-

tiani, yovlismomcveli midgoma, romlis 

`upiratesoba~ vlindeba Semdegi speci-

fikuri maxasiaTeblebiT:

konvencia pirveli savaldebulo � 
saerTaSoriso samarTlebrivi doku-

mentia, romelmac ganmarta trefik-

ingis msxverplis cneba71 da, amasTa-

nave, meti yuradReba gaamaxvila msx-

verplTa dacvaze;

konvencia moicavs adamianiT vaWro-� 
bis (trefikingis) yvela formas: 

erovnuli/transnacionaluri, ar 

aqvs mniSvneloba – dakavSirebulia 

Tu ara organizebul danaSaulTan;

konvencia iTvaliswinebs moni-� 
toringis qmediT da damoukideb-

el meqanizms (GRETA) mxareebis 

mier konvenciis debulebaTa ukeT 

Sesrulebis uzrunvelsayofad.72

saboloo jamSi: `evropis sabWos kon-

venciis SemuSavebis mizani ar aris msof-

lio Tu regionalur doneebze Seqmnil 

sxva dokumentebTan konkurencia – kon-

venciis Seqmnis daniSnulebaa aRniSnuli 

dokumentebis safuZvelze uzrunvelyo-

fili dacvis ganmtkiceba..~..73

amrigad, organoTa aRebis mizniT 

adamianiT vaWrobis (trefikingis) regu-

lirebis formatis zogadi ganxilvis 

Semdeg, rac aucilebeli iyo zemox-

senebul dokumentTa samarTlebrivi 

Rirebulebisa da mniSvnelobis ukeT war-

mosaCenad, erTiani suraTis Sesaqmnelad, 
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aucilebelia, ganvixiloT Tavad am dana-

Saulis kvalifikaciis sakiTxic.

4. kvalifikacia

organoTa aRebis mizniT adamianiT 

vaWrobis (trefikingis) kvalifikacii-

sas gamoiyeneba zogadi midgoma. rogorc 

viciT, adamianiT vaWroba (trefikingi) 

moicavs sam ZiriTad elements: qmedeba 

(gadabireba, transportireba, gadacema, 

TavSesafris micema, miReba), saSualeba 

(muqara, Zalis gamoyeneba an iZulebis 

sxva saSualebebi, motaceba, TaRliToba, 

motyueba, Zalauflebis borotad gamoy-

eneba, piris umweo mdgomareobiT sarge-

bloba, im piris Tanxmobis miRweva, Tanxis 

an sxva sargeblis micemiT an miRebiT, 

visi damokidebulebis qveSac imyofeba 

sxva piri), mizani (eqspluataciis mizani, 

rac, minimum, gulisxmobs sxvaTa pros-

tituciis eqspluatacias an sqesobrivi 

eqspluataciis sxva formas, iZulebiT 

Sromas an momsaxurebas, monobas an mono-

bis msgavs mdgomareobas, monur Sromas 

an organoTa aRebas). adamianiT vaWrobis 

(trefikingis) danaSaulis kvalifikaci-

isas aucilebelia samive elementi erT-

droulad iyos saxeze,74 radgan `ada-

mianebiT vaWroba aris am sami ZiriTadi 

komponentis kombinacia da ara es kompo-

nentebi, calke aRebuli~.75 

magaliTad, piri dagikavSirdaT in-

ternetiT da socialuri kvlevis for-

matSi dagisvaT, erTi SexedviT, zogadi 

SekiTxvebi Tqvens janmrTelobasTan 

dakavSirebiT. ramdenime dReSi isev 

dagikavSirdaT internetis saSualebiT 

da axorcielebs Tqvens dayoliebas, 

rom 15 wlis gogonas saswrafod sWird-

eba Tirkmlis gadanergva; gatyuebT, rom 

transplantacia saerTod ar iwvevs jan-

mrTelobis mdgomareobis garTulebebs, 

Tanamedrove samedicino miRwevebis 

fonze, da rom aRniSnul operacias ux-

elmZRvaneleben ucxoeTidan mowveuli 

maRali donis specialistebi; amasTanave, 

garwmunebT, rom Tanxmobis SemTxvevaSi, 

gaakeTebT keTilSobilur saqmes. 

kvalifikacia: aRniSnul qmedebas 

romc ar upasuxoT da eleqtronuli 

werilebi ‘SPAM’-Si gadaagdoT, mas mainc 

adamianiT vaWrobis (trefikingis) kvali-

fikacia miecema, radgan saxezea: qmedeba 

– gadabireba; saSualeba – motyueba; mi-

zani – eqspluatacia organos aRebis 

mizniT.

amrigad, uSualod eqspluataciis 

ganxorcieleba ar aris aucilebeli. sak-

marisia, arsebobdes qmedeba, saSualeba 

da eqspluataciis mizani.76 zemoxseneb-

uli magaliTi ufro TvalsaCinos xdis 

aRniSnul midgomas, rac gamarTlebulia 

danaSaulis simZimiTa da misi aRmoCenis 

sirTuliT.

kvalifikaciis formatSi, agreTve, 

unda aRiniSnos, rom xsenebuli samele-

mentiani kombinaciis farglebSi daSveb-

ulia erTaderTi gamonaklisi bavSvi msx-

verplis mimarT, rodesac ukanono saSu-

alebis elementis ararsebobisas qmedeba 

da eqspluataciis mizani mainc iwvevs 

adamianis trefikingiT kvalifikacias.77 

Tumca aRniSnuli sakiTxi ufro detalu-

rad ganvixiloT msxverplis Tanxmobis 

konteqstSi.

amrigad, organoTa aRebis mizniT ada-

mianiT vaWrobis (trefikingis) samarT-

lebrivi regulirebisa da kvalifikaci-

is zogadi analizis Semdgom da am zogadi 

regulirebis fonze SegviZlia ganvi-

xiloT msxverplis Tanxmoba – rogorc 

mniSvnelovani samarTlebrivi datvirT-

vis mqone sakiTxi, mTlianad, adamia-

niT vaWrobis (trefikingis) winaaRmdeg 

brZo lis konteqstSi da, konkretulad, 

organoTa gadanergvis samarTlebrivi, 

samedicino da ekonomikuri aspeqtebis 

farglebSi.

5. msxverplis Tanxmoba

msxverplis Tanxmoba – es erT-erTi 

umniSvnelovanesi da urTulesi sakiTx-

ia, romelic kidev ufro did datvirTvas 

iZens organoTa aRebis mizniT adamianiT 

vaWrobis (trefikingis) formatSi, ram-

denadac SeboWilia pirovnebis nebis av-

tonomiis uzenaesobiT, rac praqtikaSi 

msxverplis Tanxmobis namdvilobis gan-

sazRvris sirTuliT vlindeba. winamde-
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bare Tavis farglebSi warmodgenilia 

swored am sakiTxis analizi samarT-

lebrivi (ufro konkretulad, samarT-

lebrivi kuTxiT ganxilulia msxverplis 

Tanxmobis namdvilobis gansazRvra da 

kriminalizacia), samedicino, ekonomi-

kuri aspeqtebis gaTvaliswinebiT da pir-

Ta sxvadasxva kategoriis mimarT sruli 

suraTis Sesaqmnelad. 

5.1. msxverplis Tanxmobis namdvilo-

bis gansazRvra da kriminalizacia

msxverplis Tanxmobis namdvilo-

bis gansazRvrisas, upirveles yovli-

sa, gasaTvaliswinebelia pirovnebis 

Ta visufali neba, rac, Tavis mxriv, mo-

icavs: arCevanis Tavisuflebas, anu in-

dividi flobs srul informacias, aqvs 

realuri alternativa da arCevanis ga-

keTebis SesaZlebloba, da srulad acno-

bierebs mosalodnel Sedegebs; da ne-

bayoflobiT Tanxmobas, anu individi 

gadawyvetilebas iRebs damoukideblad, 

yovelgvari fizikuri Tu fsiqologi-

uri zewolis gareSe, da nebis gamovlena 

ar aris dakavSirebuli misi umweo mdgo-

mareobiT borotad sargeblobasTan.

am kuTxiT, didi mniSvneloba aqvs ada-

mianiT vaWrobis (trefikingis) definici-

is dispoziciaSi mocemuli saSualebebis 

mravalferovnebas. es CamonaTvali iT-

valiswinebs iseT SemTxvevebs, rodesac 

advilia msxverplis nebis gamovlenis 

namdvilobis gansazRvra – magaliTad, 

rodesac adamians itaceben organoTa ga-

danergvis mizniT, msxverplis Tanxmobis 

gareSe da mis mimarT fizikuri iZulebis 

gamoyenebiT;78 an rodesac adamians hpird-

ebian dasaqmebas sazRvargareT, rac, 

sabolood, misi eqspluataciiT vlin-

deba organoTa aRebis mizniT.79 agreTve, 

niSandoblivia msxverplis umweo mdgo-

mareobiT sargeblobis SemTxvevebi,80 

rodesac pirs ar aqvs sxva realuri da 

misTvis misaRebi arCevanis gakeTebis 

SesaZlebloba da iZulebulia, dasTanxm-

des sakuTari Tavis eqspluatacias.81 um-

weoba, Tavis mxriv, SeiZleba gamovlindes 

mravali saxiT: fizikuri, fsiqologi-

uri, emociuri, ojaxTan dakavSirebuli, 

socialuri, ekonomikuri, samarTlebri-

vi (magaliTad, rodesac piri ukanonod 

imyofeba qveynis teritoriaze)...82

zemoxsenebuli CamonaTvali moicavs 

iseT SemTxvevebsac, rodesac donori 

Tanaxmaa organos gadanergvaze, magram 

is ar flobs srul informacias opera-

ciis sirTulis, operaciis Semdgom jan-

mrTelobis SesaZlo gauaresebis Sesaxeb, 

romlis codnis SemTxvevaSi is arc da-

sTanxmdeboda transplantacias.83 anu 

sawyis etapze piri acxadebs Tanxmobas, 

iyos eqspluataciis msxverpli da gark-

veuli doziT is acnobierebs mosalod-

nel sirTuleebs, magram mas atyueben da 

ar awvdian srul informacias eqsplu-

ataciis xarisxisa da masStabebis Sesaxeb, 

amitomac mis Tavdapirvel Tanxmobas 

aranairi samarTlebrivi datvirTva ar 

gaaCnia.84 aRniSnuli midgomis sailu-

straciod SeiZleba davasaxeloT evro-

pis sabWos konvenciis ganmartebiT mox-

senebaSi moyvanili magaliTi: `adamian-

ebiT vaWrobisas zogierTma msxverplma 

ar icis, ra moelis, maSin, roca sxvebma 

SesaniSnavad uwyian, rom, magaliTad, me-

Zavoba mouwevT. magram, miuxedavad imisa, 

rom adamians SeiZleba undodes samuSaos 

Sovna da, vTqvaT, meZavoba, es ar niSnavs, 

rom es adamiani Tanaxmaa, daeqvemdeba-

ros yvelanairi saxis Seuracxyofas. 

swored am mizeziT... adamianebiT uka-

nono vaWrobas adgili aqvs maSinac ki, 

Tu msxverpli acxadebs Tanxmobas, gau-

wion eqspluatacia~.85 es magaliTi miT 

ufro realisturia organoTa gadan-

ergvis formatSi. Sesabamisad, Tu adami-

ans ecodineba, rom operaciis Semdgom 

mkurnalobaze, misi xangrZlivvadiani 

uaryofiTi Sedegebis gaTvaliswinebiT, 

SeiZleba imaze meti Tanxa daexarjos, 

vidre Tirkmlis aRebaSi gadauxdian, 

logikuria, amgvar transplantacias yo-

velgvari azri ekargeba da, savaraudod, 

Tundac ekonomikurad uaRresad gaWir-

vebuli adamiani Tavs Seikavebs amgvari 

nabijis gadadgmisgan.

dasaxelebuli magaliTebi cxad-

yofs, rom msxverplis Tanxmobis namdvi-

lobis gansazRvrisas gansakuTrebuli 
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sirTule vlindeba imis dadgenisas, Tu 

sad mTavrdeba Tavisufleba da iwyeba 

Zaladoba.86 am sirTulis dasareguli-

reblad palermos oqmi (me-3(b) muxli), 

evropis sabWos konvencia (me-4(b) muxli) 

da evrokavSiris sabWos 2002 wlis 19 iv-

lisis CarCo gadawyvetileba adamianiT 

vaWrobis winaaRmdeg brZolis Sesaxeb 

(1-li muxlis me-2 punqti) gvTavazobs 

sakmaod moqnil meqanizms: saerTaSo-

riso dokumentebi, erTi mxriv, pativs 

scemen zrdasruli adamianis unars, da-

moukideblad miiRos gadawyvetileba 

sakuTari cxovrebis Sesaxeb (magaliTad, 

TviTeqspluataciis SemTxvevebi), sa-

marTlebrivi regulirebis dasaSvebo-

bis farglebSi, magram, meore mxriv, 

msxverplis Tanxmoba sakuTari Tavis 

eqspluataciaSi ganzraxi an savaraudo 

Cabmis Sesaxeb ar CaiTvleba namdvilad, 

Tu es Tanxmoba miRebul iqna arasaTana-

do meTodebidan (adamianiT trefikin-

gis definiciis meore elementi) erT-

erTis gamoyenebiT.87 swored amgvari 

midgoma – msxverplis nebis gamovlenis 

Tavisuflebis farglebis kontroli, 

adamianiT trefikingis definiciaSi mo-

cemuli arasaTanado meTodebis mraval-

ferovneba da maTi farTo interpreta-

cia iZleva realur SesaZleblobas, ga-

daidgas qmediTi nabijebi am danaSaulis 

winaaRmdeg, misi faruli xasiaTisa da, 

Sesabamisad, kvalifikaciis sirTulis 

fonze.

amrigad, Tu msxverpli Tanaxmaa or-

ganos gadanergvaze, magram sakmarisi 

informaciis arqonis gamo da, Tundac, 

motyuebis safuZvelze srulad ver 

acnobierebs eqspluataciis farTo mas-

Stabebsa da xarisxs, maSin misi nebis ga-

movlena SezRudulia, misi Tanxmoba 

ar aris namdvili da saxezea adamianiT 

trefikingi organoTa aRebis mizniT; 

xolo Tu pirovneba srulad flobs in-

formacias transplantaciis uaryofiTi 

Sedegebis Sesaxeb da srulad acnobie-

rebs mosalodnel samedicino garTu-

lebebs, anu misi Tanxmoba namdvilia da 

samarTlebriv Sedegs warmoSobs, aseT 

dros adamianiT trefikingi ar aris sa-

xeze, radgan adamianiT vaWrobis (tre-

fikingis) definicia ar iTvaliswinebs 

da, Sesabamisad, ar aris dasjadi saku-

Tari Tavis eqspluatacia,88 pirovnebis 

Tavisufali nebis farglebSi. mxolod 

im SemTxvevaSi SeiZleba visaubroT e.w. 

`msxverplis~ samarTlebriv pasuxismge-

blobaze, Tu TviTeqspluataciis aqti 

arRvevs erovnul kanonmdeblobas da 

saerTaSoriso standartebs adamianis 

sxeulis an misi calkeuli nawilisgan 

mogebis miRebis akrZalvasTan dakavSi-

rebiT, Tanac, aseT dros Tu ukve saxezea 

organoebiT vaWroba (trefikingi) da ara 

adamianiT vaWroba (trefikingi) organo-

Ta aRebis mizniT.89

zogadad unda aRiniSnos, rom adami-

aniT vaWrobis (trefikingis) winaaRmdeg 

brZolis konteqstSi saerTaSoriso sa-

marTlis sistema ar cnobs msxverplis 

kriminalizacias. piriqiT: palermos 

`oqmis mizania adamianiT movaWris, da 

ara msxverplis, dasja~.90 xolo evropis 

sabWos konvencia Seicavs `dausjelobis 

normas~, 26-e muxli: 

`TiToeuli mxare, Tavisi samarT-

lebrivi sistemis ZiriTadi principebis 

Sesabamisad uzrunvelyofs, rom msx-

verpls ar daekisros sasjeli kanonsa-

winaaRmdego saqmianobaSi monawileobis 

gamo, im SemTxvevaSi, Tu is iZulebuli 

iyo, ase moqceuliyo~.91

aqve niSandoblivia, evrokavSiris 

farglebSi, evropis parlamentis ua-

ryofiTi pozicia msxverplisTvis sisx-

lissamarTlebrivi pasuxismgeblobis 

dakisrebasTan dakavSirebiT, radgan 

adamianiT trefikingis winaaRmdeg brZo-

lis mizani ar unda iyos adamianis isedac 

rTuli mdgomareobis ufro metad dam-

Zimeba.92 am humanuri midgomis erTgvari 

gagrZelebaa saberZneTis iniciativis 

(mieRoT evrokavSiris sabWos CarCo ga-

dawyvetileba adamianis organoebiTa da 

qsovilebiT trefikingis prevenciisa 

da kontrolis Sesaxeb) farglebSi mim-

dinare debatebi recipientis sisxlis-

samarTlebrivi pasuxismgeblobisgan 

ganTavisuflebis Sesaxeb ukiduresi au-

cileblobis arsebobisas. magram yvela 
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saxelmwifom ar gaiziara amgvari mid-

goma, ris gamoc am da sxva winaaRmdego-

bebis fonze adamianis organoebiTa da 

qsovilebiT trefikingis prevenciisa da 

kontrolis Sesaxeb evrokavSiris sabWos 

CarCo gadawyvetileba ar iqna miRebu-

li.93 

erTi SexedviT, adamianiT movaWris 

samarTlebrivi pasuxismgeblobis auci-

lebloba sakmaod logikuri da samarT-

liani midgomaa. magaliTad, rom warmo-

vidginoT adamiani, romelic sargeblobs 

sxva adamianis ukiduresi ekonomiku-

ri gaWirvebiT, hpirdeba mas solidur 

Tanxas Tirkmlis gadanergvis sanacvlod 

da operaciis Semdeg saerTod uCinarde-

ba. aseTma adamianma, ra Tqma unda, pasuxi 

unda agos. magram, meore mxriv, recipi-

entTa rigebSi Zalian xSirad moiazre-

bian adamianebi, romelTa umweoba Tu ar 

uTanabrdeba, SeiZleba msxverplis md-

gomareobaze uaresic iyos. igulisxmeba, 

rom am adamianebma ukve scades yvela ka-

nonieri saSualeba, magram uSedegod. ar-

sebuli gamouvali mdgomareoba, udidesi 

fsiqologiuri zewola, rom SeiZleba or-

ganos gadanergvis molodinSi gauares-

des piris janmrTelobis mdgomareoba da 

ukidures SemTxvevaSi gardaicvalos,94 

transplantaciisTvis saWiro organoTa 

nakleboba – es faqtorebi ubiZgebs reci-

pientebs arakanonieri gzebis Ziebisken, 

maT Soris adamianiT vaWrobaSi (trefi-

kingSi) Cabmisken. Sesabamisad, am katego-

riis pirTa ukanono qmedebebis kvalifi-

kaciisas aucilebelia moxdes maTi um-

weobis gaTvaliswineba da ufro msubuqi 

sasjelis Sefardeba, Tu maincdamainc 

maT ganTavisuflebaze (ukiduresi auci-

leblobis arsebobisas) saxelmwifoebi 

ar Tanxmdebian.95 

amrigad, yovelive zemoTqmulis sa-

fuZvelze da msxverplis Tanxmobisa da 

kriminalizaciis sakiTxebis urTierT-

mimarTebis fonze SeiZleba davaskvnaT: 

individis Tavisufali nebis uzenaeso-

bis a priori gaTvaliswinebiT, msxverplis 

Tanxmoba, romelic moipoveba ukanono 

meTodebiT (adamianiT vaWrobis (tre-

fikingis) definiciis meore elementi) 

da, Sesabamisad, ar aris namdvili, reci-

pients, ra Tqma unda, ar aTavisuflebs 

samarTlebrivi pasuxismgeblobisgan; 

magram, Tu saxezea msxverplis namdvili 

Tanxmoba da TviTeqspluataciis aqti, 

maSin Tavisuflad SeiZleba visaubroT 

rogorc donoris, ise recipientis pa-

suxismgeblobaze – erovnuli kanon-

mdeblobis regulirebisa da organoTa 

trefikingis formatSi. amrigad, adami-

aniT vaWrobis (trefikingis) msxverpli-

donori ar eqvemdebareba kriminali-

zacias, misi mdgomareobis kidev ufro 

damZimebis Tavidan acilebis motiviT; 

wyaro: Joint Council of Europe/United Nations Study (http://www.coe.int/t/dghl/monitoring/
traffi cking/Docs/News/OrganTraffi cking_study.pdf (nanaxia: 22.01.2011).) 

[pmp – per million population]
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n. saginaSvili, adamianiT vaWroba (trefikingi) organoTa aRebis mizniT - saerTaSorisosamarTlebrivi...

xolo adamianiT vaWrobis (trefikingis) 

ganmaxorcielebeli-recipienti eqvem-

debareba, magram pasuxismgeblobis gan-

sazRvrisas aucilebelia moxdes misi md-

gomareobis simZimisa da umweobis gaTva-

liswineba, elementaruli humanurobis 

koncefciisa da transplantaciisTvis 

saWiro organoebis simciris fonze.

5.2. msxverplis Tanxmobis

namdviloba samedicino konteqstSi 

msxverplis Tanxmobis sakiTxis ganx-

ilvisas aucilebelia aRiniSnos, rom 

Tanxmobis namdvilobis gansazRvra gan-

sakuTrebul datvirTvas iZens organo-

Ta aRebis mizniT eqspluataciisas, vi-

dre sxva, Tundac sqesobrivi an SromiTi 

eqspluataciis dros. marTlac, aRniS-

nul konteqstSi Tanxmoba warmoSobs 

ara mxolod samarTlebriv Sedegebs, 

aramed is uSualod aris dakavSirebuli 

adamianis janmrTelobasTan, mis keTil-

dReobasTan, xolo gardacvlili do-

noris SemTxvevaSi – adamianis Rirsebis 

pativiscemasTan96 da ama Tu im sazoga-

doebis tradiciul faseulobebTan97. 

Sesabamisad, samedicino konteqstSi 

msxve rplis Tanxmobis ganxilvisas Tavi-

su flad SegviZlia daveyrdnoT im sa-

marTlebriv dokumentebSi gacxadebul 

saerTaSoriso standartebsa da debule-

bebs, romelnic exeba organoebis trans-

plantacias.98 

upirveles yovlisa, niSandoblivia, � 
`jandacvis msoflio organizaciis 

saxelmZRvanelo principebi ada-

mianis ujredis, qsovilisa da or-

ganos transplantaciasTan dakav-

SirebiT~, 2008 weli.99 Tavad am pri-

ncipebSic da maT komentarebSic 

gansakuTrebuli yuradReba eqceva 

donoris Tanxmobis pativiscemis 

valdebulebas, rogorc samedicino 

intervenciis aucilebel `eTikur 

qvakuTxeds~.100 maT Soris, pirveli 

saxelmZRvanelo principi, gardac-

vlili donoris SemTxvevaSi, trans-

plantaciis winapirobad gansaz-

Rvravs: (a) kanonis moTxovnebis dac-

viT mopovebuli Tanxmobis arsebobas 

da (b) imis aucilebel dadgenas, 

rom gardacvlili ar iyo winaaRm-

degi amgvari intervenciisa, xolo 

mesame saxelmZRvanelo principi, 

co cxali donoris SemTxvevaSi, iT-

valiswinebs Sidasaxelmwifoebrivi 

regulirebis moTxovnebis dacvas 

da gansakuTrebul yuradRebas amax-

vilebs nebayoflobiTi, informire-

buli, namdvili Tanxmobis arsebobis 

aucileblobaze. aqve niSandoblivia, 

rom Tavad mesame saxelmZRvanelo 

principis teqstSic da Semdgom, mis 

komentarSic, araTu dafiqsirda amg-

vari Tanxmobis arsebobis aucile-

bloba, aramed ganimarta, Tu ra 

igulisxmeboda masSi. kerZod, nam-

dvili Tanxmoba gulisxmobs: rom 

do nori srulad aris informirebu-

li misTvis gasageb enaze operaci-

is SesaZlo riskebsa da operaciis 

Semdgom garTulebebze; rom do-

nori moqmedebs nebis Tavisuflebisa 

da damoukideblobis farglebSi, 

yovelgvari zewolisa Tu iZulebis 

gareSe, rac TavisTavad gamoricxavs 

donoris umweo mdgomareobiT sarge-

blobas; rom donors SeuZlia, nebis-

mier dros Tqvas uari gadanergvaze, 

oRond ara im etapze, rodesac gad-

awyvetilebis SecvliT safrTxes 

Seuqmnis recipientis sicocxles.101 

`adamianis uflebebisa da � bio-

medicinis Sesaxeb~ konvencia, 1997 

weli,102 romelic efuZneba adamianis 

uzenaesobis princips, rom ̀ adamianis 

interesebi da keTildReoba uzen-

aesia sazogadoebisa da mecnierebis 

interesebTan SedarebiT~.103 konven-

cia, erTi mxriv, iTvaliswinebs msx-

verplis nebayoflobiTi da gaazre-

buli Tanxmobis arsebobis sayovel-

Taod aRiarebul standartebs (me-5 

muxli), magram, amasTanave, metad 

ganamtkicebs msxverplis dacvis 

saerTaSoriso meqanizms, rodesac 

samedicino Carevis aucilebel wina-

pirobad asaxelebs msxverplisTvis 

saTanado informaciis miwodebis 

valdebulebas (radgan informaciis 
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qona pacientis uflebaa104), gansa-

kuTrebiT, mosalodneli safrTxis 

Sesaxeb105 da adgens specialur moTx-

ovnebs Tanxmobis namdvilobis ukeT 

gansazRvris mizniT: 

`muxli 5: ... pirs winaswar unda miec-

es Sesabamisi informacia Carevis miznisa 

da xasiaTis, agreTve Sedegebisa da sa-

frTxis Sesaxeb~.

`muxli 19.2: `me-5 muxlSi aRniSnuli 

aucilebeli Tanxmoba gacxadebuli unda 

iqnas garkveviT da konkretulad weril-

obiT an oficialuri organos106 winaSe~.

amasTanave, niSandoblivia, rom kon-

vencia, msxverplis TanxmobasTan mi-

marTebiT, brmad ar aRiarebs pirovne-

bis avtonomiis uzenaesobas da mas ab-

alansebs imave pirovnebis janmrTelobis 

dacvis interesiT, rodesac gadaudebeli 

samedicino daxmarebis aucileblobi-

sas Tu ver xerxdeba saTanado Tanxmobis 

miReba (magaliTad, Tu pacienti Cavarda 

komaSi),107 maSin `nebismieri samedicino 

Careva dauyovnebliv unda Catardes jan-

mrTelobis interesebis Sesabamisad~.108

adamianis uflebebisa da � biomedi-

cinis Sesaxeb konvenciis damatebi-

Ti oqmi `adamianis organoebisa da 

qsovilebis gadanergvis Sesaxeb~, 

2002 weli,109 romelic, lex specialis-

isa da leges generalis-is erToblivi 

moqmedebis formatSi,110 msxverplis 

TanxmobasTan mimarTebiT imeorebs 

konvenciiT dadgenil standartebs 

(me-13 muxli), magram, amasTanave, oqm-

Si gansakuTrebuli yuradReba eqce-

va ara mxolod donorisTvis sruli 

informaciis winaswari miwodebis 

valdebulebas, romelic, Carevis 

samedicino konteqstis garda, unda 

moicavdes informacias donoris 

kanoniT dadgenili uflebebisa da 

garantiebis Sesaxeb msxverplis ne-

bis avtonomiis ukeT dacvis uzrun-

velsayofad (me-12 muxli), aramed 

oqmi adgens recipientis winaswari 

informirebis valdebulebasac (me-5 

muxli). miuxedavad imisa, rom am uka-

nasknelis sasargeblod xorcield-

eba operacia, man mainc unda icodes 

mosalodneli sirTuleebisa da, Tu-

ndac, samedicino Carevis alterna-

tiuli gzebis Sesaxeb.111

amasTan, Tanxmobis namdvilobis gan-

sazRvris konteqstSi, oqmSi saTanado 

yuradReba eTmoba pirovnebis janmrTe-

lobis interess da samedicino Carevis 

risks, gansakuTrebiT, es riski momete-

bulia donoris SemTxvevaSi112. amitomac, 

oqmSi calke muxli adgens donoris 

winaswari samedicino Semowmebisa da 

samedicino safrTxis Sefasebis aucile-

blobas (me-11 muxli) da am fonze ikrZa-

leba organos aRebis operaciis ganxor-

cieleba, romelic seriozul safrTxes 

uqmnis donoris sicocxles an janmrTe-

lobas – maSinac ki, Tu donori Tanaxmaa 

transplantaciaze.113 igulisxmeba, rom 

gadawyvetileba miRebul iqna arasaTa-

nado informaciis safuZvelze, an ara-

da, saqme gvaqvs TviTeqspluataciis 

uki dures SemTxvevasTan, rodesac ada -

miani Segnebulad Tanxmdeba Tvi Tga-

nadgurebas.

agreTve, oqmSi saTanado yuradRe-

ba eTmoba, gardacvlili donoris Sem-

TxvevaSi, Tanxmobis an nebarTvis miRebis 

aucileblobas da TviT gardacvlili 

piris survilis pativiscemas:

`muxli 16: gardacvlili pirisgan 

organos an qsovilis aReba dauSvebelia, 

gardacvalebis cnobis gacemamde kano-

niT gansazRvruli wesiT~.

`muxli 17: gardacvlili piris or-

ganos an qsovilis aReba dauSvebelia 

kanoniT gaTvaliswinebuli Tanxmobis an 

nebarTvis miRebamde.

organos an qsovilis aReba dauSvebe-

lia, Tu gardacvlili amis winaaRmdegi 

iyo~. 

amrigad, zemoxsenebuli saerTaSor-

iso samarTlebrivi meqanizmebis analizi 

cxadyofs, rom saerTaSoriso doneze 

jerovani yuradReba eqceva adamianis ne-

bis avtonomias da pirovnebis ganzraxvas 

– rogorc cocxali, ise gardacvlili 

donoris SemTxvevaSi. aseTi midgoma qm-

nis Zlier garantias, nebismieri samedi-

cino Careva ganxorcieldes `profesi-

uli valdebulebebisa da standartebis 
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n. saginaSvili, adamianiT vaWroba (trefikingi) organoTa aRebis mizniT - saerTaSorisosamarTlebrivi...

dacviT~114 da, amgvarad, ufro efeqtiani 

gaxdes brZola organoTa aRebis mizniT 

adamianiT trefikingis winaaRmdeg. 

5.3. msxverplis Tanxmoba pirTa sxva-

dasxva kategoriis mimarT

pirovnebis nebis avtonomiisa da 

samedicino sferoSi arsebuli saTana-

do profesiuli valdebulebebisa da 

standartebis fonze gansakuTrebuli 

sifrTxiliT ganixileba msxverplis Ta-

nxmobis sakiTxi im pirTa mimarT, rom-

lebsac ar aqvT Tanxmobis gacxadebis 

unari. es SeiZleba gamowveuli iyos asa-

kis gamo (magaliTad, mcirewlovani), an 

Wkuasustobis, suliT avadmyofobis an 

sxva msgavsi mizezis gamo (rogoricaa, 

magaliTad, koma).115 gasaTvaliswinebe-

lia, rom donorTa es kategoria saWi-

roebs dacvis specialur garantiebs, 

amitomac maT mimarT saerTaSorisosa-

marTlebrivi institutebi iTvaliswine-

ben transplantaciis gansxvavebul wina-

pirobebs:

palermos�  oqmi (me-3(g) muxli) da 

evropis sabWos konvencia adami-

anebiT vaWrobis winaaRmdeg brZo-

lis Sesaxeb (me-4(g) muxli) gvTava-

zobs identur debulebebs: `eqs-

pluataciis mizniT bavSvis gadabi-

reba, transportireba, gadacema, 

TavSesafris micema an miReba ganix-

ileba `rogorc adamianiT trefik-

ingi~, im SemTxvevaSic ki, Tu gamoy-

enebuli ar yofila am muxlis (a) qve-

punqtSi miTiTebuli romelime saSu-

aleba~.

anu: arasaTanado saSualebebi – ada-

mianiT vaWrobis (trefikingis) definici-

is meore elementi  – mWidrod aris dakav-

Sirebuli msxverplis nebis avtonomia-

sTan. maTi ararseboba ar qmnis danaSau-

lis kvalifikaciis problemas, radgan 

bavSvis nebis gamovlenas, mis Tanxmobas 

mainc samarTlebrivi datvirTva ar 

aqvs.116

erTi SexedviT, palermos oqmi da ev-

ropis sabWos konvencia qmnian bavSvis in-

teresTa dacvis mZlavr meqanizms adami-

aniT vaWrobis (trefikingis) winaaRmdeg 

brZolis formatSi. magram, praqtikuli 

realobidan gamomdinare, palermos oqmis 

travaux préparatiores azustebs dasaxele-

bul debulebas Semdegi saxiT: bavSvis 

organos aReba, mSoblis an sxva kanonieri 

warmomadgenlis Tanxmobis safuZvelze, 

SeiZleba ganxorcieldes mxolod le-

gitimuri samedicino an samkurnalo miz-

nebisTvis. winaaRmdeg SemTxvevaSi sax-

ezea eqspluatacia.117 amrigad, mxolod 

mSoblis an sxva kanonieri warmomadgen-

lis Tanxmoba, rogorc aseTi, ar aris sak-

marisi, aramed, aucilebelia, samedicino 

Careva ganxorcieldes mxolod legiti-

muri miznebisTvis, Tavad bavSvis sauke-

Teso interesis dacvis fonze. Tu Careva 

xorcieldeba sxva mizniT, maSin, Tundac 

mSoblis an sxva kanonieri warmomadgen-

lis Tanxmobis arsebobis SemTxvevaSi, 

saxezea adamianis trefikingi.118 

evrokavSiris sabWos CarCo gadaw-� 
yvetileba adamianiT vaWrobis wi-

naaRmdeg brZolis Sesaxeb Seicavs 

palermos oqmis msgavs debulebas, 

1-li muxlis me-3 punqti: `im Sem-

TxvevaSi, Tu pirveli punqtiT gan-

sazRvruli qmedebebi Seexeba bavSvs, 

es iqneba dasjadi adamianiT vaWro-

bis (trefikingis) danaSauli, miuxe-

davad imisa, gamoyenebuli iyo Tu 

ara pirveli punqtiT gansazRvruli 

romelime saSualeba~.

Sesabamisad, aRniSnuli debulebis 

interpretirebisas gasaTvaliswinebe-

lia gaeros zemoxsenebuli meqanizmis 

gamocdileba.

jandacvis msoflio organizaciis � 
saxelmZRvanelo principebi ada-

mianis ujredis, qsovilisa da or-

ganos transplantaciasTan dakav-

SirebiT da maTi komentari. 

meoTxe saxelmZRvanelo princi-

pis teqstsa da mis komentarSi dafiqsi-

rebulia organoTa aRebis zogadi ak-

rZalva im pirTa kategoriis mimarT, 

ro melsac ar SeuZlia Tanxmobis gacxa-

deba, garda erovnuli kanonmdeblo-

biT dadgenili iSviaTi gamonaklisi 

SemTxvevebisa, rogoricaa, magaliTad, 

Tirkmlis gadanergva identur tyupebs 
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Soris. amasTanave, dokumenti iTval-

iswinebs mSoblis an sxva kanonieri war-

momadgenlis nebarTvis saWiroebas da 

Tavad SezRudulqmedunariani piris 

poziciis gaTvaliswinebas, rodesac es 

SesaZlebelia. magram Tu, magaliTad, 

piri erTdroulad aris mSobeli rogorc 

donoris, ise recipientisa, maSin, in-

teresTa konfliqtis Tavidan acileb-

isa da miukerZoeblobis SenarCunebis 

mizniT, nebarTva organos aRebaze unda 

gasces damoukidebelma organom, magal-

iTad, sasamarTlom.119

adamianis uflebebisa da � biomedi-

cinis Sesaxeb konvencia da misi gan-

martebiTi moxseneba ganamtkicebs 

zemoaRniSnuli kategoriis pirTa 

dacvis zogad standartebs, rom 

mSoblis an sxva kanonieri warmomad-

genlis TanxmobasTan mimarTebiT 

mo q medebs msxverplis namdvili, in-

fo rmirebuli, nebayoflobiTi Tan -

xmobis zogadi moTxovnebi (me-6 mu-

xlis me-4 da me-5 punqtebi); rom, 

mSoblis an sxva kanonieri warmo-

madgenlis nebarTvasTan erTad, SeZ-

lebisdagvarad unda iqnes gaTval-

iswinebuli SezRudulqmedunariani 

piris pozicia, msxverplis avtonomi-

is dacvis motivis safuZvelze (me-6 

muxlis me-2 da me-3 punqtebi).120 ma-

gram am zogadi regulirebis miRma 

konvencia adgens Tanxmobis gacxade-

baze uunaro msxverplTa dacvis gan-

sakuTrebul pirobebs:

`muxli 6.1: ... pirs, romelsac ar 

aqvs Tanxmobis gacxadebis unari, Careva 

SeiZleba Cautardes, Tu es mas pirdapir 

sargebels moutans;~

winaaRmdeg SemTxvevaSi ki, magali-

Tad, organos aReba mesame piris, Tundac 

naTesavis, sasargeblod, dauSvebelia; 

akrZalulia yovelgvari gamonaklisis 

daSveba organosa da qsovilis trans-

plantaciasTan mimarTebiT.121 

adamianis uflebebisa da � biomedi-

cinis Sesaxeb konvenciis damate-

biTi oqmi adamianis organoebisa 

da qsovilebis gadanergvis Sesaxeb 

imeorebs konvenciis me-20 muxlis 

debulebas:122

`muxli 14.1: organos an qsovilis 

aReba dauSvebelia adamianisgan, romel-

sac ara aqvs Tanxmobis gacxadebis unari 

am oqmis me-13 muxlis123 Sesabamisad~.

sxva mxriv, winamdebare qveTavis kon-

teqstSi oqmis debulebebi ar gamoirCe-

va raime specifikiT im pirTa mimarT, 

romelTac ar SeuZliaT Tanxmobis gacx-

adeba da saWiroeben gansakuTrebuli 

dacvis garantiebs. magram, saerTo jamSi, 

saerTaSoriso samarTali sakmaod moqnil 

meqanizms qmnis msxverplTa Tanxmobis 

namdvilobis dasadgenad da saTanado 

yuradRebas uTmobs pirTa sxvadasxva 

kategoriis nebis avtonomiis maqsimalur 

uzrunvelyofas. mTavaria, es debulebe-

bi aisaxos Sidasaxelmwifoebriv kanonm-

deblobaSi da moxdes maTi efeqtiani im-

plementacia.

5.4. msxverplis Tanxmobis namdvilo-

ba ekonomikur konteqstSi

msxverplis Tanxmobis namdvilo-

ba mniSvnelovnad aris dakavSirebuli 

eko nomikur interesTan, radgan xSir-

ad adamians ukiduresi ekonomikuri 

gaWirveba aiZulebs, dasTanxmdes or-

ganos gadanergvas,124 Tundac srulad 

acnobierebdes mosalodneli Sedegebis 

sirTules. amasTanave, rogorc ukve 

aRiniSna,125 materialuri gamorCenis miz-

ani ganmsazRvrelia organoebiT trefik-

ingis kvalifikaciisTvis; xolo adamian-

iT vaWrobis (trefikingis) kvalifikaci-

isTvis ganmsazRvrelia individis eqs-

pluatacia, romelic xSir SemTxvevaSi 

vlindeba donoris umweo mdgomareobiT 

(maT Soris, ekonomikuri siduxWiris 

formiT126) borotad sargeblobaSi. 

swored amitom mTeli rigi saerTaSor-

iso dokumentebisa iTvaliswinebs ada-

mianis organizmisgan an misi nawilisgan 

finansuri sargeblis miRebis akrZalvas, 

maT Soris niSandoblivia Semdegi doku-

mentebi:

jandacvis msoflio organizaciis � 
saxelmZRvanelo principebi ada-

mianis ujredis, qsovilisa da or-

ganos transplantaciasTan dakav-
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SirebiT, saxelmZRvanelo me-5 prin-

cipi: 

`ujredebis, qsovilebisa da organoe-

bis gacema unda ganxorcieldes mxolod 

Tavisufali nebis safuZvelze, yovel-

gvari fuladi gadasaxadis an fuladi 

saxis sxva nebismieri saCuqris miRebi-

sgan damoukideblad. transplantaciis 

mizniT ujredebiT, qsovilebiT da orga-

noebiT vaWroba an amgvari SeTavazeba, an 

maTi gayidva cocxali adamianebis mier, 

an gardacvlili piris naTesavebis mier, 

unda aikrZalos.

ujredebis, qsovilebisa da organoe-

bis gayidvis an vaWrobis akrZalvam ar 

unda SezRudos donorisTvis miyenebu-

li gonivruli da winaswar gansazRvru-

li xarjebis anazRaureba, rac moicavs 

Semosavlis dakargvas, gamojanmrTeleb-

is xarjebis gadaxdas, transplantaciis 

mizniT ujredebis, qsovilebisa da or-

ganoebis momzadebis, dacvisa da Senaxvis 

procedurebis xarjebis gadaxdas~.

adamianis uflebebisa da � biomedi-

cinis Sesaxeb konvencia, `muxli 21: 

adamianis organizmi an misi nawilebi 

ar SeiZleba gaxdes finansuri sargeblis 

wyaro~.

adamianis uflebebisa da biomedi-� 
cinis Sesaxeb konvenciis damate-

biTi oqmi adamianis organoebisa 

da qsovilebis gadanergvis Sesaxeb, 

`muxli 21:

1. adamianis sxeuli an misi nawilebi 

ar SeiZleba gaxdes finansuri an sxva 

sargeblis wyaro.

zemoT aRniSnulma debulebam ar unda 

SezRudos iseTi gadasaxadi, romelic 

ar warmoadgens finansur an sxva saxis 

sargebels, saxeldobr:

– kompensaciis gadaxda cocxali do-

norisTvis Semosavlis dakargvasTan 

an sxva im xarjebTan dakavSirebiT, 

romlebic gamowveulia organos 

amoRebiT an Sesabamisi samedicino 

SemowmebiT;

– gadanergvasTan dakavSirebiT ganx-

orcielebuli dasabuTebuli samedi-

cino da Sesabamisi teqnikuri momsax-

urebis sazRauri;

– cocxali donorisagan organos an 

qsovilis aRebiT gamowveuli gau-

Tvaliswinebeli zianis kompensacia.

2. akrZalulia gancxadebis gamo-

qveyneba organosa da qsovilze moTx-

ovnis arsebobis an maTi xelmisawvdomo-

bis Sesaxeb an sxva sargeblis SeTavazebis 

an miRebis mizniT~.

`muxli 22: organoebiTa da qsovile-

biT vaWroba akrZalulia~.

organos gacemisa da transplanta-� 
ciis Sesaxeb evropis parlamentis 

rezoluciasTan mimarTebiT wina-

dadeba: politika evrokavSiris 

doneze gansaxorcielebel qmede-

bebTan dakavSirebiT (2007/2210(INI)), 
§49: ̀  ... organoebis nebismieri komer-

ciuli eqspluatacia aris araeTiku-

ri da SeuTavsebeli yvelaze arsebiT 

adamianur RirebulebebTan; ...finan-

suri motivaciiT organos gacema am-

cirebs organos Rirebulebas ubra-

lo savaWro obieqtis donemde, rac 

adamianis Rirsebis xelyofaa, ewi-

naaRmdegeba adamianis uflebebisa 

da biomedicinis Sesaxeb konvenciis 

21-e muxls da akrZalulia ZiriTadi 

uflebebis Sesaxeb evrokavSiris qar-

tiis me-3(2) muxliT~.127 

stambulis deklaracia organoe-� 
biT vaWrobisa da transplantaciis 

turizmis Sesaxeb,128 sadac mocemu-

lia `transplantaciis komerciali-

zaciis~, `transplantaciis mizniT 

mogzaurobisa~ da `transplantaciis 

turizmis~ cnebebi:

`transplantaciis komercializa-

cia aris politika an praqtika, rodesac 

organos epyrobian rogorc saqonels, 

xdeba misi yidva, gayidva, an gamoiyeneba 

materialuri mogebis miRebis mizniT.

transplantaciis mizniT mogzau-

roba gulisxmobs organoebis, donore-

bis, recipientebis an transplantaciis 

dargis profesionalebis gadaadgile-

bas iurisdiqciuli sazRvrebis miRma, 

transplantaciis mizniT. transplant-

aciis mizniT mogzauroba gadaizrdeba 

transplantaciis turizmSi, Tu is 

moicavs organoebiT vaWrobas, an/da 
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transplantaciis komercializacias, an 

Tu resursebi (organoebi, profesion-

alebi, transplantaciis centrebi) gam-

oiyeneba sxva qveynis pacientebis or-

ganoebiT uzrunvelsayofad da es Zirs 

uTxris qveynebis unars, transplantaci-

is momsaxurebiT uzrunvelyos sakuTari 

mosaxleoba~.

miuxedavad zemoaRniSnuli debule-

bebisa, transplantaciis moTxovnebis 

dasakmayofileblad arasakmarisi orga-

noebis faqtori, organoTa aRebis miz-

niT adamianiT trefikingisa da organoe-

biT vaWrobis (trefikingis) danaSaulTa 

mZime xasiaTi da faruli buneba zogi-

erT saxelmwifos ubiZgebs e.w. organoe-

bis bazris Seqmnisken, romelsac Tavad 

saxelmwifo daaregulirebs. am kuTxiT, 

irani aris erTaderTi qveyana, sadac re-

cipientebs ar uxdebaT lodini organos 

misaRebad.129 magram im SemTxvevaSic ki, 

Tu aseTi midgoma mniSvnelovnad moag-

varebs da daaregulirebs organoTa 

naklebobis msoflio masStabis prob-

lemas, is mainc miuRebelia, radgan, min-

imum, `ga aZ li e rebs socialur usa mar-

Tlo bas, mdi da ri, pir da pi ri ga ge biT, 

ga dar Ce ba Ra ri bis xarjze. ada mi a nis 

eqspluataci is am axal for mas sa zo ga-

do eb ri vi cxov re bis Zli e ri des ta bi li-

zaciis gamowveva Se uZ lia~.130 am pozici-

is marTebulobas adasturebs Organs 
Watch-is131 xelmZRvanel nensi Sefer-

hius gancxadeba: ZiriTadad, organoebi 

gaedineba samxreTidan CrdiloeTis mi-

marTulebiT, Raribebidan mdidrebi-

sken, Savkanianebidan TeTrkanianebisken, 

qalebidan mamakacebisken.132 amgvari so-

cialuri uTanasworobis fonze namd-

vilad maRali riskis Semcvelia organoe-

bis bazris Seqmna. savaraudod, is imaze 

met problemas warmoSobs, vidre moag-

varebs. amitom RirebulebaTa gadafase-

bisa Tu awon-dawonis, an Tundac arse-

buli mkacri realobis gaTvaliswinebisa 

da ufro mkacr momavalTan dakavSire-

biT pragmatuli gaTvlebis gakeTebisas 

saWiroa, moxdes problemis kompleqsuri 

Sefaseba da alternatiuli gzebis Zieba. 

organoebis bazari ar aris erTaderTi da 

ukanaskneli gamosavali Seqmnili rTuli 

viTarebis dasaregulireblad.

6. problemis identificireba da misi 
daregulirebis gzebi 

yovelive zemoTqmulidan gamomdina-

re da winamdebare naSromis kvlevis obie-

qtis gaTvaliswinebiT, adamianiT vaWro-

ba organoTa aRebis mizniT, mTeli Tavisi 

sirTuliTa da mravalferovnebiT, aris 

samarTlebrivi normebis, profesiuli 

standartebisa da, zogadad, umTavresi 

adamianuri Rirebulebebis uxeSi xelyo-

fa; qmedeba, romlis winaaRmdeg qmediTi 

nabijebis gadadgma ara mxolod calkeu-

li saxelmwifoebis, aramed mTlianad 

saerTaSoriso sazogadoebis zrunvis 

sagania. am kuTxiT, umTavresia, moxdes 

gamomwvevi mizezis, Zireuli problemis 

identificireba da misi daregulirebis 

gzebis Zieba. 

Zireuli problema: transplanta-

ciisTvis saWiro organoebis nakleboba 

rom realur faqtebze dafuZnebuli,133 

msoflio masStabis134 problemaa, amas 

ukve aravin uaryofs. am fonze saguli-

sxmoa rogorc organos momlodine re-

cipientebis grZeli siebi,135 aseve, yove-

lwliurad ganxorcielebuli ZiriTadi 

organoebis gadanergvis operaciaTa ra-

odenoba (2007 wlis monacemebiT): 

am universaluri problemis Wri-

lSi gansakuTrebiT sagangaSoa marT-

lsawinaaRmdego qmedebaTa qselis Ca-

mo yalibeba da misi maRali doziT or-

ganizebuloba, rac xSir SemTxvevaSi 

scdeba erTi qveynis farglebs (magali-

Tad, Organs Watch-is xelmZRvanel nensi 

Sefer-hius informaciiT, erT-erTi da-

naSaulebrivi sqemis mixedviT, moldova-

Si xdeba ekonomikurad gaWirvebuli 

mosaxleobidan donorebis moZieba. op-

eraciebi, ZiriTadad, xorcieldeba 

TurqeTSi, sadac recipientebis mniS-

vnelovani nawili Cadis israelidan.136) 
da iwvevs urTierTTanadgomasa da al-

truizmze orientirebuli zogadsaka-

cobrio Rirebulebebis da profesiu-

li standartebisa da valdebulebebis 
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aSkara ugulebelyofas, saboloo jamSi 

ki, vlindeba organoebiT vaWrobis (tre-

fikingisa) da organoTa aRebis mizniT 

adamianiT trefikingis umZimesi forme-

biT. amrigad, problema kompleqsuria 

da, Sesabamisad, saWiroebs kompleqsur 

midgomas. 

problemis daregulirebis gzebi: 

upirveles yovlisa, aqcenti, ZiriTadad, 

unda gakeTdes gardacvlili donoris-

gan organos aRebaze, xolo cocxali 

donacia ganxilul unda iqnes damate-

biT SesaZleblobad.137 marTalia, arse-

bobs samedicino pozicia, rom cocxali 

donorisgan organos aRebis SemTxvevaSi 

fiqsirdeba ukeTesi Sedegebi,138 magram 

SeuZlebelia amgvarad msoflio masSta-

bis moTxovnebis dakmayofileba.139 Tanac 

xSirad gadanergili organo `cvdeba~ da 

saWiro xdeba axali donoris Zieba, rac 

kidev ufro zrdis transplantaciisTvis 

saWiro organoebis naklebobis proble-

mas.140 amrigad, cocxali donaciiT prob-

lema ki ar gvardeba, piriqiT, izrdeba da 

xdeba misi maRali doziT komercializa-

cia. Sesabamisad, arCevani isev gacemisa 

da organoTa gadanergvis altruistul 

midgomaze unda SevaCeroT da organoTa 

naklebobis problemis mogvareba gvami-

dan organoebis aRebaSi unda veZioT. 

amisTvis ki saWiroa, ganxorcieldes 

tradiciul, micvalebulis pativis-

cemaze orientirebul sazogadoebaTa 

swori informireba; adamianebs unda gane-

martoT organoTa simciris problemis 

simwvave mTeli msoflio masStabiT da 

misgan gamomdinare uaryofiTi Sedegebi, 

maT Soris, organoTa aRebis mizniT adami-

aniT trefikingisa da organoebiT vaWro-

bis (trefikingis) danaSaulTa simZime da 

am formatSi adamianis uflebebisa da 

Rirsebis xelyofis xarisxi da masStabi; 

sazogadoebas unda ecnobos darRvevaTa 

konkretuli magaliTebi; ndobis xarisxi 

rom meti iyos, is unda flobdes infor-

macias cocxali donorisgan organoTa 

aRebis, dadebiTTan erTad, uaryofiTi 

mxareebis Sesaxeb.141 amasTanave, mosax-

leoba garkveuli doziT unda erkveodes 

transplantaciis maregulirebel kanon-

mdeblobaSi, maT Soris saerTaSorisosa-

marTlebriv dokumentebSi. am kuTxiT, 

wyaro: Joint Council of Europe/United Nations Study (http://www.coe.int/t/dghl/monitoring traf-
fi cking/Docs/News/OrganTraffi cking / _study.pdf (nanaxia: 22.01.2011).)
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gansakuTrebul yuradRebas ipyrobs: 

adamianis uflebebisa da biomedicinis 

Sesaxeb konvenciisa (me-19 muxlis 1-li 

punqti) da misi damatebiTi oqmis – `ada-

mianis organoebisa da qsovilebis gadan-

ergvis Sesaxeb~ (me-9 muxli) – identuri 

debulebebi, romlebic adgens Semdeg 

wess:

`transplantaciis mizniT cocxa-

li pirisgan organos an qsovilis aRe-

ba dasaSvebia mxolod mimRebi piris 

mkurnalobisTvis da rodesac ar aris 

gardacvlili adamianisgan Sesabamisi 

organos an qsovilis aRebis saSualeba 

da ar arsebobs Sesabamisi efeqtis mqone 

mkurnalobis sxva meTodebi~. 

amrigad, savaldebulo saerTaSori-

sosamarTlebrivi dokumentebis doneze 

upiratesoba eniWeba gvamidan organoTa 

aRebas, vidre cocxali adamianis mimarT 

samedicino Carevis ganxorcielebas; 

agreTve, saerTaSoriso arenaze upi-

ratesobas aniWeben transplantacias mx-

olod mkurnalobis mizniT da ara ekono-

mikuri interesebis konteqstSi.

gvamuri donaciisTvis upirateso-

bis miniWebis Semdgom, rac, Tavis Tavad, 

Zalian dadebiTi midgomaa, gasaTval-

iswinebelia Tanxmobis 2 programa: ga-

moxatuli Tanxmoba – rodesac donori 

sicocxleSive acxadebs Tanxmobas an 

uaryofiT pozicias, gardacvalebis Sem-

deg moxdes misi sxeulidan organos aRe-

ba; nagulisxmebi Tanxmoba – Tu adami-

ans sicocxleSive ar aqvs dafiqsirebu-

li sakuTari pozicia, maSin igulisxmeba, 

rom Tanaxma iyo donorobaze.142 amaTgan 

romel programas mianiWebs upirateso-

bas, es konkretul saxelmwifoze da am 

saxelmwifoSi mcxovrebi mosaxleobis 

ganwyobasa da Rirebulebebzea damok-

idebuli. magaliTad, evropaSi nagu-

lisxmebi Tanxmobis programam ufro 

gaamarTla, radgan aq uaryofiT tonad 

iTvleba, adamians sicocxleSive mosTx-

ovo, daafiqsiros pozicia, iqneba Tu ara 

gardacvalebis Semdeg donori; xolo 

aSS-Si, vinaidan sazogadoebis zogadi 

ganwyobidan gamomdinare, nagulisxmebi 

Tanxmobis programa ufro aRiqmeba xe-

lisuflebis intervenciad individis 

nebis avtonomiis farglebSi, sicocx-

leSi gamoxatul Tanxmobis programaze 

keTdeba aqcenti.143 magram nebismier 

SemTxvevaSi, mTavaria, meti datvirTva 

mieces gardacvlili donorisgan organ-

oTa aRebas, es mizani ki orive programis 

farglebSi miRwevadia.

yovelive zemoTqmulis fonze unda 

gvaxsovdes, rom organoTa naklebobis 

universaluri problema aris ara er T-

jeradad mogvarebadi sakiTxi, aramed is 

xangrZlivi procesia da mniSvnelovania, 

moxdes am procesis rac SeiZleba efeq-

tiani daregulireba. amisTvis ki saWiroa 

Semdeg elementebze aqcentireba: 

upirveles yovlisa, unda Seiqmnas 

saTanado sakanonmdeblo baza, romelic 

daaregulirebs organoTa gacemisa da 

gadanergvis process, da dasjadad gamo-

wyaro: Joint Council of Europe/United Nations Study (http://www.coe.int/t/dghl/monitoring/traf-
fi cking/Docs/News/OrganTraffi cking_study.pdf (nanaxia: 22.01.2011).)
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acxadebs organoebiT trefikingsa da 

adamianebiT vaWrobas organoTa aRebis 

mizniT. am kuTxiT, mniSvnelovani siax-

lea egvipteSi msgavsi kanonmdeblobis 

miReba, romlis ararseboba mniSvnelo-

vanwilad uwyobda xels transplant-

aciis turizmis ganviTarebas aRniSnul 

regionSi.144 magram mxolod kanonmde-

blobis, Tundac mkacri kanonmdeblo-

bis, arseboba ar aris sakmarisi prob-

lemis mosagvareblad. ukeTesi midgomaa, 

saxelmwifo politikis simkacre am sf-

eroSi gamovlindes efeqtiani saimple-

mentacio meqanizmis ganxorcieleba-

Si.145 magaliTad, 2009 wels dafiqsirda 

filipinebis transplantaciis maregu-

lirebeli kanonmdeblobis `praqtikaSi 

aRsrulebis~ araordinaruli SemTxveva, 

rodesac saudis arabeTis moqalaqem 

iqorwina filipinel qalbatonze, mis-

gan organos aRebis motiviT, miuxedavad 

imisa, rom adgilobrivi axali kanonm-

debloba gamoirCeva didi simkacriT.146 

agreTve, problemis daregulirebis 

konteqstSi, aucilebelia, saTanado aq-

centi gakeTdes sazogadoebrivi cno-

bierebis amaRlebaze, raTa, erTi mxriv, 

gaCndes Tanadamokidebulebis gancda 

da Camoyalibdes aqtiuri samoqalaqo 

sazogadoeba, romelic Tavad gamoiCens 

iniciativas, ebrZolos organoebiT 

tre  fikingsa da organoTa aRebis mizniT 

adamianiT trefikings da, amgvarad, iTa-

namSromlos da daxmareba aRmouCinos 

saxelmwifos brZolis efeqtianad war-

samarTavad; meore mxriv, sazogadoebas 

miewodos saTanado informacia organ-

oTa gacemisa da gadanergvis sistemis 

Sesaxeb, raTa mosaxleobas gauCndes ndo-

ba Tavad am sistemis mimarT, rom organ-

oTa ganawileba xorcieldeba samarTli-

anad da kanonismieri regulirebis far-

glebSi; da Seiqmnas dacvis minimaluri 

garantiebi, rom donoris organizmidan 

aRebuli organo ar Caebmeba ukanono 

brunvaSi. am fonze, udidesia social-

uri meqanizmebis (reklama, koncertebi, 

sazogadoebrivi diskusiebis warmarTva, 

Sesabamisi kursebis Catareba sxvadasx-

va saganmanaTleblo dawesebulebaSi...) 

roli. marTalia, Tavad am meqanizmebis 

arseboba ar gulisxmobs transplant-

aciisTvis saWiro organoebis nakle-

bobis problemis gadaWras, magram aqvT 

udidesi daniSnuleba sazogadoebri-

vi cnobierebis amaRlebis saqmeSi.147 

agreTve, transplantaciisTvis saWiro 

organoebis naklebobis problemis reg-

ulirebis farglebSi gasaTvaliswinebe-

lia im saxelmwifoTa uaryofiTi praq-

tika, romlebic ar aqceven saTanado 

yuradRebas am sakiTxs.148 arada, aseTi 

saxelmwifoebi ufro didi riskis qveS 

ayeneben sakuTar mosaxleobas, radgan 

problemis ignorirebiT Tavad prob-

lema arsebobas ar wyvets, piriqiT, misi 

masStabebi da organizebis done ufro 

izrdeba. xolo saTanado samarTlebrivi 

dacvis garantiebis arqoniT an praqtika-

Si maTi araefeqtiani aRsrulebiT isev 

qveynis imiji da misi mosaxleoba zaral-

deba. Sesabamisad, aucilebelia, saxelm-

wifo programis doneze iqnes ganxiluli 

am problemis arsebobis safrTxe da misi 

mogvarebis gzebi. 

daskvnis saxiT unda aRiniSnos, rom, 

rogorc wesi, potenciuri donorebis 

simcire problema ar aris, magram dab-

rkolebebi arsebobs Tavad organos aRe-

bis procesis organizebisas. arada, xsen-

ebuli procesis saTanadod organizeba, 

udavod, unda miviCnioT yvelaze efeq-

tian midgomad da gamosavlad trans-

plantaciisTvis saWiro organoebis na-

klebobis problemis mosagvareblad. am 

mxriv, sagulisxmoa rogorc saerTaSor-

iso organizaciebis rekomendaciebi, ise 

sxva qveynebis gamocdileba.149 mTavaria, 

moxdes am gamocdilebisa da dokument-

aciis Seswavla, analizi da maTi morgeba 

konkretuli qveynis realobaze. 

7. organoTa aRebis mizniT adamianiT 
vaWroba (trefikingi), rogorc 
kompleqsuri problema

rogorc araerTgzis aRiniSna, adami-

aniT trefikingi organoTa aRebis mizniT 

aris kompleqsuri problema. miuxedavad 

winamdebare Temis saTaurisa da teqstSi 

am sakiTxis saerTaSorisosamarTlebriv 

regulirebaze gakeTebuli aqcentebisa, 
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sainteresoa amave sakiTxis samedicino 

da ekonomikuri konteqstebis ganxilvac, 

Tavad Temis specifikidan gamomdinare. 

kerZod, donoris mimarT xorcieldeba 

samedicino Careva – organos aReba, rac 

xSir SemTxvevaSi motivirebulia amave 

adamianis mwvave ekonomikuri mdgomare-

obiT. rac mTavaria, transplantaciis 

cneba didi xania, gascda samedicino sf-

eros da dReis mdgomareobiT sakmaod 

daxvewili biznesgegmebisa da sarfiani 

bizneswinadadebebis konteqstSi moi-

azreba. Sesabamisad, ganvixiloT es kon-

teqstebi.

7.1. samedicino konteqsti150

tran splan to lo gia Ta na med ro ve me -

di ci nis erT-er Ti yve la ze per speq ti -

u li dar gia. am dar gis gan vi Ta re bis da-

saw yi sad 1954 we li iT vle ba, ro ca ame ri-

kel ma qirur geb ma q. bostonSi Tir kmlis 

pir ve li war ma te bu li ga da ner gva gana-

xor ci e les da amisTvis nobelis premiac 

ki daimsaxures. gadanergva moxda ho-

mozigotur tyupebs (erTi kvercxujre-

didan ganviTarebuli – Sesabamisad, erTi 

genetikuri masaliT) Soris, raTa recip-

ientisa da donoris Tirkmlebs Soris 

yofiliyo sruli genetikuri Tanxvedra. 

recipientis organizmisTvis gadanergi-

li Tirkmeli iyo identuri sakuTarisa, 

amitomac imunuri sistema ver aRiqvamda 

mas, rogorc ucxos, da imunuri pasuxi 

– mocilebis reaqciis saxiT – aRar mid-

ioda.151 wlebis ganmavlobaSi, medicinis 

ganviTarebasTan erTad, SesaZlebeli 

gaxda transplantaciis ganxorciele-

ba aragenetikur kavSirSi myof adami-

anebs Sorisac. aucilebeli iyo imunuri 

sistemis reaqciis Tavidan acileba, rac 

1976 wels Jan borelma ciklosporin-

A-s imunosupresoruli moqmedebiT mo-

axerxa. am periodis Semdeg iwyeba mTe-

li msoflios masStabiT transplan-

tologiis swrafi ganviTareba.152

saqarTveloSi transplantacia, uf-

ro konkretulad ki Tirkmlis trans-

plantacia, 1977 wlidan iRebs saTaves. 

1977 wels Catarda eqvsi operacia, amaT-

gan yvela SemTxvevaSi donori micvale-

buli iyo. samwuxarod, yvela operacia 

uSedego aRmoCnda.153 Tumca dadebi-

Tad unda Sefasdes Tavad is faqti, rom 

1997 wlidan daiwyo intensiuri muSaoba 

saqarTveloSi transplantaciis xelSew-

yobis mizniT; daarsda arakomerciuli 

samedicino arasamTavrobo organiza-

cia – saqarTvelos transplantologTa 

asociacia, romlis mizani saqarTveloSi 

organoTa gadanergvis xelSewyobaa.154 

marTalia, organoebis gadanergvas 

saqarTveloSi masobrivi xasiaTi ar aqvs, 

magram Tirkmlis transplantaciis 10-

wliani gamocdileba arsebobs da Cvens 

qveyanaSi 50-amde adamiani agrZelebs 

cxovrebas gadanergili organos saSu-

alebiT. amasTanave, 1998 wlidan ukve 

transplantacia saxelmwifo programaSi 

wyaro: saqarTvelos transplantologTa asociacia (http://www.gat.com.ge/network_1/up-
dates/what_attachments/gateway.pdf (nanaxia: 22.01.2011).)

saqarTveloSi gadanergvisa da postoperaciuli letalobis Sedareba
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Caisva da mas Semdeg imden adamians uner-

gaven Tirkmels, ramdenis saSualebasac 

iZleva saxelmwifo saxsrebi.155

unda aRiniSnos, rom mTeli mso-

flios masStabiT Tirkmlis gadaner-

gva mkafio upiratesobiT sargeblobs, 

sxva transplantaciebTan SedarebiT.156 

es gamowveulia TviT organos mopove-

bis simartiviT. adamians ori Tirkmeli 

aqvs, Sesabamisad, calis gamoyeneba ga-

dasanergad mis sicocxles sasikvdilo 

safrTxes ar Seuqmnis. sxva organoebis 

cocxali adamianisagan aRebisas ki ufro 

metad xdeba umTavresi samedicino prin-

cipis – `ar avno~157 – xelyofa. swored am 

principis konteqstSi saWiro xdeba do-

norad mkvdari organizmis gamoyeneba. 

Tumca, qarTvelebis mentalitetidan ga-

momdinare, gvamidan organos gadanergva 

did eTikur problemebs ukavSirdeba. 

da mainc, saqarTvelosgan gansxvavebiT, 

msoflios sxva qveynebSi mkvdari orga-

noebis gamoyeneba transplantologiis 

ganviTarebis sawyis etapzeve warmatebiT 

mimdinareobda.158 Sesabamisad, saWiro 

gaxda sikvdilis kriteriumebis zusti 

dadgena, raTa ar momxdariyo organizmis 

ganzrax Tu uneblieT mkvdrad ̀ gasaReba~ 

da Semdeg misi sxeulis nawilebis gadas-

anergad gamoyeneba. 

tra di ci u lad, sik vdi li ga ni saz-

Rvre bo da sun Tqvi sa da sis xlis mi moq-

ce vis Seuq ce va dad ga Ce re biT. magram 

Ta na med ro ve me di ci nas aqvs mZlav ri 

saSualebe bi, xangrZli vi dro is gan mav-

lo ba Si ̀ da ex ma ros~ sun Tqvi sa da sis xlis 

mi moq ce vis procesebs, xe lov nu ri sis-

xlis mi moq ce vi sa da fil tve bis xe lov nu-

ri ven ti la ci is apa ra te biT. amitom har-

var dis sa me di ci no sko lis specialiste-

bisagan dakompleqtebulma spe ci a lur ma 

ko mi tet ma jer ki dev 1968 wels SemoiRo 

`tvinis sikvdilis~ cneba da swored es mi-

iCnies sikvdilis mTavar kriteriumad.159 

igi moicavs naxevarsfero e bisa da tvi nis 

Reros yve la fun qci is Seuqcevadad gaC-

erebas; gamoixateba cno bi e re bis sru li 

da kar gviT, bu neb ri vi sun Tqvis arar se-

bo biT, yo vel gva ri moZraobis Se uZ leb-

lo biT, mkveTr si naT le ze Tva lis gu ge-

bis re aq ci is uqon lo biT, da sxv. `tvi nis 

sik vdi lis~ ga dam wyve ti ni Sa nia Re ros 

sik vdi li, sa dac sa sun Tqi cen tria mo-

Tav se bu li. amis gar da, `tvi nis sik vdi-

lis~ di ag no zis das mis dros eleqtro-

encefalogramis dax ma re biT dgin de ba 

tvi nis eleq tru li aq ti vo bis uqon lo-

ba da an gi og ra fi is dax ma re biT - tvi nis 

sisxlis mi moq ce vis Sew yve ta.160

rogorc xedavT, transplantacia 

uamrav problemasTanaa dakavSirebuli. 

mniSvnelovania Tavad operaciis warmoe-

bis sirTulec. igi samedicino person-

alis mxridan sakmaod did Zalisxmevasa 

da energias moiTxovs. danaxarjebic, 

Sesabamisad, soliduria, xolo organos 

funqciis sruli aRdgenisa da gamojan-

mrTelebis Sansi arc ise didi. garda 

mocilebis reaqciisa, postoperaciul 

garTulebebs, romelic letaluri 

SedegiTac ki SeiZleba damTavrdes, mie-

kuTvneba simsivne, ganviTarebuli imu-

nosupresantebis xangrZlivi gamoyen-

ebiT. es wamlebi aqveiTeben organizmis 

imunur pasuxs ucxo gamRizianebelze. 

igi, erTi mxriv, kargia, radgan ar xdeba 

gadanergili organos mocileba, magram, 

meore mxriv, sustdeba pasuxi organizm-

Si arsebul sxva damazianebel agentebze 

– simsivnur ujredebze. imave meqanizmiT 

viTardeba postoperaciuli infeqciuri 

garTulebebi da, zogadad, nebismieri 

daavadebis gadadeba recipientze daa-

vadebuli organos, qsovilis, an ujredis 

gadanergviT.161 miuxedavad sirTulee-

bisa, transplantaciuri Terapia mainc 

popularobiT sargeblobs, radgan, sxva, 

alternatiul meTodebTan SedarebiT, 

iafia.162 amasTanave, magaliTad, Tirkmlis 

transplantaciis Sedegebi gacilebiT 

ukeTesia, vidre dializze myofi pacien-

tebis.163 am mxriv, saqarTveloSi 850-ze 

meti pacienti kviraSi, minimum, samjer 

sisxlis gasawmendad saavadmyofos pal-

ataSi 4 saaTs atarebs dializis aparat-

Tan. `TiToeuli maTganisTvis es xangr-

Zlivi procedura sasicocxlod mniS-

vnelovania. maTgan 500-ze meti Tirkmlis 

gadanergvas uproblemod gadaitanda 

da srulfasovan cxovrebas daiwyebda~. 
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maT Soris aris 14 wlis salome kuta-

laZe, – `vocnebob im dReze, roca bevr 

wyals davlev da cudad gaxdomis ar 

SemeSindeba~ – ambobs igi. 164

amrigad, transplantacia gax-

lavT erT-erTi yvelaze warmatebu-

li Terapia, romelic iZleva realur 

SesaZleblobas, moxdes pacientis sic-

ocxlis gadarCena, an misi janmrTelobis 

xarisxis mniSvnelovnad gaumjobeseba; 

da romlis dadebiTi Sedegebi yovel-

wliurad, msoflio masStabiT, 100 000 

pacientis bedze aisaxeba.165 amdenad, mar-

Talia, arsebobs transplantaciisTvis 

saWiro organoebis naklebobis univer-

saluri problema, magram es ar niSnavs, 

rom mis gadasaWrelad araferi keTdeba. 

am fonze organoebis naklebobis prob-

lemis mosagvareblad, medicinis ganvi-

TarebasTan erTad, transplantaciuri 

Terapiis erTgvar alternativad gvev-

lineba klonireba. 2008 wels ukve Seiqmna 

Rerovani ujredebisgan Tagvis kloni-

rebuli guli, romelic damoukide-

blad amuSavda. marTalia, mas SeuZlia 

saWiro sisxlis raodenobis mxolod 

2%-is gadatumbva, magram perspeqtivaSi 

sakmao imedebi Casaxa. organoTa kloni-

reba momavalSi, albaT, mniSvnelovnad 

Caanacvlebs transplantacias da moxs-

nis, aseve, postoperaciuli garTule-

bebis risks.166 Tumca SeiZleba, istoria 

ganmeordes da am meTodma xsenebuli 

problema ki ar gadaWras, aramed recip-

ientebis siebi kidev ufro gazardos. 

magram yvelaze uaresi scenaris ganvi-

Tarebis SemTxvevaSic, mTavaria, rom me-

dicina viTardeba da gvTavazobs pacien-

tis sicocxlis gadarCenisa da janmrTe-

lobis gaumjobesebis gzebs. kargi iqneba, 

Tu saqarTveloSic saTanado yuradReba 

daeTmoba aRniSnul mimarTulebebs da, 

rac mTavaria, qmediTi RonisZiebebi ga-

daidgmeba pacientebis daxmarebis, maTi 

isedac mZime xvedris realuri gaum-

jobesebis kuTxiT. am fonze: salome 

kutalaZe `axali Tirkmlis gadanergvas 

yoveldRe elodeba, transplantologe-

bi da maTi oponentebi ki am dros eTikuri 

dilemebis gadaWras cdiloben~.167 

7.2. ekonomikuri konteqsti168

transplantacia, garda samedicino 

da samarTlebrivi Sinaarsisa, gulisx-

mobs finansur valdebulebaTa mTeli 

rigis gadanawilebas sxvadasxva subieqts 

Soris. finansuri urTierTobebi xSirad 

araeTikuri biznesis saxes iRebs, rasac 

Tan sdevs adamianebiTa da organoebiT 

trefikingi. Sedegad, adamianis sicocx-

lisa da janmrTelobis gaumjobesebaze, 

adamianis keTildReobaze orientire-

buli transplantaciis (ufro konkre-

tulad, organoTa aReba, winamdebare 

naSromis saTauridan gamomdinare) kon-

teqstSi vxvdebiT iseT cnebebs, rog-

orebicaa: komercia (Commerce),169 ko-

mercia organoTa transplantaciis 

mizniT (Transplant commercialism),170 mog-

zauroba organoTa transplantaciis 

mizniT (Travel for transplantation),171 tur-

izmi organoTa transplantaciis mizniT 

(Transplant tourism)172. magram sainteresoa 

aRiniSnos, rom transplantaciis ekono-

mikur konteqstSi komercia yovelTvis 

ar gulisxmobs arakanonier saqmianobas, 

aramed xSirad is moicavs maRal doneze 

organizebul, koordinebul biznes-

SeTanxmebebsa da qmedebebs; adamianur 

Rirebulebebs, samedicino standart-

ebs, samarTlebriv normebsa da ekono-

mikur gaTvlebs Soris saTuTi balansis 

dacvas. 

warmogidgenT transplantaciis ka-

no nieri komercializaciis formats: 

samedicino¾  xarjebi:173 

sadazRvevo premia (Senatani);� 
gadanergviswina�  mosamzadebeli 

etapi da samedicino analizebi;

operacia;� 
organos � implantaciasTan dakav-

SirebiT organizmis adaptireba;

Semdgomi mkurnaloba da anali-� 
zebi;

damatebiTi � hospitalizeba gar-

Tulebebis SemTxvevaSi;

gadasaxadi qirurgs, � eqim-mkur-

nals, anesTeziologs...;

ganmeorebiTi analizebi;� 
tkivilgamayuCeblebi�  (daaxloe-

biT 2500 aSS-is dolari TveSi);
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reabilitacia.� 
arasamedicino xarjebi:¾ 174

sakvebi, sacxovrebeli adgili, � 
satelefono saubrebi, ganxor-

cielebuli pacientis an misi 

oja xis wevrebis mier;

transportirebis xarjebi same-� 
dicino centramde – transplan-

taciamde da mis Semdgom;

TviTmfrinaviT mgzavroba, dau-� 
yovnebeli hospitalizaciis miz-

nebidan gamomdinare;

pacientis bavSvebze zrunva;� 
pacientis an misi ojaxis wevre-� 
bis dakarguli xelfasi, Tu dam-

saqmebeli ar ixdis gacdenili pe-

riodis Tanxas;

rogorc�  pacientis, ise misi ojax-

is wevrebis samedicino centrTan 

axlos mdebare biniT uzrunve-

lyofa; 

socialuri momsaxureba ¾ – social-

uri muSakebi exmarebian pacientebs 

socialur da ekonomikur proble-

maTa mTeli rigis gadawyvetaSi. so-

cialuri momsaxurebis mTavari idea 

swored isaa, rom piri ar darCes mar-

to sakuTar problemebTan. esenia:175

usaxsroba, rom pacientma dafa-� 
ros samkurnalo xarjebi;

arasakmarisi saxsrebi yoveldRi-� 
uri saWiroebisTvis;

pacientis Svilebsa da ojaxis � 
wevrebze zrunva;

transplantaciis centramde mis-� 
asvlelad da iqidan wamosasvle-

lad saWiro transportirebas-

Tan dakavSirebuli sirTuleebi;

mRelvareba da depresia;� 
dasaqmebasTan�  dakavSirebuli sa-

kiTxebi.

pacientis¾  dafinansebis wyaroebidan 

SeiZleba davasaxeloT:176

dazRveva;� 
saqvelmoqmedo organizaciebi;� 
propagandistuli organizacie-� 
bi;

saxsrebis mosazidi kampaniebis � 
warmoeba;

veteranTa organizaciebi;� 

sabiujeto dazRvevis polisebi.� 
zrunva transplantaciis ¾ Semdgom 

– am etaps xSirad gadamwyveti mniSv-

neloba aqvs transplantaciis for-

matSi. Sesabamisad, gansakuTrebuli 

yuradReba eqceva am etapis ekono-

mikur konteqstsac. am mxriv, ameri-

kis SeerTebuli Statebis magali-

Tze, SeiZleba davasaxeloT Semdegi 

programebi:177

profesiuli reabilitacia � (Voca-
tionl Rehbilitation);

socialuri�  usafrTxoebis uz-

run velyofa Sromis unars mok-

lebulTaTvis (Social Security Co-
verage for the Disabled);

samarTlebrivi�  aqti SezRuduli 

SesaZleblobebis mqone pirTaT-

vis (Americans with Disabilities Act).
organoTa aRebis mizniT adamia-

niT vaWrobis (trefikingis) farglebSi 

gansakuTrebul mniSvnelobas iZens is 

faqti, rom organoebze moTxovna sWar-

bobs miwodebas.178 Sedegad, logikuria, 

rom pacientTa konkurencia sakmaod 

zrd is organoTa fass, maRali fasi ki 

didi sacduria ekonomikurad da soci-

alurad daucveli mosaxleobisTvis. 

amasTan, gaRaribebuli adamianis dayo-

lieba donorobaze nakleb Zalisxmevas 

saWiroebs. Sesabamisad, materialuri ga-

Wirvebis gamo, adamianebi xSirad midian 

sakuTari organoebis gayidvamde da aseT 

gadawyvetilebas bevr SemTxvevaSi Tan 

sdevs donorTa fsiqologiuri da fizi-

kuri moumzadebloba.179 sabolood, ase-

Ti komerciuli garigebebi trefikingis 

mwvave saxes iRebs. 

transplantologiis industriaSi 

farTod arian CarTulni e.w. brokerebi 

– Suamavali pirebi, romlebic cdilo-

ben, daakavSiron donorebi da recipien-

tebi transplantaciis mizniT;180 xolo 

Tu ufro realisturad mivudgebiT 

sakiTxs, brokerebi cdiloben, moiZion 

transplantaciisTvis saWiro organo-

ebi, Semdeg ufro Zvirad gasayidad.181 

aq mniSvnelovania is garemoeba, Tu sad 

gadis zRvari legalur brokerobasa 

da danaSaulebriv turizms Soris. amis 
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gasarkvevad ki unda dadgindes, konkre-

tuli piri moqmedebs samedicino inte-

resebidan gamomdinare, Tu misi mizani 

ar aris mxolod yidva-gayidvidan miRe-

buli mogeba. samwuxarod, yvelaferze 

wamsvlel brokerebs xSirad xels uwyobs 

sxvadasxva `qveynis arasaTanado erovnu-

li kanonmdebloba, qveyanaSi arsebuli 

farTod gavrcelebuli korufciuli 

sqemebi da adamianTa gaucnobiereblo-

ba am sferoSi vaWrobis masStabebTan 

dakavSirebiT~.182 

sainteresoa aRiniSnos, rom adamian-

Ta organoebis momwodebel qveynebad iT-

vleba: 1. moldova, 2. CineTi, 3. egvipte, 4. 

pakistani, 5. indoeTi, 6. israeli/pales-

tina, 7. mozambiki, 8. kosovo;183 Tumca sxva 

wyaroebis Tanaxmad, organoTa momwode-

blebi yvelaze xSirad arian: indoelebi, 

samxreT afrikelebi, Cinelebi, samxreT 

da centraluri amerikis mkvidrni. cxa-

dia, aq didi fuli keTdeba. donors, 

romelsac warmodegna ar aqvs organos 

sabazro fasze, uxdian 2.500-3.000 aSS-is 

dolars, maSin, roca recipienti ixdis 

100.000 – 200.000 aSS-is dolars.184 zo-

gierTi monacemebiT ki, organos gamy-

idveli iRebs mxolod 1.000 aSS-is do-

lars.185 trefikingis gziT miRebuli or-

ganoebi iyideba adgilobriv paciente-

bze, Tumca yvelaze xSirad es organoebi 

miedineba aSS-Si, evropaSi, arabTa gaer-

Tianebul saamiroebSi, saudis arabeTsa 

da, gansakuTrebiT, israelSi.186

qvemoT ganxilulia trefikingis 

ramdenime gaxmaurebuli SemTxveva:

CineTi 1992 wlidan moyolebuli ¾ 
inarCunebs organoTa Savi bazris 

komerciuli centris statuss,187 

sadac organoTa miRebis umTavresi 

wyaro sikvdilmisjili patimrebi 

arian188.189 arsebobs informacia, rom 

xsenebuli patimrebis mimarT gana-

Ceni sisruleSi modis TavSi sroliT, 

raTa aicilon savaWro Rirebulebis 

mqone gulis, filtvebis, RviZlisa 

da Tirkmelebis dazianeba.190

Sav bazarze yvelaze gayidvadi or-¾ 
ganoa Tirkmeli. am mxriv, sagulisx-

moa SemTxveva, rodesac erTma bri-

tanelma Tavisi Tirkmeli gasayidad 

gamoitana e-Bay-ze. organos fasi iyo 

50.000 funti sterlingi (im dros da-

axloebiT 92.000 aSS-is dolari). am 

adamians fuli sWirdeboda Tavisi 6 

wlis gogonas samkurnalod.191

agreTve, sainteresoa aRiniSnos, ¾ 
rom motocikletistTa avariebis 

Se degad gardacvlili adamianebis 

sxe ulebi aris organoTa miRebis sa-

ukeTeso saSualeba. aseTi ubeduri 

SemTxvevebis dros, rogorc wesi, 

msxv erpli aris axalgazrda, jan-

mrTeli adamiani, romelic iRupeba 

Tavis tvinis dazianebiT da gadasan-

ergi organoebi rCeba xeluxlebeli. 

2004 wlis martSi Los Angeles Times-Si 

daibeWda 1997 wlis skandaluri isto-

ria. aRmoCnda, rom erTi wlis ganmav-

lobaSi los-anjelesis sagamoZiebo 

departamentma 5000 wyvili Tvalis 

rqovana mihyida `dohenis Tvalisa 

da qsovilis transplantaciis banks~ 

(Doheny Eye & Tissue Transplant Bank). 
departamentma miiRo 335 aSS-is do-

lari erTi wyvilisTvis, Tavad banki 

ki mis realizacias 3400 dolarad ax-

denda.192 

zemoaRniSnuli faqtebi naTlad me-

tyvelebs, Tu ramxela motivaciaa ma-

Rali finansuri sargebeli organoTa 

aRebis mizniT adamianiT trefikingisa 

da organoebiT trefikingis danaSaul-

Ta Casadenad. aqve sagulisxmoa, rom, 

magaliTad, indoeTSi daaxloebiT 2000 

adamiani yidis yovelwliurad Tavis 

organos.193 xsenebuli faqtebi da sta-

tistikuri monacemebi SemaSfoTebelia 

da saWiroebs mizanmimarTuli kampaniis 

warmoebas am danaSaulebrivi qmedebebis 

winaaRmdeg sabrZolvelad. am mxriv, au-

cilebelia Tundac informaciis gavr-

celeba da xalxis cnobierebis amaRleba, 

magram, amasTanave, gansakuTrebuli si-

frTxilea saWiro aseTi faqtebis gax-

maurebisas. statiaSi maRali fuladi 

cifrebis gamoCenam SeiZleba ukuSedegi 

gamoiRos da zogierTi kriminali tre-

fikingiTac ki dainteresdes. amrigad, 

gasaTvaliswinebelia yvela mciredi de-
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tali, radgan cdunebis xarisxi sakmaod 

maRalia. da mainc, ar unda dagvaviwydes, 

rom, fulis ukanonod mopovebis kuTxiT, 

adamianiT tefikingi msoflioSi mesame 

adgils ikavebs, iaraRiT ukanono vaWro-

basa da narkotikebiT vaWrobis Semdeg.194 

8. daskvna

winamdebare naSromis kvlevis obieq-

tisa da yovelive zemoTqmulis gaTva-

liswinebiT, adamianiT trefikingi or-

ganoTa aRebis mizniT aris msoflio 

masStabis movlena, romelic erTdrou-

lad uqmnis safrTxes samarTlebriv Ri-

rebulebebs, zogadsakacobrio faseu-

lobebs, profesiul standartebs da, 

rac yvelaze mniSvnelovania, Tavad ada-

mianis sicocxlesa da janmrTelobas. 

naSromis farglebSi araerTgzis aRiniS-

na problemis simZime da kompleqsuroba. 

Sesabamisad, warmodgenil iqna mTeli 

rigi winadadebebisa xsenebuli sakiTx-

is dasaregulireblad da mis samarT-

lebriv Tu moralur CarCoSi mosaqcevad 

– dawyebuli saTanado saxelmwifo po-

litikis arsebobiT da sazogadoebrivi 

cnobierebis amaRlebiT damTavrebuli, 

aRniSnuli danaSaulis winaaRmdeg brZo-

lis organizebulobis maRali xarisxis 

a priori uzrunvelyofiT. Tumca nebis-

mier SemTxvevaSi unda gvaxsovdes, rom 

organoTa aRebis mizniT adamianiT tre-

fikingis winaaRmdeg mimarTuli kampania 

aris ara erTjeradad misaRwevi mizani, 

aramed xangrZlivi procesia, romelic 

unda regulirdebodes umTavresad sam-

oqalaqo seqtoris doneze, xolo proce-

sebis koordinirebas unda axorcieleb-

des saxelmwifo. samoqalaqo seqtorze 

aqcentireba ganpirobebulia im faqto-

riT, rom xSirad adamianebi gamoxataven 

mxardaWeras donaciisadmi, magram iCe-

nen gulgrilobas praqtikuli nabije-

bis gadasadgmelad,195 rac kidev erTxel 

mowmobs, rom mTavari problema CvenSia. 

Tumca aqve niSandoblivia saxelmwifos 

aqtiuri roli procesebis marTvis mi-

marT. administraciuli resursebisa 

da politikuri nebis gaTvaliswinebiT, 

saWiroa, swored saxelmwifom Seqmnas 

transplantaciis xelSemwyobi garemo, 

am kuTxiT gadadgas mizanmimarTuli, 

winaswargaTvlili nabijebi da daikavos 

myari pozicia aRniSnuli danaSaulis wi-

naaRmdeg sabrZolvelad.

amrigad, organoTa aRebis mizniT 

adamianiT vaWrobis (trefikingis) wina-

aRmdeg brZola aris ormxrivi procesi, 

sadac saxelmwifo da samoqalaqo seq-

tori erTmaneTs abalansebs, avsebs, an 

Tundac anacvlebs erTiani miznis misaR-

wevad. miznis miRwevis procesi sakmaod 

rTulia da did Zalisxmevas saWiroebs, 

magram Tu gaviTvaliswinebT, rom am da-

naSaulis winaaRmdeg brZola mTeli sae-

rTaSoriso sazogadoebis gamowvevaa, 

maSin ZalaTa konsolidaciiTa da erT-

maneTis gamocdilebis gaziarebiT re-

alurad xdeba SesaZlebeli am msoflio 

masStabis maxinji movlenis daZleva. 
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1. INTRODUCTION

Traffi cking in Human Beings for the 
Purpose of the Removal of Organs seems to 
be a very modern and new topic on the inter-
national arena,1 despite the fact that the ac-
tion against traffi cking in human beings has a 
history dating back thousands of years.2 It is 
interesting to mention that the fi rst act of trans-
plantation was performed in Boston (USA) in 
1954,3 and since then this branch of medicine 
has begun to develop actively. However the 
development has caused not only positive 
changes in the conditions of patients, but 
also resulted in the worst forms of exploita-
tion of people. Such severe consequences 
demanded a new framework of regulation of 
the matter and traffi cking in human beings 
for the purpose of the removal of organs was 
included in international legal documents. 
The fi rst binding international legal document 
covering traffi cking in human beings for the 
purpose of organ removal was adopted only 
in 2000 and that was the Optional Protocol 
to the Convention on the Rights of the Child 
on the sale of children, child prostitution and 
child pornography.4 Moreover, the problematic 
issue that traffi cking in human beings for the 
purpose of organ removal had never been the 
subject of in-depth studies,5 was eventually 
resolved by the Joint Council of Europe and 
United Nations Study: “Traffi cking in organs, 
tissues and cells and traffi cking in human be-
ings for the purpose of the removal of organs”,6 
prepared in 2009 on the basis of the United 
Nations General Assembly Resolution (A/
RES/63/14)7. The full support of the General 
Assembly, which represents a unique forum 

for multilateral discussion,8 towards the Joint 
Council of Europe and United Nations Study 
must be viewed as a truly positive and opti-
mistic tendency on the international arena, 
demonstrating that the action against traffi ck-
ing in human beings for the purpose of organ 
removal has taken active steps, and that the 
above-mentioned problem tends to be given 
a proper attention. As for the problem itself, it 
is quite serious, large-scale and long-running, 
even in the XXI century traffi cking in human 
beings still represents a worldwide phenom-
enon and is the third largest illicit money mak-
ing venture in the world after traffi cking of 
weapons and drugs.9 The main reason for the 
magnitude of the problem is its hidden nature 
and therefore, the scale is hard to describe,10 
especially in case of the exploitation of human 
beings for the removal of organs. For instance, 
International Organization for Migration (IMO) 
supported the study on countering traffi cking 
in the Republic of Moldova, and according to 
the report, which was an outcome of the study, 
the number of the victims of traffi cking in hu-
man beings for the purpose of organ removal 
was the lowest.11 

While in Georgia there is no offi cial data-
base concerning traffi cking in human beings 
for the purpose of the removal of organs,12 
only unoffi cial information is available in the 
internet.13 As for Organ Traffi cking, the offi -
cial position of Georgia concerning the issue 
is stated within the framework of the Council 
of Europe, and according to this position, 
Georgia is aware of the allegations concerning 
the illegal removal of organs performed in the 
territory of Georgia, and that the Government 
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of Georgia has responded to those allegations 
by conducting offi cial investigations.14 Though 
there are serious question marks concern-
ing the effectiveness of those investigations. 
Also, it should be mentioned that the informa-
tion on organ traffi cking in Georgia can be 
found not on offi cial sites of the relevant state 
structures of Georgia, but on the site of non-
governmental, non-profi t medical organization 
- Georgian Association of Transplantologists 
(GAT),15 and on the site of international orga-
nization – European Transplant Coordinators 
Organization (ETCO).16 However if we take 
into consideration that the above-mentioned 
organizations have a good reputation,17 we 
may assume that the information provided by 

them is reliable. And the information provided 
is the following:

Source: IRODaT18 - 2009 01 (http://www.euro-
peantransplantcoordinators.org/uploads/pdfs/
Irodat/01%20Irodat%202009.pdf (accessed: 
22.01.2011).)

IRODaT - 2009 Georgia
Organ Transplantation living donors
Kidney living 9
Kidney living PMP 2
Liver living
Liver living PMP
Liver Domino transplants
Liver Domino transplants PMP

Source: IOM Moldova (http://www.annakontula.net/Countering_Traffi cking_in_Moldova_Anna_
Kontula_Elina_Saaristo%5B1%5D.pdf (accessed: 22.01.2011).)

Type of 
exploitation

2000 2001 2002 2003 2004 2005 2006 2007 2008 Total

Sexual 308 364 292 232 196 215 207 172 111 2097

Labour 18 15 35 59 32 159

Begging 20 17 15 17 7 76

Organ
removal

3 5 8

Source: Georgian Association of Transplantologists (http://www.gat.com.ge/statistic.php         
(accessed: 22.01.2011).) 

Number of Transplants per year:
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Here it should be mentioned as well, that 
according to IRODaT – 2009 01, the data con-
cerning the organ donation in Georgia and 
organ transplantation in case of deceased do-
nors in Georgia does not exist at all.19

Hence, traffi cking in human beings for 
the purpose of the removal of organs is quite 
a complex and problematic issue. Being a 
modern and new topic for many years, this 
problematic issue has eventually resulted in 
the shortage of available organs to meet the 
worldwide transplantation needs, and simul-
taneously stimulated commercial traffi c in hu-
man organs.20 But nowadays the situation has 
changed for the better, and within the frame-
work of the action against traffi cking in human 
beings for the purpose of organ removal, bind-
ing international legal instruments are of great 
importance. Although the number of these in-
struments is not signifi cant, but in this case the 
quantity does not affect the importance of the 
issue. Therefore, the present article analyses 
the importance of international legal regula-
tion of the traffi cking in human beings for the 
purpose of the removal of organs, especially 
taking into consideration the issue of consent, 
free will of a person and legal, medical and 
economic contexts of the matter.

Chapter 1 of the present article introduces 
some preliminary notions on the traffi cking in 
human beings for the purpose of the removal 
of organs, and summarizes its general scope, 
including graphs and statistics on Georgia as 
well. Chapter 2 deals with a very technical is-
sue of the defi nition of terms, considering lin-
guistic mistakes that lead us to wrong legal 
evaluation. Chapter 3 analyses international 
legal framework of traffi cking in human be-
ings for the purpose of organ removal, includ-
ing relevant legal instruments of the United 
Nations, Council of Europe and European 
Union. Moreover, the present chapter shows a 
difference between Traffi cking in Organs and 
Traffi cking in Human Beings for the Purpose 
of the Removal of Organs, while in practise a 
serious confusion exists between these two 
crimes, which happen to have even different 
objects of the criminal offence. Chapter 4 con-
siders a very problematic issue of the qualifi -
cation of traffi cking in human beings and the 

solution thereto. Here it should be mentioned 
that the provisions of qualifi cation of the crime 
of traffi cking are general and thus, they cover 
traffi cking in organs as well. Chapter 5 focus-
es on one of the most important aspects of 
traffi cking in human beings for the purpose of 
organ removal – consent of the victim in legal, 
medical and economic contexts and towards 
different categories of people. The analysis in-
cludes not only relevant legal instruments, but 
also the practical diffi culties of their implemen-
tation and the solutions thereto. Therefore, 
the importance of the matter affects the size 
of the present chapter. Chapter 6 sums up the 
scope of traffi cking in human beings for the 
purpose of organ removal, and considering 
different theoretical approaches and practical 
experiences of various countries, the present 
chapter offers a right way of identifying the 
problem and effective efforts of combating it. 
On this background, the chapter considers 
deceased donation as a main and living do-
nation as a supplementary means to solve a 
universal problem of organ shortage. After all, 
the analysis of the present article shows that 
traffi cking in human beings for the purpose of 
organ removal is a complex issue, including its 
legal, medical and economic contexts. As the 
legal regulation of the matter has already been 
analysed in the preceding chapters, Chapter 7 
deals with traffi cking in human beings for the 
purpose of organ removal from the perspec-
tives of medicine and economy, including all 
the specifi cs and diffi culties of the mentioned 
branches. Such an approach gives the oppor-
tunities and benefi ts of combating traffi cking, 
which is a world phenomenon, more effective-
ly. The fi nal chapter of the article summarises 
all the above-mentioned provisions and ap-
proaches towards traffi cking in human beings 
for the purpose of the removal of organs. And 
the best approach stipulates that the campaign 
against the problem should be a general, out-
come-oriented process, instead of taking tem-
porary ad hoc actions. This approach clearly 
illustrates the diffi culties of the problem and 
the challenges facing international community 
while combating traffi cking in human beings 
for the purpose of the removal of organs.
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2. DEFINITION OF TERMS

From the beginning of the present arti-
cle, before dealing with the main object of 
the analysis, we should pay due attention to 
the defi nition of terms. It is noteworthy that 
international documents mostly mention the 
term: “removal of organs”, but not all instru-
ments. For example, the Optional Protocol 
to the Convention on the Rights of the Child 
on the sale of children, child prostitution and 
child pornography, uses the term: “transfer of 
organs of the child”.21 But in other binding in-
ternational legal documents - United Nations 
Protocol to Prevent, Suppress and Punish 
Traffi cking in Persons, Especially Women and 
Children, supplementing the United Nations 
Convention against Transnational Organised 
Crime;22 Council of Europe Convention on 
Action against Traffi cking in Human Beings23 
- the term: “removal of organs” is used. 
Moreover, these documents set up a globally 
accepted defi nition of human traffi cking24 and 
this very defi nition covers the term: “removal 
of organs”. Also, it should be mentioned that 
the globally accepted defi nition of human traf-
fi cking sets up only minimum standards and 
national legislation can therefore go further.25 
On this background, the following examples 
are noteworthy:

All binding international legal instruments � 
covering traffi cking in human beings for 
the purpose of the removal of organs men-
tion only “removal of organs” and none 
makes any reference to cells or tissues.26 
While the national legislation of Georgia 
uses the following terms: “use of a per-
son for transplantation of his or her organ, 
part of organ or tissue”;27 “… removal, … 
and transplantation into another person of 
organs, parts of organs, tissues and cells 
(hereinafter – organs)”28.
None of the binding international legal in-� 
struments covering traffi cking in human 
beings for the purpose of the removal of 
organs mention the term: “transplantation 
of organs”, unlike the above-mentioned 
formulation from the national legislation of 
Georgia. It is an important detail, as the 
terms: “removal of organs” and “transpla-

ntation of organs” are not identical, they 
have different meanings:
The term: “organ transplantation”¾  is 
the process of removal of an organ from 
one person and implantation of that organ 
into another person with the aim of restor-
ing function(s) in the body. Organ trans-
plantation covers the complete process 
including all procedures for preparation, 
preservation, storage and transporta-
tion.29

The term: “removal of organs”¾  refers 
to removal from the body of an organ in-
tended for transplantation, by a surgical 
procedure or by other means.30

Hence, the terms: “organ transplantation” 
and “removal of organs” are not identical, but 
still we may assume that this difference in 
meaning is not decisive in the legal context, as 
the act of exploitation is defi nitely linked with 
the donor, not the recipient. Therefore, we are 
free using both terms, as they do not affect on 
the meaning of exploitation and the defi nition 
of human traffi cking as such. However, on the 
other hand, for formulating a uniform approach 
and a uniform terminology, we must pay due 
attention to the defi nition of terms and use 
those terms accurately, especially while trans-
lating international legal documents. From this 
standpoint, it should be mentioned that there 
are several versions of the Georgian transla-
tion of the globally accepted defi nition of traf-
fi cking in human beings, and it is interesting 
that all of them differently translate the term: 
“removal of organs”. Here are the examples:

IOM, Contributing to the Combat of � 
Tra ffi cking in Persons. Manual for 
Co nsular Offi cials – “taking out of 
organs”.31 
ICMPD, Anti-Traffi cking Training Ma-� 
terial for Judges and Prosecutors – 
“cutting out of organs”.32

ICMPD, Anti-Traffi cking Manual for Law � 
Enforcement Offi cials – “transplantation 
of organs”.33

Council of Europe Convention on � 
Action against Traffi cking in Human 
Beings (Georgian translation) – “pulling 
out of organs”.34 
After all, Georgia has achieved signifi cant 

success in combating human traffi cking.35 
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Moreover, according to the U.S. Department 
of State Traffi cking in Persons Report 2010, 
Georgia is still in tier 1.36 But taking into consid-
eration the above-mentioned examples (espe-
cially the Georgian translation of the Council 
of Europe Convention on Action against 
Traffi cking in Human Beings), it is a shame 
that there is not a uniform translation of the 
term: “traffi cking in human beings”, even in the 
materials intended for the offi cial use of state 
offi cials; hence, there is not a uniform defi ni-
tion of the term: “traffi cking in human beings” 
in Georgian, while the national legislation of 
Georgia clearly mentions the term: “removal of 
organs”37. Unfortunately, this approach clearly 
illustrates how “seriously” the state views the 
problem of human traffi cking.

3. BINDING INTERNATIONAL LEGAL 
INSTRUMENTS

The present chapter deals with the inter-
national legal regulation concerning traffi cking 
in human beings for the purpose of the re-
moval of organs. From this standpoint, binding 
international legal instruments are of utmost 
importance, and such instruments are gener-
ally found within the framework of the United 
Nations and the Council of Europe. Also, the 
European Union legal framework covers hu-
man traffi cking. More precisely, the Council 
Framework Decision of 19 July 2002 on com-
bating traffi cking in human beings (2002/629/
JHA)38 mostly reiterates the elements of the 
Palermo Protocol39 defi nition of traffi cking in 
human beings, but “unlike the Protocol on traf-
fi cking in human beings, the European Union 
defi nition does not cover the removal of or-
gans, as a form of traffi cking”.40 However, it 
is worth mentioning that at the EU level there 
were attempts to adopt a Council Framework 
Decision covering traffi cking in human organs 
and tissues (Initiative of the Hellenic Republic 
with a view to adopting a Council Framework 
Decision concerning the prevention and con-
trol of traffi cking in human organs and tissues 
(2003/C 100/13))41. According to the Greek 
initiative, organ traffi cking was included in 
the defi nition of human traffi cking and, on the 
other hand, this defi nition covered traffi cking 

of human tissues.42 More precisely, the Greek 
initiative included the following provision:

“(2) Traffi cking in human organs and tis-
sues is a form of traffi cking in human beings, 
which comprises serious violations of funda-
mental human rights and, in particular, of hu-
man dignity and physical integrity.”

But because of the complexity of the mat-
ter, states could not reach an agreement and 
the present situation is that the EU instruments 
do not mention the removal of organs within 
the defi nition of traffi cking in human beings. 

For the purposes of the present article, 
before analyzing the international legal instru-
ments covering traffi cking in human beings 
for the purpose of organ removal, we should 
differentiate this form of traffi cking from or-
gan traffi cking. First of all, they are different 
because of the object of the crime: in case of 
human traffi cking the object is the living traf-
fi cked person; and in case of organ traffi ck-
ing – organs of the living or deceased donor. 
Besides, in case of organ traffi cking: a combi-
nation of three basic elements of the defi nition 
of traffi cking in human beings may not neces-
sarily be present; and there is no internation-
ally agreed defi nition of organ traffi cking yet. 
But for making difference between these two 
forms of traffi cking it is enough to know that 
the main purpose of conducting organ traffi ck-
ing, unlike the purpose of traffi cking in human 
beings, is making the fi nancial or other eco-
nomic gain with human organs, even for third 
person’s benefi t. Also, from the standpoint of 
victim protection, living donors who fall victim 
to traffi cking in human beings for the purpose 
of organ removal need a far more comprehen-
sive protection regime, as they have been af-
fected by a serious crime. In line with all these 
differences, there is also a similarity between 
the two forms of traffi cking: they both encom-
pass the process of the removal of organ, and 
they have the same root cause – the short-
age of organs for transplantation purposes. 
Thus, it turns out that they overlap but differ 
in scope. For example, if the donor receives a 
preliminary medical treatment, and after being 
fully informed of the purpose and nature of the 
removal, its consequences and risks, gives 
free and informed consent and after the op-
eration receives a medical follow-up and the 



 172

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

fi nancial gain from the recipient as promised, it 
means that there is no a combination of illegal 
action conducted by illegal means for the pur-
pose of exploitation, hence, we cannot qualify 
the above-mentioned activities as traffi cking in 
human beings for the purpose of the removal 
of organs, but they can be qualifi ed as organ 
traffi cking because of making fi nancial gain 
with human organs.43 Therefore, it is important 
to know the difference between the two forms 
of traffi cking, not only for making correct legal 
qualifi cations, but also for defi ning the exact 
scope of each crime and the international le-
gal documents applicable to each of them. 

Binding international legal instruments 
applicable to traffi cking in human beings for 
the purpose of the removal of organs are the 
following: 

Convention on the Rights of the Child, ¾ 
198944 together with the Optional 
Protocol to the Convention on the 
Rights of the Child on the sale of chil-
dren, child prostitution and child por-
nography, 200045 – should be discussed 
as leges generalis and lex specialis apply-
ing at the same time and supplementing 
each other.46

The Convention which is the most widely 
ratifi ed international legal document, and its 
Optional Protocol are designed for the pro-
tection of the rights of the child and the uni-
versal protection of the welfare of the child, in 
the name of the child’s best interests,47 and 
especially for the protection of the child from 
“economic exploitation” (Convention, Article 
32 and Optional Protocol, Preamble) and from 
“all forms of sexual exploitation” (Convention, 
Article 34 and Optional Protocol, Preamble).48 
But what is more important, the Convention in-
cludes a general provision, and therefore the 
possibility of its wide interpretation. The provi-
sion is the following:

“Article 36
States Parties shall protect the child 

against all other forms of exploitation prejudi-
cial to any aspects of the child’s welfare.”

According to the legislative history of the 
Convention, in the process of the revision of 
the text of Article 36, the removal of organs as 
a form of exploitation was not even mentioned, 
however the representatives of the U.S., 

the Soviet Union, France, the Netherlands, 
Finland, Italy and other delegations supported 
the general wording: “all other forms of exploi-
tation” despite the breadth of that language, 
in order to ensure that children received full 
protection from exploitation.49 Hence, we may 
assume that the phrase: “all other forms of ex-
ploitation” covers the removal of organs as a 
form of exploitation.50

As for the Optional Protocol to the 
Convention on the Rights of the Child on the 
sale of children, child prostitution and child 
pornography, although it was adopted to fur-
ther achieve the purposes of the Convention 
on the Rights of the Child and the implemen-
tation of its provisions, especially articles 1, 
11, 21, 32, 33, 34, 35 and 36, but unlike the 
Convention, the Protocol elaborates more 
specifi cally on the transfer of organs of the 
child in the context of the sale of children, traf-
fi c in children. More precisely,

“Article 2
For the purpose of the present Protocol:

(a) Sale of children means any act or transac-
tion whereby a child is transferred by any 
person or group of persons to another for 
remuneration or any other consideration; 
. . .
Article 3

1. Each State Party shall ensure that, as a 
minimum, the following acts and activities 
are fully covered under its criminal or pe-
nal law, whether these offences are com-
mitted domestically or transnationally or 
on an individual or organized basis:
In the context of sale of children as de-(a) 
fi ned in Article 2:
(i)  The offering, delivering or accepting, 

by whatever means, a child for the 
purpose of:
a. Sexual exploitation of the child;
b. Transfer of organs of the child for 

profi t;
c. Engagement of the child in forced 

labour;”
From the standpoint of the prohibition of 

traffi cking in human beings, the legal analy-
sis of the above-mentioned articles shows 
that the scope of those articles are limited by 
the notion of the child51, and that the issue 
of transfer of organs of the child for profi t is 
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discussed in the context of sale of children. 
Although the term: “traffi cking in human be-
ings” is not mentioned in the context of sale 
of children, but it is read between the lines as 
Article 35 of the Convention on the Rights of 
the Child condemns “the sale of or traffi c in 
children for any purpose or in any form”, and, 
as mentioned above, the Optional Protocol 
to the Convention on the Rights of the Child 
on the sale of children, child prostitution was 
adopted on the bases of the provisions of the 
Convention, and, inter alia, of the provision of 
Article 35 of the Convention52. Besides, the 
term: “traffi cking” is translated as “trade” in 
many languages,53 and in Georgian language 
as well – “Trade in person (traffi cking)”54 (literal 
translation). And the term: “trade” includes the 
component of sale and thus, these two terms 
overlap in scope. However, it is noteworthy 
that there exists an opinion that the sale of 
children can be performed for reasons other 
then exploitation, for example for reasons of 
adoption,55 ignoring the fact that exploitation 
is one of the three constituent elements of the 
defi nition of traffi cking in human beings56. But 
it is also worth mentioning that according to 
the UN and COE approach, an illegal adoption 
amounts to a practice similar to slavery57 and 
thus falls within the scope of the defi nition of 
traffi cking in human beings, as the purpose of 
exploitation includes slavery within that defi -
nition. Hence, after taking into consideration 
all the above-mentioned, it is obvious that the 
notion of sale does not exclude the notion of 
human traffi cking.

Source: The United States of America 
Department of States, “Traffi cking in Persons 
Report”, 2009 (http://www.state.gov/g/tip/rls/
tiprpt/2009/123128.htm (22.01.2011).)

Language Phrase Literal Translation

Arabic Al-ittijaar           
b’il-bashar

The commercial 
trade of people

Burmese Lu kon ku de Trade in people

French La traite des 
personnes The trade of people

Japanese Jinshin bai bai The buying and 
selling of people

Mandarin Guăi mài The cheating/tricking 
and selling of people

Mandarin Fan mai ren kou The buying and 
selling of people

Russian Torgovlyei 
lyudmi The trade of people

Spanish La trata de 
personas The trade of people

Swahili
Usafi rishaji 
haramu wa 
binadamu

The illegal 
transportation of 
human beings

Thai Garn ka manut The act of trading 
persons

Therefore, the Optional Protocol to the 
Convention on the Rights of the Child on the 
sale of children, child prostitution and child 
pornography turns out to be the fi rst binding 
international legal instrument covering traffi ck-
ing in human beings for the purpose of the re-
moval of organs.58

United Nations Protocol to Prevent, ¾ 
Suppress and Punish Traffi cking 
in Persons, Especially Women 
and Children, supplementing the 
United Nations Convention against 
Transnational Organised Crime, 200059 
(also known as the Palermo Protocol60).
“Actually, the Protocol and the Convention 

can be viewed as one big document, made 
up by the provisions condemning generally 
transnational organised crime (in case of the 
Convention) and more specifi cally - traffi ck-
ing in human beings (in case of the Protocol). 
Offences envisaged by the Protocol are to 
be dealt with as the crime prohibited by the 
Convention.”61

The main destination and legal signifi -
cance of the Palermo Protocol is the adoption 
of a comprehensive, globally accepted defi ni-
tion of traffi cking in human beings, within the 
framework of a binding international legal doc-
ument.62 More precisely,

“Article 3
Defi nition of terms
For the purposes of this Protocol: 
“Traffi cking in persons” shall mean the (a) 
recruitment, transportation, transfer, har-
bouring or receipt of persons, by means of 
the threat or use of force or other forms of 
coercion, of abduction, of fraud, of decep-
tion, of the abuse of power or of a position 
of vulnerability or of the giving or receiv-
ing of payments or benefi ts to achieve the 
consent of a person having control over 
another person, for the purpose of exploi-
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tation. Exploitation shall include, at a mini-
mum, the exploitation of the prostitution of 
others or other forms of sexual exploita-
tion, forced labour or services, slavery or 
practices similar to slavery, servitude or 
the removal of organs;”63

Hence, it can be said that the Palermo 
Protocol laid the foundations for international 
action on traffi cking64 and established a legal 
framework regulating the action. Although this 
framework is far from perfection, but still the 
Palermo Protocol:

sets up a globally accepted defi nition of � 
traffi cking in human beings, which is of 
utmost importance for establishing united 
values and combating traffi cking more 
effectively;65 
includes general provisions enabling wide � 
interpretation. For instance, recruitment is 
to be understood in a broad sense, mean-
ing any activity leading from engagement 
of another person in his or her exploita-
tion. It is not confi ned to the use of cer-
tain means and therefore also includes 
the use of modern technologies. As the 
term is described generally, recruitment 
by one of the means for the purpose of 
organ removal is regarded as traffi cking 
in human beings for the purpose of the re-
moval of organs regardless of how the re-
cruitment is performed – whether through 
personal contact or contact through third 
persons, newspapers, advertisements or 
the Internet66;
sets up minimum standards, thus giv-� 
ing the opportunity to go much further 
to regional international entities (e.g. the 
Council of Europe Convention on Action 
against Traffi cking in Human Beings sets 
up a more comprehensive legal framework 
for the protection of victims.67), as well as 
to state parties (e.g. the defi nition of traf-
fi cking in human beings includes removal 
or organs, while at the same time stating 
that this is just a minimum. Therefore, na-
tional legislation can go beyond the mini-
mum standards and include the purpose 
of removal of cells and tissues.68).
Council of Europe Convention on ¾ 
Action against Traffi cking in Human 
Beings, 2005.69

The defi nition of traffi cking in human be-
ings in Article 4(a) of the Convention is identi-
cal to the one in Article 3(a) of the Palermo 
Protocol, because of the following reason: “To 
combat traffi cking more effectively and help 
its victims, it is of fundamental importance to 
use a defi nition of traffi cking in human beings 
on which there is international consensus.”70 
However the Council of Europe Convention 
did not limit itself by simply copying the - glob-
ally accepted, but minimum – standards and 
offered a more comprehensive, effective ap-
proach for combating traffi cking in persons. 
Here are the vivid indicators of that approach:

the Convention is the fi rst binding interna-� 
tional legal instrument, which defi ned the 
meaning of victim of traffi cking in human 
beings,71 and developed the standards 
in relation to the protection of the human 
rights of the victims of traffi cking;
the Convention includes all forms of traf-� 
fi cking: national or transnational - whether 
linked or non-linked with organised crime;
the Convention sets up an effi cient and � 
independent monitoring mechanism 
(GRETA) to ensure the full compliance of 
the state parties with the provisions of the 
Convention.72

After all it is clear that: “The drafting of a 
Council of Europe Convention [did] not aim at 
competing with other instruments adopted at 
a global or regional level but at improving the 
protection afforded by them … ”.73

Hence, after discussing the framework of 
legal regulation of traffi cking in human beings 
for the purpose of organ removal and high-
lighting the legal signifi cance of the above-
mentioned instruments, now we may turn to 
the question of qualifi cation of the crime.

4. QUALIFICATION

For the purposes of the qualifi cation of ac-
tions as traffi cking in human beings for organ 
removal, a general approach is used. More 
precisely, for there to be traffi cking in human 
beings, a combination of three basic elements 
must be present. The elements are: an action 
(recruitment, transportation, transfer, harbour-
ing or receipt of persons), means (threat or 
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use of force or other forms of coercion, of ab-
duction, of fraud, of deception, of the abuse of 
power or of a position of vulnerability or of the 
giving or receiving of payments or benefi ts to 
achieve the consent of a person having con-
trol over another person), the purpose (the 
purpose of exploitation, which includes, at a 
minimum, the exploitation of the prostitution 
of others or other forms of sexual exploitation, 
forced labour or services, slavery or practices 
similar to slavery, servitude or the removal 
of organs). These elements must be present 
together,74 as “[t]raffi cking in human beings is 
a combination of these constituents and not 
the constituents taken in isolation.”75

For example, an unknown person con-
tacted you via the Internet and within a social 
questionnaire asked a few general questions 
about your health conditions. After several days 
he contacted you again via the Internet, told 
you that a 15-year-old girl needed implanta-
tion of a kidney and that it was a case of emer-
gency, and started recruiting you to get your 
consent on the removal or a kidney. Moreover, 
he gave you false information that transplan-
tation would not affect your health and cause 
any risks, considering great achievements 
of modern medicine, and that the operation 
would be performed by high-rank specialists 
from abroad. Besides, he kept convincing you 
that you had a great opportunity to do an act 
of charity.

Qualifi cation: even if you don’t respond to 
that person’s offer and send all his mails to 
Spam, his actions will still be qualifi ed as traf-
fi cking in human beings, as all the three ele-
ments: an action (recruitment), a means (de-
ception) and a purpose (exploitation for organ 
removal) are present.

Therefore, it is not necessary that some-
one has been exploited for there to be traf-
fi cking in human beings. What matters is that 
one of the actions was committed with one 
of the means with the purpose of exploitation 
of a person.76 The example presented above 
highlights this approach. As for the fairness of 
the approach, it is justifi able because of the 
gravity of the crime and the diffi culties of its 
discovery.

In the context of making legal qualifi cations 
related to the combination of three elements of 

the defi nition of traffi cking in persons, it should 
be mentioned that there is the only excep-
tion regarding child victims, when traffi cking 
does not require any of the above-mentioned 
means to be involved, thus the elements of 
an action and the purpose are to be regarded 
as traffi cking in human beings.77 The issue of 
child victims will be discussed in details in the 
following chapter, in the context of the consent 
of victims. Generally speaking, the consent of 
victims plays an important role in combating 
traffi cking in persons, and more specifi cally 
in combating traffi cking in human beings for 
the purpose of organ removal. Therefore the 
mentioned issue is given due attention in the 
present article, considering all its legal, medi-
cal and economic contexts.

5. THE CONSENT OF THE VICTIM

The consent of the victim is one of the 
most important and complex issues, which 
gains even more signifi cance in the context 
of combating traffi cking in human beings for 
organ removal. The complexity and practical 
diffi culties concerning the issue are especially 
revealed in defi ning whether the consent of 
the victim is adequate and informed or not, 
and whether the autonomy of a person has 
been preserved or abused. The present chap-
ter touches upon all these issues and offers 
a comprehensive analysis of the consent of 
the victim in legal (more precisely – analyzing 
the validity of consent and the issue of crimi-
nalization in case of violating the grounds of 
validity), medical and economic contexts and 
towards different categories of people.

5.1 The Validity of Consent and the 
Issue of Criminalization

While defi ning the issue of the validity of 
consent, we should pay due attention to the 
notion of autonomy of a person, which em-
braces the following elements: freedom of 
choice – when a person has full, objective 
and relevant information; has a real opportu-
nity to make alternative choices and realizes 
all the consequences and the risks involved; 
and free consent – when a person makes a 
decision on his/her own, without interference 
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of any kind, be it physical or psychological, 
and without the factor of abusing his/her posi-
tion of vulnerability.

From the standpoint of analyzing the 
question of consent and the grounds of its va-
lidity, a long list of means envisaged by the 
defi nition of traffi cking in human beings is of 
utmost importance. This list includes cases 
when it is easy to defi ne whether the consent 
of a victim is valid or not, for example when a 
person is kidnapped for the purpose of organ 
removal, against his/her will and under physi-
cal pressure;78 or when a person is offered a 
job and thus he/she gets involved in traffi cking 
in persons for the purpose of organ removal.79 
Also, there are cases when a victim’s position 
of vulnerability is abused,80 when a person in-
volved has no real and acceptable alternative 
but to submit to the abuse.81 As for the vulner-
ability, it may be of any kind, whether physi-
cal, psychological, emotional, family-related, 
social, economic, legal (e.g. illegal residence 
in a country), etc.82 Moreover, the list includes 
situations when a donor agrees to the removal 
of organ, but he or she does not have full in-
formation as to the nature and the potential 
consequences of the planned intervention, 
the risks involved and the need for follow-up 
care, and in case of having this information the 
victim would not have consented.83 Or some 
people may initially be willing to have their or-
gans removal, they may even know what they 
are consenting to, but may not be aware or 
all the risks and especially the long-term con-
sequences they will be facing, therefore such 
consent is deemed to be invalid because of the 
lack of full, objective, relevant information.84 A 
good example illustrating this approach can 
be found in the Explanatory Report on the 
Council of Europe Convention: “In traffi cking, 
some people do not know what is in store for 
them while others are perfectly aware that, 
for example, they will be engaging in prostitu-
tion. However, while someone may wish em-
ployment, and possibly be willing to engage 
in prostitution, that does not mean that they 
consent to be subjected to abuse of all kinds. 
For that reason … there is traffi cking in hu-
man beings whether or not the victim consents 
to be exploited.”85 This example is even more 

realistic in case of traffi cking in human beings 
for organ removal, because it is obvious that 
a person who is aware of the expenses of the 
follow-up medical treatment and the long-term 
consequences of the operation, will not con-
sent to organ removal, as he or she knows that 
the price of his/her organ removal will not be 
enough to cover all those expenses. Hence, 
it turns out that organ removal does not even 
have economic value and it defi nitely does not 
worth anybody’s health or life.

The above-mentioned examples show that 
it is extremely diffi cult to determine where free 
will ends and constraint begins.86 And to solve 
this diffi culty, the Palermo Protocol (Article 
3(b)), the Council of Europe Convention (Article 
4(b)) and the Council Framework Decision of 
19 July 2002 on combating traffi cking in hu-
man beings (Article 2.4) offer a fl exible ap-
proach: international documents, on one hand, 
recognize the right of every human being to 
control his own life and determine what should 
be done with his body, within the legal frame-
work of regulation (for example, the cases of 
self-exploitation) and, on the other hand, the 
victim’s consent to self-exploitation is deemed 
to have been invalidated by the perpetrator’s 
use of illicit means.87 This very approach, em-
bracing freedom of choice and the restrictions 
by legal instruments limiting its scope, variety 
of means envisaged by the defi nition of traf-
fi cking in human beings and the possibility of 
wide interpretation of the those means – con-
tributes signifi cantly into the process of com-
bating traffi cking in persons for the purpose of 
organ removal. 

After all, we may conclude that if a person 
consents to organ removal, but his/her consent 
is not adequate and informed, or, for instance, 
it is based on deception and thus the consent 
is not valid, then it turns out that that person 
is a victim to traffi cking in human beings for 
organ removal. But if the person completely 
knows what he/she is consenting to, is aware 
of all the risks and especially of the long-term 
consequences, then his/her consent is valid 
and there is no crime of traffi cking. Also, it 
should be stated clearly that a donor cannot 
be a potential perpetrator; this is impossible 
under the defi nition, as no activities can be 
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conducted with the relevant means to exploit 
oneself.88 That is why there is no crime of traf-
fi cking in human beings for the purpose of the 
removal of organs in cases of self-exploitation. 
Only when an act of self-exploitation violates 
national laws and international standards, ac-
cording to which the human body and its parts 
must not give rise to fi nancial gain or compa-
rable advantages, we may speak of the crime 
of traffi cking – but traffi cking in organs, not 
traffi cking in human beings for the purpose of 
organ removal, and of the issue of criminaliza-
tion of victims.89

Generally speaking, international legal 
system does not deal with the question of 
criminalization of victims in the context of com-
bating traffi cking in human beings. On the con-
trary: the Palermo Protocol “intends to punish 
a perpetrator, not a victim of traffi cking.”90 And 
the Council of Europe Convention includes the 
so-called “non-punishment provision”, Article 
26: 

“Each Party shall, in accordance with the 
basic principles of its legal system, provide for 
the possibility of not imposing penalties on vic-
tims for their involvement in unlawful activities, 
to the extent that they have been compelled to 
do so.”91

As for the European Union, it is the posi-
tion of the European Parliament to condemn 
making victims criminally responsible for sell-
ing or offering to sell their organs, as the aim 
of action against human traffi cking should not 
be to exacerbate the suffering of victims.92 It 
is worth mentioning that this human approach 
was even widened within the framework of the 
debates on Initiative of the Hellenic Republic 
(with a view to adopting a Council Framework 
Decision concerning the prevention and con-
trol of traffi cking in human organs and tissues) 
at European Parliament by the draft provi-
sion of excluding recipient from criminal liabil-
ity in emergency situations. However, several 
states had objections to a provision of this kind 
and thus the adoption of a Council Framework 
Decision concerning the prevention and con-
trol of traffi cking in human organs and tissues, 
failed.93

While dealing with the issue of criminal-
ization of a perpetrator of traffi cking in human 

beings for the purpose of organ removal, it is 
obviously logical and fair to vote pro the crimi-
nalization. For instance, a person who inten-
tionally uses another person’s economic vul-
nerability, promises him/her a solid amount of 
money for a kidney removal and after opera-
tion disappears, leaving the donor without any 
fi nancial compensation for a healthy kidney, 
without doubt such a recipient deserves legal 
punishment. But on the other hand, similar 
to donors who often fi nd themselves in a vul-
nerable situation, the situation of recipients is 
almost always desperate because they most 
probably have tried everything to obtain an or-
gan legally, but without success. And they also 
face severe consequences if they fail to obtain 
an organ, ranging from further dependence on 
life-prolonging measures which do not have 
the same therapeutic effect as organ trans-
plantations through to death94. Also, the univer-
sal problem of shortage of available organs for 
transplantation should be taken into account. 
The recipients are therefore under enormous 
pressure which leaves them no alternative but 
to participate in illegal transaction. And while 
judging upon these illegal actions, criminal li-
ability of recipients has to be discussed very 
sensitively. At least they should be given light 
punishment, if states insist on objecting to ex-
clusion (in emergency situations) provision.95

In conclusion we may assume that the 
consent of the victim to exploitation, based on 
illicit means listed in the defi nition of traffi ck-
ing in persons and thus being invalid, does not 
release the perpetrator from criminal liability. 
But if the victim’s consent is valid and there 
is a self-exploitation case, then the recipient 
as well as the donor may face liability in ac-
cordance with the national laws and regula-
tions, and also in the context of organ traffi ck-
ing. Hence, the actions of the donor/victim to 
traffi cking cannot be criminalized for traffi cking 
in human beings, in the name of avoiding the 
exacerbating of suffering of victims; as for the 
recipient-perpetrator of traffi cking, he/she can 
be held criminally liable, however his/her des-
perate situation should be taken into consid-
eration for elementary humanitarian purposes 
and on the background of the universal prob-
lem of the shortage of organs. 
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5.2. The Consent of the Victim in  
Medical Context

While analyzing the issue of victim’s con-
sent in medical context, the following circum-
stances should be taken into consideration: 
in contrast to traffi cking in human beings for 
sexual or labour exploitation, where there is 
merely a general notion as to the requirements 
for consent, in the case of traffi cking in human 
beings for the purpose of organ removal the 
situation is much more serious, as the consent 
of the victim produces not only legal conse-
quences, but also it is tightly linked with the 
health and welfare of a person, and in case of 
a deceased donor – with the dignity of the hu-
man being96 and also, with different traditional 
values of the society97. Moreover, in the case 
of traffi cking in human beings for the purpose 
of organ removal there are internationally rec-
ognised standards for consent which can be 
inferred from legal documents dealing with 
organ and cell transplantations.98 These legal 
documents are:

First of all, it should be mentioned � WHO 
Guiding Principles on Human Cell, 
Tissue and Organ Transplantation, 
2008.99 The Principles and their commen-
taries pay due attention to the issue of vic-
tim’s consent which “is the ethical corner-
stone of all medical interventions.”100 In 
particular, Guiding Principle 1 states that 

two preconditions should be present in 
the case of cadaver donation: (a) the con-
sent of a deceased donor is expressed 
in accordance with laws and regulations; 
and (b) there is a proof that a deceased 
donor has not expressed opposition to 
organ removal in life-time. While Guiding 
Principle 3 sets forth basic conditions for 
live donation, especially highlighting full 
compliance with domestic regulations, 
and underscoring the necessity of genu-
ine, voluntary and well-informed consent. 
It is noteworthy that the text of Guiding 
Principle 3 and its commentary not only 
underscore the necessity of valid consent, 
but also interpret what is meant by such 
consent. More precisely, a notion of valid 
consent requires full, objective, and lo-
cally relevant information, including all the 
risks, potential untoward consequences of 
the donation and the information concern-
ing the necessary aftercare. Moreover, a 
notion of valid consent excludes vulnera-
ble persons who are incapable of fulfi lling 
the requirements for voluntary and knowl-
edgeable consent. Voluntary consent im-
plies that adequate provisions exist for 
withdrawal of consent up until medical in-
terventions on the recipient have reached 
the point where the recipient would be in 
acute danger if the transplant did not pro-

Source: Joint Council of Europe/United Nations Study (http://www.coe.int/t/dghl/monitoring/traf-
fi cking/Docs/News/OrganTraffi cking_study.pdf (accessed: 22.01.2011).)

[pmp – per million population]
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ceed. This should be communicated at 
the time of consent.101

Convention for the protection of Human � 
Rights and dignity of the human being 
with regard to the application of biology 
and medicine: Convention on Human 
Rights and Biomedicine, 1997.102 The 
Convention is based on the principle of 
the primacy of the human being, that “[t]
he interests and welfare of the human be-
ing shall prevail over the sole interest of 
society or science.”103 More precisely, the 
Convention, on one hand, affi rms at the 
international level an already well-estab-
lished rule, that is that no one may in prin-
ciple be forced to undergo an intervention 
without his or her consent, and that the 
consent must be free and informed (Article 
5). But on the other hand, it strengthens 
international protection of the victim by 
imposing that the patient shall before-
hand be given appropriate information as 
to the purpose, nature and consequences 
of the intervention and the risks involved 
(as information is the patient’s right104).105 
Here are the relevant provisions from the 
Convention:
Article 5: “ … This person shall before-

hand be given appropriate information as to 
the purpose and nature of the intervention as 
well as on its consequences and risks.”

Article 19.2: “The necessary consent as 
provided for under Article 5 must have been 
given expressly and specifi cally either in writ-
ten form or before an offi cial body106.”

Hence, it is obvious that the Convention 
protects the autonomy of the person in its wid-
est sense, but at the same time it tries to bal-
ance the concurring interests of identifying va-
lidity of the consent and protecting the health 
of the patient in the context of transplantation, 
and envisages the existence of emergency sit-
uations which prevent the practitioner from ob-
taining the appropriate consent. An example 
that might be put forward is that of a patient in 
a coma who is thus unable to give his/her con-
sent.107 In such cases, the Convention states 
that “any medically necessary intervention 
may be carried out immediately for the benefi t 
of the health of the individual concerned.”108

Additional Protocol to the Convention � 
on Human Rights and Biomedicine, on 
Transplantation of Organs and Tissues 
of Human Origin, 2002109 should be 
viewed as lex specialis to the Convention 
on Human Rights and Biomedicine, as 
to leges generalis,110 thus reiterating the 
principles established by the Convention 
(Article 13). But in addition to those prin-
ciples, the Protocol protects not only the 
interests of donors, but of recipients as 
well. More precisely, the Protocol states 
that living donors should beforehand be 
given appropriate information as to the 
purpose, nature, consequences of the in-
tervention and the risks involved, as well 
as information concerning the rights and 
the safeguards prescribed by law for the 
protection of the donor (Article 12). But 
at the same time, the Protocol envisages 
that the recipients as well should be prop-
erly informed prior to implantation (Article 
5). Even though a transplant is intended 
to improve the health or even save the life 
of the recipient, the fact remains that the 
recipient shall be informed beforehand of 
the purpose, nature and consequences of 
the implantation, its risks, and the alterna-
tives to the intervention.111

While regulating the issue of the consent 
which is, no doubt, of high signifi cance, the 
Protocol pays due attention to another impor-
tant issue of protecting victim’s health and life, 
and evaluating the risks of the intervention, 
especially for the donor112. That is why the 
Protocol states that before intervention appro-
priate medical investigations shall be carried 
out to evaluate the donor’s state of health and 
therefore the potential risk of donation (Article 
11). And the medical team should not perform 
a removal which they think presents an unac-
ceptable risk even if the donor consents.113 But 
still, if the donor consents, either the donor 
has not had suffi cient information to express 
a valid consent, or it is a severe case of inten-
tional self-destruction. 

Also, the Protocol pays due attention to 
the issue of consent and authorization for or-
gan removal in case of a deceased donor:

Article 16: “Organs or tissues shall not be 
removed from the body of a deceased person 
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unless that person has been certifi ed dead in 
accordance with the law.”

Article 17: “Organs or tissues shall not be 
removed from the body of a deceased person 
unless consent or authorization required by 
law has been obtained.

The removal shall not be carried out if the 
deceased person had rejected to it.”

After all, it turns out that the autonomy of 
the human being and freedom to make vol-
untary choices either in cases of live or ca-
daver donation – are highly respected and 
protected by international legal instruments. 
This approach guarantees that any medical 
intervention will “be carried out in accordance 
with relevant professional obligations and 
standards”114, thus making action against traf-
fi cking in human beings for the purpose of or-
gan removal more effi cient. 

5.3. The Consent of the Victim towards 
Different Categories of People

Within the framework of protecting the au-
tonomy of a person and the relevant profes-
sional obligations and standards concerning 
the issue of victim’s consent, special attention 
should be given to the protection of persons 
who are not able to consent. The reasons for 
the incapacity to consent might be: age (for 
example, minors), a mental disability, a de-
cease or similar reasons (for example, a state 
of coma). It is therefore necessary to specify 
the conditions under which an intervention 
may be carried out on these people in order 
to ensure their protection.115 In this regard the 
following international legal instruments offer 
specifi c provisions of protection:

The � Palermo Protocol (Article 3(c)) and 
the Council of Europe Convention on 
Action against Traffi cking in Human 
Beings (Article 4(c)) include an identical 
provision: “The recruitment, transporta-
tion, transfer, harbouring or receipt of a 
child for the purpose of exploitation shall 
be considered “traffi cking in human be-
ings” even if this does not involve any of 
the means set forth in subparagraph (a) of 
this article;”
In other words, in case of child victims, it 

is not necessary the illicit means (as the sec-

ond element of the defi nition of traffi cking in 
human beings) to be present for qualifying any 
of the above-mentioned illicit action (the fi rst 
element of the defi nition) and the purpose of 
exploitation (the third element of the defi nition) 
as traffi cking in persons. Because, it is imma-
terial whether or not the child consents to be 
exploited.116

Thus, the Palermo Protocol and the 
Council of Europe Convention set forth a 
strong mechanism for the protection of child 
victims, a category of victims who are not able 
to consent. And the travaux préparatoires to 
the Palermo Protocol clarify that the removal 
of organs from children might be performed 
only with the consent of a parent or guardian, 
and only for legitimate medical or therapeutic 
reasons. Otherwise, it should be considered as 
exploitation.117 So, it turns out that the consent 
of a parent or guardian is not enough, and that 
international legal instruments provide a high-
level protection for child victims, in the name 
of best interest of the child, and set the limit for 
legitimate consent of parents or guardians; if 
they consent to removal of organs other than 
for legitimate medical or therapeutic reasons, 
the offence of traffi cking in human beings is 
committed.118 

Council Framework Decision of 19 July � 
2002 on combating traffi cking in hu-
man beings includes a provision similar 
to the above-mentioned provision of the 
Palermo Protocol: “When the conduct re-
ferred to in paragraph 1 involves a child, 
it shall be a punishable traffi cking offence 
even if none of the means set forth in para-
graph 1 have been used.” (Article 1.3).
Therefore, because of the similar ap-

proach, the above-mentioned UN experience 
should be taken into consideration while inter-
preting the Council Framework Decision provi-
sion.

WHO Guiding Principles on Human � 
Cell, Tissue and Organ Transplantation 
and the commentaries thereto.
Guiding Principle 4 and its commentary 

state a general prohibition on the removal 
of organs from legally incompetent persons. 
However, the document envisages narrow ex-
ceptions allowed under national law, such as 
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the cases of kidney transplants between iden-
tical twins. Also, the document speaks about 
the permission of the parent(s) or the legal 
guardian for organ removal, and that wherever 
possible the minor’s assent should be obtained 
before donation. Moreover, the document of-
fers a practical way-out from the problematic 
situations of the confl ict of interests, when the 
parent(s) or the legal guardian(s) are respon-
sible for the welfare of both - the donor and 
the recipient. According to the commentary on 
Guiding Principle 4, in such cases review and 
approval by an independent body, such as a 
court, should be required.119

Convention on Human Rights and � 
Biomedicine and the Explanatory Report 
thereto reaffi rm the general standards for 
the protection of persons who are unable 
to consent: that the general rule concern-
ing a genuine, well-informed and voluntary 
consent applies to the consent of parents 
who have custody of the minor, his or her 
legal representative or any person or body 
provided for by law (Article 6.4, Article 
6.5); that together with the consent of the 
parents or the legal guardians, the opinion 
of minors should be taken into consider-
ation, as far as possible and with a view to 
the preservation of the autonomy of per-
sons with regard to interventions affect-
ing their health (Article 6.2, Article 6.3)120. 
However, beyond this general framework 
of regulation, the Convention sets forth 
specifi c conditions for the protection of 
persons who are not able to consent:
Article 6.1: “ ... an intervention may only 

be carried out on a person who does not have 
the capacity to consent, for his or her direct 
benefi t.”

Thus, removal of organs from persons 
incapable of giving consent for the benefi t of 
other people, even a relative, is prohibited; no 
exceptions are allowed in regard to organ and 
tissue removal. The principle is that this prac-
tice is prohibited.121

Additional Protocol to the Convention � 
on Human Rights and Biomedicine, on 
Transplantation of Organs and Tissues 
of Human Origin follows the wording of 
Article 20 of the Convention:122

Article 14.1: “No organ or tissue removal 
may be carried out on a person who does not 
have the capacity to consent under Article 13123 
of this Protocol.”

And generally, we may say that the Protocol 
follows the wording of the Convention in pro-
viding specifi c conditions for the protection of 
people who are unable to consent. However, 
also generally speaking, the existence of rel-
evant legal instruments is not enough, imple-
mentation of the above-mentioned provisions 
into domestic legislation is equally important 
for effective protection of the autonomy of a 
person and observing relevant professional 
obligations and standards in the fi eld of traf-
fi cking in human beings for the purpose of or-
gan removal.

5.4. The Consent of the Victim in 
Economic Context

The issue of victim’s consent is tightly 
linked with the economic interest, as often 
there are situations when extreme poverty 
forces people to consent to organ removal,124 
even if they fully realize the risks involved. As 
already mentioned in the present article,125 
making economic gain with human organs is 
the main purpose of organ, not human traffi ck-
ing, but at the same time it should be kept in 
mind that the defi nition of traffi cking in human 
beings covers the abuse of a position of vul-
nerability of the victim, such as the cases of 
extreme poverty126, and includes the purpose 
of exploitation of the victim in the form of or-
gan removal. But anyway, in both forms of traf-
fi cking a bond of any kind between the parts 
of human body and the economic aspects of 
demand and supply of the “organ market” is 
strongly prohibited. Here are the international 
legal instruments which cover this prohibition: 

WHO Guiding Principles on Human � 
Cell, Tissue and Organ Transplantation, 
Guiding Principle 5:
“Cells, tissues and organs should only be 

donated freely, without any monetary payment 
or other reward of monetary value. Purchasing, 
or offering to purchase, cells, tissues or or-
gans for transplantation, or their sale by liv-
ing persons or by the next of kin for deceased 
persons, should be banned.
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The prohibition on sale or purchase of 
cells, tissues and organs does not preclude 
reimbursing reasonable and verifi able ex-
penses incurred by the donor, including loss 
of income, or paying the costs of recovering, 
processing, preserving and supplying human 
cells, tissues or organs for transplantation.”

Convention on Human Rights and � 
Biomedicine, Article 21:
“The human body and its parts shall not, 

as such, give rise to fi nancial gain.”
Additional Protocol to the Convention � 
on Human Rights and Biomedicine, on 
Transplantation of Organs and Tissues 
of Human Origin, Article 21:
“1 The human body and its parts shall not, 

as such, give rise to fi nancial gain or compa-
rable advantage.

The aforementioned provision shall not 
prevent payments which do not constitute a 
fi nancial gain or a comparable advantage, in 
particular:
– compensation of living donors for loss 

of earnings and any other justifi able ex-
penses caused by the removal or by the 
related medical examinations; 

– payment of a justifi able fee for legitimate 
medical or related technical services ren-
dered in connection with transplantation; 

–  compensation in case of undue damage 
resulting from the removal of organs or 
tissues from living persons. 

Advertising the need for, or availability 2 
of, organs or tissues, with a view to offering or 
seeking fi nancial gain or comparable advan-
tage, shall be prohibited.”

Motion for a European Parliament � 
Resolution on organ donation and 
transplantation: Policy actions at EU 
level (2007/2210 (INI)), §49: “ ... any com-
mercial exploitation of organs is unethi-
cal and inconsistent with the most basic 
human values; … organ donation out of 
fi nancial motivation degrades the gift of 
an organ to a mere commodity which con-
stitutes a violation of human dignity and 
contravenes Article 21 of the Convention 
on Human Rights and Biomedicine and is 
prohibited according to Article 3(2) of the 
EU Charter on Fundamental Rights;”127

The Declaration of Istanbul on Organ � 
Traffi cking ad Transplant Tourism,128 
which includes the notions of “Transplant 
commercialism”, “Travel for transplanta-
tion” and “Transplant tourism”:
“Transplant commercialism is a policy 

or practice in which an organ is treated as a 
commodity, including by being bought or sold 
or used for material gain.

Travel for transplantation is the move-
ment of organs, donors, recipients or trans-
plant professionals across jurisdictional bor-
ders for transplantation purposes. Travel for 
transplantation becomes transplant tourism 
if it involves organ traffi cking and/or transplant 
commercialism or if the resources (organs, 
professionals and transplant centers) devoted 
to providing transplants to patients from out-
side a country undermine the countries abil-
ity to provide transplant services for its own 
population.”

Despite of the above-mentioned provi-
sions, the universal problem of the shortage of 
available organs for transplantation, the hid-
den nature of the crimes of organ traffi cking 
and traffi cking in human beings for the pur-
pose of organ removal - all these problems 
press some countries to form so-called “organ 
markets” regulated by the government. In this 
regard, Iran is the only country in the world 
with no waiting list of recipients.129 However, 
even if this approach is intended to solve the 
universal problem of the shortage of organs, it 
is still unacceptable as, no doubt, it will “inten-
sify social discrimination, the rich will survive 
on the expense of the poor, and this new form 
of exploitation in human beings may cause se-
vere destabilization of social life.”130 The cor-
rectness of this position is confi rmed by the 
statement of Nancy Scheper-Hughes, Director 
of Organs Watch131: In general, organs fl ow 
from the South to the North, from the poor to 
the rich, from black to white, from female to 
male bodies.132 Taking into consideration these 
examples of social discrimination, it is obvi-
ously dangerous to form organ markets; and 
it will obviously cause more problems instead 
of solving them. Therefore, as the problem is a 
complex one, it should be evaluated compre-
hensively, and the way out from the existing 
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situation should be sought for. Organ market 
is not the only alternative here. 

6. IDENTIFICATION OF THE PROBLEM AND 
THE WAYS TO SOLVE IT

The analysis presented in this article 
show that traffi cking in human beings for the 
purpose of organ removal is a clear violation 
of legal norms, professional standards and 
generally of basic human values. Therefore, 
the action against this crime should be con-
ducted not only by several countries, but by 
the whole international society. And for taking 
effective steps in this regard, fi rst of all, the 
root cause of the problem should be identi-
fi ed, and the grounds for solving this problem 
should be sought for.

A root cause: The shortage of organs for 
transplantation purposes is, no doubt, a prob-
lem based on real facts133 and represents a 
world-wide phenomenon134. The severeness 
of the problem is especially revealed by long 
waiting lists of recipients135 and by annual 
global estimates of basic organ transplants. 
For instance, the fi gures of 2007 organ trans-

plants are the following:
In the context of fi ghting against the above-

mentioned problem, the alarming factors of a 
formation of criminal network in the fi eld of 
global traffi c and a high-level organization 
of this network pose serious complications. 
Especially, when illicit actions go beyond the 
borders of one country (For example, Nancy 
Scheper-Hughes says, that according to one 
criminal scheme, the donors were being pro-
cured from collapsed agricultural villages in 
Moldova, they were brought to Turkey, which 
was a site for operation. And that is where 
patients would come from Israel.136), they vio-
late the altruism-oriented values, professional 
standards and legal obligations, and result in 
severe forms of organ traffi cking and traffi ck-
ing in human beings for the purpose of organ 
removal. Hence, the problem is clearly com-
plex and it needs a comprehensive approach. 

The ways of solving the problem: 
Dealing effectively with organ shortage re-
quires the development of a deceased do-
nation programme, and live donation should 
therefore be generally regarded as a comple-
ment to a deceased donation.137 Although 

Source: Joint Council of Europe/United Nations Study (http://www.coe.int/t/dghl/monitoring traf-
fi cking/Docs/News/OrganTraffi cking / _study.pdf (accessed: 22.01.2011).)
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from the medical standpoint, better results 
are achieved from transplantation from living 
donors,138 but live donation on its own cannot 
solve the transplantation needs of the world’s 
population.139 Besides, people who have re-
ceived transplants, they increasingly require 
re-transplantation as the organs they initially 
received begin to fail, thus the demand for or-
gans for transplantation is increasing.140 That 
is why the main emphasis should be given to 
cadaver donation while dealing with the uni-
versal problem of organ shortage. However, 
the development of a deceased donation pro-
gramme requires a lot of efforts: fi rst of all, giv-
ing full, objective information to societies, es-
pecially to the traditional ones; people should 
know about the problem of organ shortage, 
its scope, grave nature and its severe conse-
quences, including organ traffi cking and traf-
fi cking in persons for the purpose of organ re-
moval; people should be given real examples, 
concrete facts of the violations of the norms 
prohibiting traffi cking, they should be told of 
the real stories of victims to traffi cking; people 
should know about the positive, as well as 
negative consequences of living donation.141 
Moreover, people should know the basics of 
international legal norms regulating transplan-
tation, especially the following legal provision, 
which is included in both - Convention on 
Human Rights and Biomedicine (Article 19.1), 
and Additional Protocol to the Convention 
on Human Rights and Biomedicine, on 
Transplantation of Organs and Tissues of 
Human Origin (Article 9): 

“Removal of organs or tissue from a liv-
ing person for transplantation purposes may 
be carried out solely for the therapeutic benefi t 
of the recipient and where there is no suitable 
organ or tissue available from a deceased 
person and no other alternative therapeutic 
method of comparable effectiveness.”

Hence, it is obvious that binding inter-
national legal instruments give priority to de-
ceased donation over live donation and medi-
cal intervention against living donors. Also, 
there is a positive tendency on the internation-
al arena that priority is given to transplantation 
for therapeutic purposes instead of economic 
interests.

Within the deceased donation programme 
we should distinguish two types of consent: an 
expressed consent – when a donor express-
es his/her will to donate during his/her lifetime; 
a presumed consent – if a person has not 
expressed his/her will concerning donation in 
lifetime, then it is presumed that he/she had 
no objections.142 The choice between these 
two systems totally depends on the free will 
of a person, as well as on the consent system 
available in a country he/she is living in and 
on the values of that country’s population. For 
example: the system of a presumed consent 
does work well in Europe, because Europeans 
do not like asking living people what their plans 
are about organ donation after death, they 
think it is not proper. While in the U.S.A. the 
system of an expressed consent works better 
and this is because of the American tempera-
ment, personality. Americans are not going to 

Source: Joint Council of Europe/United Nations Study (http://www.coe.int/t/dghl/monitoring/traf-
fi cking/Docs/News/OrganTraffi cking_study.pdf (accessed: 22.01.2011).)
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want a presumed consent system as they will 
feel it is a government intervention in some 
sense in their lives, that they do not even own 
their own body.143 But in any case, the main 
destination of the above-mentioned systems 
is that they speak about the removal or organs 
from a deceased donor, thus limiting the scope 
of organ traffi cking and effectively contributing 
to the fi ght against traffi cking in human beings 
for the purpose of organ removal. 

After all, we should keep in mind that or-
gan shortage is not a simply regulated prob-
lem, it is a universal problem and thus its regu-
lation is a long process, and it requires effec-
tive, practical steps to be taken. The steps are 
the following:

First of all, a country should have a rel-
evant legislative framework regulating the is-
sues if transplantation and criminalizing organ 
traffi cking and traffi cking in human beings for 
the purpose of the removal of organs. In this 
regard, it is breaking news that Egypt, after 
decades of grappling, fi nally passed a law on 
organ transplantation. And it is noteworthy 
that ignoring the problem has made Egypt a 
transplant tourism hot spot.144 Although leg-
islation framework is important for combat-
ing the crime, but it is not enough; even strict 
norms and regulations are not enough, since 
there are no effective mechanisms to pre-
vent and prosecute illicit actions145. A follow-
ing real story might serve as a vivid illustra-
tion of this approach, when: in 2009 a Saudi 
Arabian man married a Filipino woman as a 
cover for buying her kidney, trying to circum-
vent the Philippines’ strict new rules to fi ght or-
gan traffi cking.146 Furthermore, in the context 
of regulating the problem of organ shortage, 
due attention should be given to public aware-
ness campaign. It is an important step, which 
will contribute to the formation of an active civil 
society; a civil society which is aware of all the 
dangerous consequences of the problem, in-
cluding organ traffi cking and traffi cking in hu-
man beings for the purpose of organ removal, 
and actively cooperates with state structures 
in this fi eld and also, participates in fi ghting 
against these crimes. On the other hand, a 
civil society should be given full information 

concerning the safety and quality of the dona-
tion and transplantation system, so that they 
knew that these processes are conducted in 
accordance with international standards and 
the danger that an organ will be involved in 
any transaction is limited to the minimum. In 
the context of public awareness campaign, the 
role of social tools (advertisements, concerts, 
public discussions, courses at different educa-
tional institutions…) is of utmost importance. 
Although these tools are of limited usefulness 
as a means of effectively combating the short-
age of organs for transplantation, but do help 
to increase public awareness of the need for 
organs for transplantation.147 Furthermore, 
from the standpoint of regulating the problem 
of organ shortage, the practice of countries 
which do not regard the matter to be of great 
importance, should be taken into consider-
ation as well.148 These countries do not even 
realize that they put their own population un-
der a huge risk by ignoring the problem. And 
while the scope and the level of organization 
of the problem continues to increase, the lack 
of legal norms providing for the protection and 
the lack of effective mechanisms for their im-
plementation negatively effect on the image of 
the country itself and its population. Therefore, 
it is crucial for any country to identify the prob-
lem of organ shortage for transplantation pur-
poses and work on the ways of its solving 
within the framework of a state programme.

In conclusion it should be mentioned that 
the lack of potential donors is not a problem, 
but serious problems do occur in organization 
of the process of organ removal. That is why 
a proper organization of the process should 
be considered as the most effi cient means of 
combating traffi cking in human beings for the 
purpose of organ removal. In this regard, rec-
ommendations of international organizations 
and experiences of other countries are of great 
importance.149 All these recommendations and 
experiences should be analyzed and applied 
in practice while taking into consideration the 
specifi cs of each country. This approach will 
defi nitely work and result in positive changes 
in combating traffi cking in human beings for 
the purpose of the removal of organs.
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7. TRAFFICKING IN HUMAN BEINGS FOR THE 
PURPOSE OF THE REMOVAL OF ORGANS – 
AS A COMPLEX PROBLEM

As already mentioned in the present ar-
ticle, traffi cking in human beings for the pur-
pose of organ removal is a complex problem. 
Although the title of this article, as well as the 
analysis presented therein focus on interna-
tional legal regulation of the crime, still, ac-
cording to its specifi cs, medical and economic 
contexts of traffi cking in human beings for 
the purpose of organ removal are equally in-
teresting. More precisely, an organ removal, 
which is a medical intervention, is performed 
against a donor, often because of his desper-
ate economic situation. Moreover, the notion 
of transplantation has gone beyond the bor-
ders of medicine and presently encompasses 
business plans and proposals as well. Hence, 
let’s discuss medical and economic contexts 
of the crime.

7.1. Medical Context150

Transplantology is one of the prosper-
ous branches of modern medicine. The year 
of 1954 is regarded to be the starting point of 
transplantology, when the American surgeons 
performed the fi rst successful kidney trans-
plant in Boston and subsequently this led to the 
awarding of a Nobel Prize. The transplant was 
performed between identical twins, overcom-
ing the main diffi culty in performing successful 
organ transplants at that time – the immuno-
logical discrepancies between donors and re-
cipients – which inevitably led to activation of 
the alloimmune response, resulting in rejection 

and loss of the graft.151 However, alongside the 
advances in medicine, for a while transplant 
operations were still performed only between 
genetically related persons, and there was the 
need to overcome the immunological reaction 
when transplantation was performed between 
non-HLA identical persons. This problem was 
resolved in 1976, when Jean Borel discov-
ered the potent immunosuppressive effect of 
Cyclosporine A. This development paved the 
way for transplantation between genetically 
unrelated donors and recipients, with extraor-
dinary results. From this time on, transplanta-
tion has become a world-wide phenomenon 
with gradually increasing positive results.152 

In Georgia the history of transplantation, 
in particular the history of kidney transplanta-
tion begins in 1977, when six removal-of-kid-
ney operations were performed and all - from 
deceased donors. But all operations failed.153 
However the fact that attempts to develop 
transplantology were made in 1977, should 
be evaluated positively. Moreover, a non-
profi t medical NGO – Georgian Association of 
Transplantologists - was established with the 
mission to support development of transplan-
tation in Georgia.154 Although transplantation 
has not become a wide-scale clinical therapy 
in Georgia, but we have a ten-year experience 
of kidney transplantation and there are approx-
imately 50 persons who continue living with 
the help of an implanted organ. Furthermore, 
since 1998 transplantation has become a part 
of a state programme and the state fi nances a 
limited number of transplantation operations, 
depending upon the state budget.155 

Source: Georgian Association of Transplantologists (http://www.gat.com.ge/network_1/updates/
what_attachments/gateway.pdf (accessed: 22.01.2011).)

Comparison on transplantation and postoperative lethality
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It is noteworthy that the world-wide kidney 
transplantation activity is much higher than of 
any other organ.156 The reason is simple: a 
human being has two kidneys and therefore 
a removal of one kidney does not pose seri-
ous threat to his/her life, while removing other 
organs from a living donor more infringes the 
core medical principle: “Do no harm”157. And 
because of this principle, deceased donation 
should be given priority. Although a removal of 
organs from a deceased donor is not popular 
in Georgia due to ethical problems, in other 
countries of the world since the early days 
of organ transplantation the development of 
donation from deceased donors has been re-
markable158. This development has shown the 
need to formulate a death criterion to avoid 
the situations where a person was announced 
dead solely for the purpose of organs removal 
and his/her body was used for transplantation 
purposes.

Traditionally, death was defi ned as ir-
reversible cessation of blood circulation and 
breathing functions. However, this is no longer 
valid as there are machines that help restoring 
blood circulation and breathing functions. And 
it was in 1968 when the standard of brain death 
was described by the Ad Hoc committee of the 
Harvard Medical School, and the standard was 
adopted as the main criterion for determining 
death of the human being.159 A description of 
brain death includes: irreversible cessation of 
all functions of brain hemispheres and brain 
stem, full loss of conscience, no breathing, ab-
sence of movements of any kind, no response 
of the eyes to light, etc. But the main indication 
of brain death is the cessation of the functions 
of brain stem, which is responsible for breath-
ing. Furthermore, for diagnosing brain death a 
complete lack of electrical activity of the brain 
is confi rmed by electroencephalograms, and 
cessation of blood circulation is confi rmed by 
angiograms.160 

Hence, it is obvious that transplantation 
is a complicated process, including the diffi -
culty of the operation itself. It requires a huge 
energy and efforts from a medical team, and 
solid expenses, but the risks are still high con-
cerning the recovery of a patient and the func-
tioning of an implanted organ. Besides the risk 

of rejection, the post-transplant complications 
causing even the death of patients, include: 
tumoral diseases, basically resulted from the 
chronic use of immunosuppression by recipi-
ents, which is still needed today. The use of 
immunosuppression is positive in a way as 
it reduces the immunological discrepancies 
between donors and recipients – which in-
evitably lead to activation of the alloimmune 
response, resulting in rejection and loss of 
the graft. But on the other hand, the use of 
immunosuppression reduces the ability of the 
human body to response to the infectious and 
tumoral diseases transmitted from donors to 
recipients. Hence, there is the inherent risk of 
transmissible diseases linked to the transfer of 
any human material, whether organs, tissues 
or cells.161 Despite of the complications listed 
above, transplantation is still regarded as a 
more favourable therapy, as other replacement 
therapies are more expensive than transplan-
tation.162 Also, in respect to other replacement 
therapies, for example, dialysis treatment pro-
duces poorer results in terms of the patient’s 
quality of life comparable with those obtained 
by a kidney transplant.163 Here it should be 
noted that in Georgia more than 850 patients 
spend 4 hours at least three times a week in 
hospitals for the fi ltering of circulating blood by 
a dialysis apparatus. “For each of them this 
long procedure is highly important for living. 
And more than 500 patients are perfect can-
didates for kidney transplantation, after opera-
tion they would have had a chance to return to 
normal life.” A 14-year-old Salome Kutaladze 
is among the patients. She says: “I dream of 
the days when I would drink a lot of water and 
would not be afraid of getting worse.”164 

In conclusion we may say that organ 
transplantation has become a unique therapy 
able to save the life or increase the quality of 
life of patients with end-stage organ failure. 
It is a consolidated therapy which benefi ts 
almost 100 000 patients world-wide every 
year.165 Thus, despite of the great challenge of 
organ shortage world-wide, there are ways of 
solving this universal problem. In this regard, 
alongside of the medical developments, clon-
ing might be viewed as an alternative to organ 
transplantation. For instance, in 2008 the fi rst 
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cloned rat heart started beating on it’s own out-
side of any body. The heart was created using 
the aid of stem cells and beats at 2% the ca-
pacity of a normal rat heart. Still, the fact that 
it beats at all without any help is a spectacu-
lar discovery. It’s not too much to think that in 
the future cloning will basically replace organ 
transplantation and the risks of post-transplant 
complications will be removed.166 However, it 
is equally possible that this discovery would 
cause more problems; especially the lists of 
recipients would grow more and more. But in 
any case, such discoveries and other develop-
ment in medicine should be viewed positively 
as they are oriented on saving the life and 
increasing the quality of life of patients. And 
it would be better for Georgia as well to sup-
port patient-welfare-oriented developments in 
medicine. On this background it is shameful 
to mention that: while Salome Kutaladze is 
“waiting for a new kidney transplant every day, 
transplantologists and their opponents waste 
the precious time in dealing with the ethical 
problems.”167

7.2. Economic Context168

Transplantation is a comprehensive no-
tion and besides medical and legal compo-
nents, it includes fi nancial obligations ac-
corded to different actors in this sphere. There 
are cases when fi nancial relations result in 
non-ethical business, causing organ and hu-
man traffi cking. In this regard the process of 
transplantation, which is primarily oriented on 
saving the life and increasing the quality of life 
of patients, is often linked with the notions of 
Commerce,169 Transplant commercialism,170 
Travel for transplantation,171 Transplant tour-
ism.172 But here it should be noted that com-
merce in the economic context of transplanta-
tion does not always mean illegal activities; on 
the contrary, it might amount to highly coor-
dinated and organized business agreements 
and activities, at the same time balancing the 
basic human values, professional standards, 
legal norms and economic calculations.

Here is the framework for legal transplant 
commercialism: 

Medical Costs:¾ 173

insurance deductibles;� 

pre-transplant evaluation and testing;� 
surgery� ;
fees for the recovery of the organ � 
from the donor;
follow-up care and testing;� 
additional hospital stays for complica-� 
tions;
fees for surgeons, physicians, anes-� 
thesiologist… ;
recurrent lab testing� ;
anti-rejection and other drugs (ap-� 
proximately $2,500 per month);
rehabilitation� .

Non-Medical Costs:¾ 174

food, lodging and long distance phone � 
calls for a patient and his/her family;
transportation, to and from a patient’s � 
transplant center, before and after 
his/her transplant;
plane travel to get to a transplant hos-� 
pital quickly;
a patient’s � child care;
lost wages if an employer does not � 
pay for the time a patient or his/her 
family member spends away from 
work;
if a transplant center is not close to a � 
patient’s home, lodging close to the 
center before and after the surgery, 
free or low-cost hospitality houses for 
a patient and his/her family.

Social Services: Transplant social work-¾ 
ers help the patients to deal with eco-
nomic and social problems. In this regard, 
the main essence of social services is to 
show that a patient does not have to face 
his/her concerns alone in a transplanta-
tion process. These concerns include:175

inability to pay medical bills;� 
lack of funds to meet daily needs;� 
help in caring for children or other � 
family members of a patient;
lack of reliable transportation to and � 
from the transplant facility;
anxiety and depression issues;� 
referrals for re-employment services.� 

Funding Sources:¾ 176

insurance;� 
charitable organizations;� 
advocacy organizations;� 
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fundraising campaigns;� 
organizations for supporting veter-� 
ans;
insurance policies funded from the � 
state budget. 

Care Following a Transplant – often this ¾ 
step is decisive in the whole transplanta-
tion process. And while discussing this 
step in the economic context of trans-
plantation the following U.S. programmes 
should be mentioned:177

Vocational Rehabilitation;� 
Social Security Coverage for the � 
Disabled;
Americans with Disabilities Act.� 

� 
While analyzing the issue of traffi kcing in 

human beings for the purpuse of the remo-
val of orgnas in the economic context, it is an 
alarming fact that the need for transplantable 
organs exceeds the supply.178 Therefore, an 
increased number of recipients raise the prize 
of organs, and high prizes raise the motivation 
for poor, desperate people to sell their organs, 
thus seeking a solution to their problems. 
Moreover, it is easy to persuade desperate 
people to sell organs. However, as a rule, this 
category of people – potential donors do not 
realize negative psychological outcomes and 
the seriousness of bodily injure caused by the 
removal of organs.179 And consequently, this 
kind of commercial deals between rich recipi-
ents and poor donors result in severe forms of 
traffi cking. 

It is noteworthy that in transplant indus-
try a network of brokers or middlemen has 
emerged; they are illicit traders who connect 
potential donors and recipients for the trans-
plantation purposes.180 More precisely, bro-
kers demand higher amount of money for 
organs from the wealthy patients and usually 
pay the donors far less.181 This development 
has caused the need to determine where legal 
activities of brokers end and illicit transplant 
tourism starts. And the best way of dealing 
with this dilemma is to fi nd out whether a bro-
ker acts in the name of medical interests or 
for private economic gain. Unfortunately, of-
ten illicit activities of brokers are “facilitated by 
inadequate national legislations, widespread 

corrupt practices, and a general lack of public 
awareness on the extent of the trade.”182

It is interesting to mention that, there are 
eight main countries where human organs are 
harvested: 1. Moldova, 2. China, 3. Egypt, 
4. Pakistan, 5. India, 6. Israel/Palestine, 7. 
Mozambique, 8. Kosovo.183 But according to 
other sources, organs are harvested mostly in 
places such as India, South Africa, China, and 
South and Central America. And, of course, 
there’s plenty of money to be made. Donors 
are said to be paid about $2.500 to $3.000, 
and recipients pay anywhere from $100.000 
to $200.000.184 There are even cases where 
most vulnerable people are tempted to sell a 
kidney for as little as US$1.000.185 Traffi cked 
organs are either sold domestically, or export-
ed to be transplanted into patients from the 
U.S., Europe, the United Arab Emirates, Saudi 
Arabia, and especially Israel.186

Here are some well-known cases of traf-
fi cking:

Since 1992 China has maintained the sta-¾ 
tus of a commercial center for the black 
market organ trade,187 where organs are 
basically harvested from the corpses 
of executed prisoners188.189 There have 
been allegations that Chinese prisoners 
were executed by a gunshot to the head 
in order to avoid damage to commercially 
valuable hearts, livers, and kidneys.190

Generally, kidneys represent the largest ¾ 
area of organ trade. In this regard the 
following case is worth mentioning: one 
British man offered a kidney on eBay, with 
a reserve price of £50.000 (approximately 
US$92.000). He needed the money to 
care for his six-year-old daughter.191

It should be noted that motor vehicle ac-¾ 
cidents are one of the principal sources of 
corpses whose organs can be harvested. 
The victims are normally young, healthy, 
and usually die from head injuries, leav-
ing transplantable organs intact. A March 
2004 Los Angeles Times article referred 
to the scandal in 1997, wherein the Los 
Angeles Coroner’s Offi ce was found to 
have sold more than 500 pairs of corneas 
in one year to the Doheny Eye & Tissue 
Transplant Bank. The Coroner’s Offi ce re-
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ceived up to US$335 per pair of corneas, 
which Doheny resold at US$3,400 per 
pair.192

The above-mentioned facts clearly illus-
trate, that high fi nancial profi t is a good mo-
tivation for conducting the crimes of organ 
traffi cking and traffi cking in human beings for 
the purpose of the removal of organs. For in-
stance, in India an estimated 2000 people a 
year sell their organs illegally.193 All these facts 
and statistic information are alarming and it 
is necessary to take active steps for fi ghting 
against these crimes effectively. In this regard, 
public awareness campaign is of great impor-
tance. However, while making the information 
on traffi cking available to everyone, the facts 
of selling human organs in high prizes in black 
markets might even promote conducting the 
crimes of organ traffi cking and traffi cking in 
persons for the purpose of organ removal, and 
get many criminals engaged in illicit activities. 
Therefore, the action against traffi cking must 
be well-organized and while undertaking it, 
even the smallest details should be taken into 
consideration. After all, we should not forget 
that the crime is quite serious; traffi cking in 
human beings is the third largest illicit money 
making venture in the world after traffi cking of 
weapons and drugs.194 

8. CONCLUSION

After all, the analysis presented in this ar-
ticle show that traffi cking in human beings for 
the purpose of the removal of organs is a glob-
al phenomenon, which clearly violates legal 
norms, human values, professional standards 
and, what’s more important, it is obviously 
dangerous to the life and health of the hu-

man being. The grave nature, complexity and 
a high-level organization of the problem have 
already been mentioned in the article, and the 
ways of solving the problem have been of-
fered, including necessity of a state regulated 
programme and even public awareness cam-
paign. However, in any case we should keep 
in mind that the action against traffi cking in 
persons for the purpose of organ removal is 
a complicated process, which should be ba-
sically regulated at the level of civil society, 
while the actions should be coordinated by the 
government. An active role of the civil sector in 
this action is a positive tendency and it might 
be explained by the fact that public sentiment 
is generally in favour of donation, but what 
happens in practice is somewhat different195. 
In other words, we the people are the main 
source of the problem. And this is where the 
state should take active, fi rm steps for regu-
lating the existing situation; the state should 
form a proper environment for promoting do-
nation, and effectively combat traffi cking in hu-
man beings for the purpose of organ removal, 
using all the administrative tools and political 
pressure. 

Hence, it turns out that fi ghting against 
traffi cking in persons for the purpose of the 
removal of organs is a two-party process, in 
which the state and civil society balance, com-
plete and sometimes even replace each other 
in the name of the common interest. The inter-
est itself is a hardly-achieved one; however, as 
combating traffi cking in human beings for the 
purpose of organ removal poses serious chal-
lenges to the whole international community, 
then consolidation of powers and exchange 
of experiences make it possible to solve the 
problem, to defeat the common enemy. 

1 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., “Traffi cking in organs, tis-
sues and cells and traffi cking in human beings for the purpose of the removal of 
organs”, Strasbourg, 2009, p. 76, available at: http://www.coe.int/t/dghl/monitor-
ing/traffi cking/Docs/News/OrganTraffi cking_study.pdf (accessed: 22.01.2011).

2 See: Kangaspunta, K., “A Short History of Traffi cking in Persons”, in: Freedom 
from fear magazine, F3 - Issue 1, available at: http://www.freedomfromfearmaga-
zine.org/index.php?option=com_content&view=article&id=99:a-short-history-of-
traffi cking-in-persons&catid=37:issue-1&Itemid=159 (accessed: 22.01.2011).



 191

N. SAGINASHVILI, INTERNATIONAL LEGAL REGULATION OF THE CRIME OF TRAFFICKING IN HUMAN BEINGS ...

3 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 17; 
Mamulashvili, B., “Bioethics”, Tbilisi, 2007, p. 211, available at: http://referati.ge/
detail.php?id=54 (accessed: 22.01.2011).

4 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 76.
5 Ibid., p. 11.
6 See: http://www.coe.int/t/dghl/monitoring/traffi cking/Docs/News/OrganTra ffi c ki ng_ 

study.pdf (accessed: 22.01.2011). 
7 See: http://www.coe.int/t/der/docs/UNARES6314_en.pdf (accessed: 22.01.2011).
8 See: http://www.un.org/ga/about/background.shtml (accessed: 22.01.2011).
9 xplanatory Report on the Council of Europe Convention on Action against 

Traffi cking in Human Beings, §5, available at: http://conventions.coe.int/Treaty/
EN/Reports/Html/197.htm (accessed: 22.01.2011).

10 UNGA, “Promotion and Protection of All Human Rights, Civil, Political, Economic, 
Social and Cultural Rights, Including the Right to Development”, (20 February 
2009), UN Doc A/HRC/10/16, §8-9, available at: http://www2.ohchr.org/english/
bodies/hrcouncil/docs/10session/A.HRC.10.16.pdf (accessed: 22.01.2011).

11 See: Kontula, A., Saaristo, E., “Countering Traffi cking in Moldova”, Chisinau, 
2009, p. 15, graph 4, available at: http://www.annakontula.net/Countering_
Traffi cking_in_Moldova_Anna_Kontula_Elina_Saaristo%5B1%5D.pdf (accessed: 
22.01.2011). 

12 This information is checked at the level of: State Fund for Protection and 
Assistance of (Statutory) Victims of Human Traffi cking, Ministry of Health, Labour 
and Social Affairs of Georgia; also at the level of the non-profi t medical NGO 
– Georgian Association of Transplantologists; see also: Ketevan Khutsishvili’s 
Lectures, “Action against Traffi cking and Family Violence on International and 
Domestic Fields”, Ivane Javakhishvili Tbilisi State University, 2009-2010.

13 See: http://samvak.tripod.com/brief-organ01.html (accessed: 22.01.2011).
14 See: Steering Committee on Bioethics (CDBI), European Health Committee 

(CDSP), “Replies to the questionnaire for member states on organ traffi cking”, 
Strasbourg, 2004, p. 56, §20-21, p. 58-61, §22-25, available at: http://www.
coe.int/t/dg3/healthbioethic/Activities/05_Organ_transplantation_en/CDBI_
INF(2003)11rev2.pdf (accessed: 22.01.2011).

15 See: http://www.gat.com.ge/statistic.php (accessed: 22.01.2011).
16 See: http://www.europeantransplantcoordinators.org/clinical-resources/irodat/ 

(acce ssed: 22.01.2011).
17 It is noteworthy that the European Transplant Coordinators Organization (ETCO) 

promotes organ and tissue donation not only in Europe, but worldwide. Moreover, 
ETCO provides the ideal forum for sharing skills and experience and working 
towards a comprehensive strategy in response to the problems (See: http://www.
europeantransplantcoordinators.org/ (accessed: 22.01.2011).). And Georgian 
Association of Transplantologists (GAT) has become the member of ETCO since 
1997 (See: http://www.gat.com.ge/what.php (accessed: 22.01.2011).). GAT is res-
ponsible for National Transplant Registry in Georgia (See: http://www.european-
transplantcoordinators.org/NKMData/pdf/georgia.pdf (accessed: 22.01.2011).) 
and also, it should be mentioned that GAT was actively involved in the process of 
adopting Georgian Law on Human Organ Transplantation (See: http://www.gat.
com.ge/what.php (accessed: 22.01.2011).).

18 IRODaT – International Registry of Organ Donation and Transplantatin, perfor-
med within the framework of the European Transplant Coordinators Organization 
(ETCO). See: http://www.europeantransplantcoordinators.org/clinical-resources/
irodat/ (accessed: 22.01.2011).

19 See: Gelder, F.V., Manyalich, M., Costa, A.N., Paez, G., “2009 International 
Donation and Transplantation Activity. IRODaT Preliminary Data”, in: Organs, 
Tissues and Cells, No.13, 2010, p. 6, available at: http://www.europeantrans-



 192

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

plantcoordinators.org/uploads/pdfs/Irodat/01%20Irodat%202009.pdf (accessed: 
22.01.2011). 

20 WHO Guiding Principles on Human Cell, Tissue and Organ Transplantation, p. 1, 
§2, available at: www.searo.who.int/LinkFiles/BCT_WHO_guiding_principles_or-
gan_transplantation.pdf (accessed: 22.01.2011).

21 See: Article 3.1(a)(i)b.
22 See: Article 3(a).
23See: Article 4(a).
24 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 77; United 

Nations Offi ce on Drugs and Crime (UNODC), Inter-Parliamentary Union (IPU), 
“Combating Traffi cking in Person: A Handbook for Parliamentarians”, No.16, 
Vienna, 2009, p. 12, available at: http://www.ungift.org/docs/ungift/pdf/humantraf-
fi cking/UN_Handbook_engl_core_low.pdf (accessed: 22.01.2011).

25 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 77; 
Explanatory Report on the Council of Europe Convention on Action against 
Traffi cking in Human Beings, §85; United Nations Offi ce on Drugs and Crime 
(UNODC), Inter-Parliamentary Union (IPU), supra note 24, p. 19.

26 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 56.
27 See: Criminal Code of Georgia, Article 1431 Note 1, available at: http://www.leg-

islationline.org/documents/action/popup/id/5483 (accessed: 22.01.2011); Law of 
Georgia on Combating Human Traffi cking, Article 3(d), available at: http://www.
traccc.cdn.ge/documents/human-traffi cking/Law_Georgia_Human_Traffi cking_
eng.pdf (accessed: 22.01.2011).

28 See: Georgian Law on Human Organ Transplantation, Article 1, available at: 
http://laws.codexserver.com/102.DOC (accessed: 22.01.2011).

29 See: World Health Organization (WHO), “Global Glossary of Terms and Defi nitions 
on Donation and Transplantation”, Geneva, 2009, p. 14, §77, available at: http://www.
who.int/transplantation/activities/GlobalGlossaryonDonationTransplantation.pdf 
(accessed: 22.01.2011); Council of Europe, Recommendation Rec(2004)7 of the 
Committee of Ministers to member states on organ traffi cking, (19 May 2004), 
Article 2.5, available at: https://wcd.coe.int/ViewDoc.jsp?id=744621&Lang=en 
(accessed: 22.01.2011).

30 Ibid.
31 International Organization for Migration (IOM), “Contributing to the Combat of 

Traffi cking in Persons. Manual for Consular Offi cials”, Tbilisi, 2008, p. 9.
32 International Center for Migration Policy Development (ICMPD), “Anti-Traffi cking 

Training Material for Judges and Prosecutors”, Vienna, 2006, p. 20.
33 International Center for Migration Policy Development (ICMPD), “Anti-Traffi cking 

Manual for Law Enforcement Offi cials”, Vienna, 2006, p. 25.
34 Council of Europe Convention on Action against Traffi cking in Human Beings, 

Article 4(a).
35 See: “Traffi cking in Georgia”, (Article at Humanrights.ge, 19 February 2004), 

available at: http://www.humanrights.ge/index.php?a=main&pid=5880&lang=eng 
(accessed: 22.01.2011).

36 The United States of America Department of State, “Traffi cking in Persons Report”, 
10th Edition, 2010, p. 48, 154-155, available at: http://www.state.gov/documents/
organization/142979.pdf (accessed: 22.01.2011); see also: “Tier Placements”, 
(Traffi cking in Persons Report 2010 at U.S. Department of State), available at: 
http://www.state.gov/g/tip/rls/tiprpt/2010/142755.htm (accessed: 22.01.2011); 
“Country Narratives: Countries G Through M”, (Traffi cking in Persons Report 
2010 at U.S. Department of State), available at: http://www.state.gov/g/tip/rls/
tiprpt/2010/142760.htm (accessed: 22.01.2011).

37 As an example of the national legislation of Georgia, we may name: Georgian 
Law on Human Organ Transplantation, Article 1.



 193

N. SAGINASHVILI, INTERNATIONAL LEGAL REGULATION OF THE CRIME OF TRAFFICKING IN HUMAN BEINGS ...

38  Available at: http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!p
rod!CELEXnumdoc&lg=EN&numdoc=32002F0629&model=guichett (accessed: 
22.01.2011), http://europa.eu/legislation_summaries/employment_and_so-
cial_poli cy/equality_between_men_and_women/l33137_en.htm (accessed: 
22.01.2011); see also: International Center for Migration Policy Development 
(ICMPD), supra note 32, p. 75.

39 See: infra notes 59 and 60, and the text thereto.
40 International Center for Migration Policy Development (ICMPD), supra note 32, p. 

75.
41 Available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2003:1

00:0027:0030:EN:PDF (accessed: 22.01.2011).
42 United Nations Offi ce on Drugs and Crime (UNODC), “Toolkit to Combat Traffi cking 

in Persons”, 2nd Edition, New York, 2008, p. 535, available at: http://www.unodc.
org/unodc/en/human-traffi cking/electronic-toolkit-to-combat-traffi cking-in-per-
sons---index.html (accessed: 22.01.2011), http://www.unodc.org/documents/
human-traffi cking/Toolkit-fi les/08-58296_tool_9-19.pdf (accessed: 22.01.2011). 

43 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 11-12, 
55-56.

44 Convention on the Rights of the Child, UNGA Res 44/25, (20 November 
1989), available at: http://daccess-ods.un.org/TMP/7492517.2328949.html 
(acce ssed: 22.01.2011), http://www2.ohchr.org/english/law/pdf/crc.pdf (ac-
cessed: 22.01.2011). Convention entered into force on 2 September 1990, 
see: http://www2.ohchr.org/english/law/crc.htm (accessed: 22.01.2011). For 
Georgia Convention entered into force on 2 July 1994, see: http://mfa.gov.ge/
fi les/107_11183_843982_qartuli-sia.doc (accessed: 22.01.2011).

45 Optional Protocol to the Convention on the Rights of the Child on the sale of 
children, child prostitution and child pornography, UNGA Res 54/263, (25 May 
2000), available at: http://daccess-ods.un.org/TMP/7099472.88036346.html 
(accessed: 22.01.2011), http://www2.ohchr.org/english/law/pdf/crc-sale.pdf 
(accessed: 22.01.2011). Protocol entered into force on 18 January 2002, see: 
http://www2.ohchr.org/english/law/crc-sale.htm (accessed: 22.01.2011). For 
Georgia Protocol entered into force on 28 July 2005, see: http://mfa.gov.ge/
fi les/107_11183_843982_qartuli-sia.doc (accessed: 22.01.2011).

46 UNGA, ILC, “Fragmentation of International Law: Diffi culties Arising from the 
Diversifi cation and Expansion of International Law”, (13 April 2006), UN Doc A/
CN.4/L.682, §98-102, available at: http://daccess-ods.un.org/TMP/7779290.html 
(accessed: 22.01.2011).

47 See: “Foreword by Louise Arbour, United Nations High Commissioner for Human 
Rights”, in: Offi ce of the United Nations High Commissioner for Human Rights, 
“Legislative History of the Convention on the Rights of the Child”, Vol.I, New 
York and Geneva, 2007, p. iii, available at: http://www.ohchr.org/Documents/
Publications/LegislativeHistorycrc1en.pdf (accessed: 22.01.2011).

48 See: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 76-
77.

49 “Article 36 (Other forms of exploitation)”, in: Offi ce of the United Nations High 
Commissioner for Human Rights, “Legislative History of the Convention on the 
Rights of the Child”, Vol. II, New York and Geneva, 2007, p. 735-737, §90-95, avail-
able at: http://www.ohchr.org/Documents/Publications/LegislativeHistorycrc2en.
pdf (accessed: 22.01.2011).

50 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 77.
51 Convention on the Rights of the Child, Article 1:

“For the purposes of the present Convention, a child means every human being 
below the age of eighteen years unless under the law applicable to the child, 
majority is attained earlier.”



 194

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

Concerning the term: “a child”, the similar defi nitions are included in other interna-
tional documents as well. More precisely, according to the United Nations Protocol 
to Prevent, Suppress and Punish Traffi cking in Persons, Especially Women and 
Children, supplementing the United Nations Convention against Transnational 
Organised Crime, Article 3(d) and the Council of Europe Convention on Action 
against Traffi cking in Human Beings, Article 4(d): “’Child’ shall mean any person 
under eighteen years of age”; according to the Council Framework Decision of 19 
July 2002 on combating traffi cking in human beings (2002/629/JHA), Article 1.4: 
“For the purpose of this Framework Decision, ‘child’ shall mean any person below 
18 years of age.”

52 See: Optional Protocol to the Convention on the Rights of the Child on the sale of 
children, child prostitution and child pornography, Preamble.

53 See: The United States of America Department of States, “Traffi cking in Persons 
Report”, 2009, p. 15, available at: http://www.state.gov/g/tip/rls/tiprpt/2009/123128.
htm (accessed: 22.01.2011).

54 See: Criminal Code of Georgia, Article 1431; Law of Georgia on Combating Human 
Traffi cking.

55 See: “Article 35 (Sale, traffi cking and abduction)”, in: Offi ce of the United Nations 
High Commissioner for Human Rights, supra note 49, p. 726, §72; “Article 36 
(Other forms of exploitation)”, in: Ibid., p. 735, §72.

56 See: http://www.unodc.org/unodc/en/human-traffi cking/what-is-human-traffi cking.
html (accessed: 22.01.2011). 

57 Interpretative notes for the offi cial records (travaux préparatoires) of the negotia-
tion of the United Nations
Convention against Transnational Organized Crime and the Protocols thereto, 
UNGA, UN Doc A/55/383/Add.1, (3 November 2000), p. 12, §66, available at: 
http://www.unodc.org/unodc/en/treaties/CTOC/background/General-Assembly-
documents.html (accessed: 22.01.2011); Explanatory Report on the Council of 
Europe Convention on Action against Traffi cking in Human Beings, §94.

58 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 76.
59 United Nations Protocol to Prevent, Suppress and Punish Traffi cking in Persons, 

Especially Women and Children, supplementing the United Nations Convention 
against Transnational Organised Crime, UNGA Res 55/25, (15 November 2000), 
available at: http://daccess-ods.un.org/TMP/1017382.96449184.html (accessed: 
22.01.211), http://www.unodc.org/pdf/crime/a_res_55/res5525e.pdf (accessed: 
22.01.2011). Protocol entered into force on 25 December 2003, see: http://www.
unodc.org/unodc/en/treaties/CTOC/signatures.html (accessed: 22.01.2011). For 
Georgia Protocol entered into force on 5 October 2006, see: http://mfa.gov.ge/
fi les/107_11183_843982_qartuli-sia.doc (accessed: 22.01.2011).

60 See: Khutsishvili, K., “Compendium of Documents on the Fight against Traffi cking 
in Human Beings in Georgia”, Tbilisi, 2008, p. 4, note 1.

61 International Center for Migration Policy Development (ICMPD), supra note 32, p. 
55.

62 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 77; United 
Nations Offi ce on Drugs and Crime (UNODC), Inter-Parliamentary Union (IPU), 
supra note 24, p. 12.

63 For the Georgian translation of the defi nition of traffi cking in human beings see: 
Khutsishvili, K., supra note 60, p. 5-6.

64 Explanatory Report on the Council of Europe Convention on Action against 
Traffi cking in Human Beings, §6.

65 See: Ibid., §72.
66 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 78.
67 Explanatory Report on the Council of Europe Convention on Action against 

Traffi cking in Human Beings, §30, 51.



 195

N. SAGINASHVILI, INTERNATIONAL LEGAL REGULATION OF THE CRIME OF TRAFFICKING IN HUMAN BEINGS ...

68 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 55, 79; 
Explanatory Report on the Council of Europe Convention on Action against 
Traffi cking in Human Beings, §85.

69 Hereinafter – Council of Europe Convention, available at: http://conventions.coe.
int/Treaty/EN/Treaties/Html/197.htm (accessed: 22.01.2011). Convention entered 
into force on 1 February 2008, see: http://conventions.coe.int/Treaty/Commun/
QueVoulezVous.asp?NT=197&CM=8&DF=17/02/2010&CL=ENG (accessed: 
22.01.2011). For Georgia Convention entered into force on 1 February 2008, see: 
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=197&CM=8&DF
=17/02/2010&CL=ENG (accessed: 22.01.2011).

70 Explanatory Report on the Council of Europe Convention, §72.
71 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 79; see 

also: Council of Europe Convention, Article 4(e): “’Victim’ shall mean any natural 
person who is subject to traffi cking in human beings as defi ned in this article.”

72 Explanatory Report on the Council of Europe Convention, §36, 46, 49, 51.
73 Ibid., §30.
74 Ibid., §74, 76; Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 

1, p. 78.
75 Explanatory Report on the Council of Europe Convention, §75.
76 Ibid., §87; Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 

79.
77 Explanatory Report on the Council of Europe Convention, §76; Caplan, A., 

Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 80.
78 See, for example: “Serbia fi nds Kosovo organ traffi cking ‘witnesses’: report”, 

(News at EUbusiness, 27 December 2009), available at: http://www.eubusiness.
com/news-eu/warcrimes-albania.239 (accessed: 22.01.2011).

79 See, for example: The United States of America Department of States, supra note 
53, p. 17.

80 See, for example: Rohter, L., “Tracking the Sale of a Kidney on a Path of Poverty 
and Hope’’, The New York Times (New York 23 May 2004), available at:
http://www.nytimes.com/2004/05/23/international/americas/23BRAZ.html (ac-
cessed: 22.01.2011).

81 Interpretative notes for the offi cial records (travaux préparatoires) of the negotia-
tion of the United Nations
Convention against Transnational Organized Crime and the Protocols thereto, 
p. 12, §63; United Nations Offi ce on Drugs and Crime (UNODC), “TRAVAUX 
PRÉPARATOIRES of the negotiations for the elaboration of the United Nations 
Convention against Transnational Organized Crime and the Protocols thereto”, 
New York, 2006, p. 347, available at: http://www.unodc.org/pdf/ctoccop_2006/04-
60074_ebook-e.pdf (accessed: 22.01.2011); Explanatory Report on the Council 
of Europe Convention, §83.

82 Ibid.; Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 79.
83 See, for example: Pearson, E., “Coercion in the Kidney Trade? A background 

study on traffi cking in human organs worldwide”, Eschborn, 2004, p. 10, available 
at: http://www.gtz.de/de/dokumente/en-svbf-organ-traffi cking-e.pdf (accessed: 
22.01.2011).

84 See: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 78-
80.

85 Explanatory Report on the Council of Europe Convention, §97.
86 Ibid.
87 See: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 62, 

80.
88 Ibid., p. 82.
89 See: Ibid.



 196

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

90 International Center for Migration Policy Development (ICMPD), supra note 32, p. 
59.

91 According to the Explanatory Report on the Council of Europe Convention, “Each 
Party can comply with the obligation established in Article 26, by providing for a 
substantive criminal or procedural criminal law provision, or any other measure, ... 
in accordance with the basic principles of every national legal system.” (§274).

92 Draft European Parliament legislative resolution; Justifi cation regarding amend-
ment 31, cited: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 
1, p. 83, note 180.

93 Ibid., p. 82.
94 See: infra graph, p. 16. Also, the following fact should be taken into consideration, 

that the longer the time spent on the waiting list, the worst the outcome results 
are after kidney transplantation, whether from a living or from a deceased organ 
donor, see: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, 
p. 21.

95 Ibid., p. 82.
96 ”The dignity of the human being should be viewed in regard to corpses as well, and 

should be preserved even while talking about dead people”. See: Kublashvili, K., 
“Basic Rights”, Tbilisi, 2003, p. 87; see also: Addition Protocol to the Convention 
on Human Rights and Biomedicine, on Transplantation of Organs and Tissues of 
Human Origin, Article 18: “During removal the human body must be treated with 
respect and all reasonable measures shall be taken to restore the appearance of 
the corpse.”

97 For instance, removal of organs from deceased donors has not been performed 
in Georgia so far, despite of the fact that the national laws and regulations al-
low cadaver donation, see: Steering Committee on Bioethics (CDBI), European 
Health Committee (CDSP), supra note 14, p. 36, §10. Also, Israel has the lowest 
donor rate in the world basically due to the fact that Jewish religious law prohibits 
transplants as a “desecration of the body”. See: Weir, A., “Israeli Organ Traffi cking 
and Theft: from Moldova to Palestine”, Washington Report on Middle East Affairs, 
(Washington, November 2009), available: http://www.wrmea.com/component/
content/article/321-2009-november/6602-israeli-organ-traffi cking-and-theft-from-
moldova-to-palestine.html (accessed: 22.01.2011).

98 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 80.
99 This document represents a revised version of the WHO Guiding Principles on 

Human Organ Transplantation adopted by the forty-fourth World Health Assembly 
in resolution WHA44.25, in 1991 (See: WHO, “Human organ and tissue transplan-
tation”, EB123/5, (18 April 2008), p. 1, §1, available: http://apps.who.int/gb/ebwha/
pdf_fi les/EB123/B123_5-en.pdf (accessed: 22.01.2011).). At its 123rd session on 
26 May 2008, the WHO Executive Board took note of this revised document (See: 
WHO Guiding Principles on Human Cell, Tissue and Organ Transplantation, p. 1, 
note 1; see also: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra 
note 1, p. 67.), which was adopted by the sixty-third World Health Assembly in 
resolution WHA63.22 on 21 May 2010 (See: WHO, “Human organ and tissue 
transplantation”, WHA63.22, (21 May 2010), p. 1, §1, available: http://apps.who.
int/gb/ebwha/pdf_fi les/WHA63/A63_R22-en.pdf (accessed: 22.01.2011).).
It is noteworthy that Georgia is a Member of WHO (See: http://www.who.int/coun-
tries/en/ (accessed: 22.01.2011).) and therefore, the above-mentioned Guiding 
Principles are applicable to Georgia as well.

100 WHO Guiding Principles on Human Cell, Tissue and Organ Transplantation, p. 2.
101 Ibid., p. 3-4.
102 Available at: http://conventions.coe.int/Treaty/en/Treaties/Html/164.htm (ac-

cessed: 22.01.2011). Convention entered into force on 1 December 1999, see: 
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=164&CM=



 197

N. SAGINASHVILI, INTERNATIONAL LEGAL REGULATION OF THE CRIME OF TRAFFICKING IN HUMAN BEINGS ...

8&DF=18/02/2010&CL=ENG (accessed: 22.01.2011). For Georgia Convention 
entered into force on 1 March 2001, see: http://conventions.coe.int/Treaty/
Commun/ListeTraites.asp?PO=GEO&MA=999&SI=2&DF=&CM=3&CL=ENG 
(accessed: 22.01.2011).

103 Convention on Human Rights and Biomedicine, Article 2.
104 Explanatory Report to the Convention on Human Rights and Biomedicine, §40, 

available at: http://conventions.coe.int/Treaty/EN/Reports/Html/164.htm (ac-
cessed: 22.01.2011).

105 Ibid., §35.
106 The offi cial body concerned could be a court or a notary, for example. See: Ibid., 

§120.
107 Ibid., §57.
108 Convention on Human Rights and Biomedicine, Article 8.
109 Hereinafter – Additional Protocol to the Convention on Human Rights and 

Biomedicine, available at: http://conventions.coe.int/Treaty/en/Treaties/Html/186.
htm (accessed: 22.01.2011). Protocol entered into force on 1 May 2006, see: 
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=186&CM=8
&DF=18/02/2010&CL=ENG (accessed: 22.01.2011). For Georgia Protocol en-
tered into force on 1 May 2006, see: http://conventions.coe.int/Treaty/Commun/
ListeTraites.asp?PO=GEO&MA=999&SI=2&DF=&CM=3&CL=ENG (accessed: 
22.01.2011).

110 See: supra note 46.
111 Explanatory Report to the Additional Protocol to the Convention on Human 

Rights and Biomedicine, §47, available at: http://conventions.coe.int/Treaty/EN/
Reports/Html/186.htm (accessed: 22.01.2011).

112 See: Ibid., §69.
113 See: Ibid.
114 Convention on Human Rights and Biomedicine, Article 4; Additional Protocol to 

the Convention on Human Rights and Biomedicine, Article 4.
115 Explanatory Report to the Convention on Human Rights and Biomedicine, §41, 

43.
116 Explanatory Report on the Council of Europe Convention, §98.
117 Interpretative notes for the offi cial records (travaux préparatoires) of the negotia-

tion of the United Nations
Convention against Transnational Organized Crime and the Protocols thereto, 
p. 12, §65.

118 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 80.
119 WHO Guiding Principles on Human Cell, Tissue and Organ Transplantation, p. 

4.
120 Explanatory Report to the Convention on Human Rights and Biomedicine, §45.
121 See: Convention on Human Rights and Biomedicine, Article 20.1; Explanatory 

Report to the Convention on Human Rights and Biomedicine, §44, 122-123.
122 Explanatory Report to the Additional Protocol to the Convention on Human Rights 

and Biomedicine, §80.
123 According to Article 13: an organ or tissue may be removed from a living donor 

only after the person concerned has given free, informed and specifi c consent to 
it either in written form or before an offi cial body.

124 See: Epstein, M., “The ethics of poverty and the poverty of ethics: the case of 
Palestinian prisoners in Israel seeking to sell their kidneys in order to feed their 
children”, in: Journal of Medical Ethics, Vol.33, No.8, available at: http://jme.bmj.
com/content/33/8/473.full (accessed: 22.01.2011).

125 See: supra p. 7. 
126 See: United Nations Global Initiative to Fight Human Traffi cking (UN.GIFT), 

“011 Workshop: Human Traffi cking for the removal of Organs and Body Parts”, 



 198

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

(The Vienna Forum to Fight Human Traffi cking, 13-15 February 2008), p. 2, 
available at: http://www.unodc.orgdocuments/human-traffi cking/Marika-Misc/
BP011HumanTraffi ckingfortheRemovalofOrgans.pdf (accessed: 22.01.2011).

127 See: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONS GML+ 
REPORT+A6-2008-0090+0+DOC+WORD+V0//EN (accessed: 22.01.2011).

128 See: The Transplant Society and International Society of Nephrology, “The 
Declaration of Istanbul on Organ Traffi cking and Transplant Tourism”, in: Clinical 
Journal of the American Society of Nephrology, Vol.3, No.5, 2008, p. 1228, avail-
able at: http://cjasn.asnjournals.org/cgi/reprint/3/5/1227 (accessed: 22.01.2011). 
It is noteworthy that the Isbanbul Declaration was adopted within the framework of 
the International Summit on Transplant Tourism and Organ Traffi cking convened 
in Istanbul, Turkey in 2008. And the representative of Georgia – Gia Tomadze 
was among the participants of the Summit. See: Ibid., p. 1227, 1230-1231.

129 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 31.
130 Mamulashvili, B., supra note 3, p. 220.
131 Organs Watch is an independent organization, which tracks global traffi ck in hu-

man organs, see: United Nations Global Initiative to Fight Human Traffi cking 
(UN.GIFT), supra note 126, p. 11; see also: McBroom, P., “An ‘organs watch’ to 
track global traffi c in human organs opens Mon., No. 8, at UC Barkeley”, (News 
Release at University of California, Barkeley, 11 March 1999), available at: 
http://berkeley.edu/news/media/releases/99legacy/11-03-1999b.html (accessed: 
22.01.2011).

132 Scheper-Hughes, Nancy., ‘Keeping an eye on the global traffi c in human or-
gans’, The Lancet, Vol. 361, 10 May 2003, p.1645, cited: United Nations Global 
Initiative to Fight Human Traffi cking (UN.GIFT), supra note 126, p. 2.

133 Here it should be noted that there are myths concerning organ traffi cking and 
traffi cking in human beings for the purpose of organ removal, which have never 
been realistically proven. However the journalistic stories of this kind have made 
such a strong infl uence on global society, that, for example, in the early 1990s 
there were attacks on North Americans in Latin American countries because they 
were suspected of traffi cking children for the purpose of organ removal. See: 
Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 60.

134 See: Ibid., p. 19-20.
135 See: Ibid., p. 21.
136 Conan, N., “The International Organ Traffi cking Market”, (Radio Interview 

with Nancy Scheper-Hughes at Talk of the Nation, 30 July 2009), available at: 
http:// www.npr.org/templates/story/story.php?storyId=111379908 (accessed: 
22.01.2011).

137 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 24.
138 Ibid., p. 18-19, 23, 27-28.
139 Ibid., p. 24.
140 Ibid., p. 20; see also: p. 26.
141 Unfi rtunatelly, in Georgia the issue of donation is quite problematic. As Gia 

Tomadze, Founding President of Georgian Association of Transplantologists, 
says: “In Georgia, there is no awareness about the issue, and therefore, no or-
gan donors at all. … We have excellent infrastructure to felicitate organ trans-
plant operations in Georgia. The only problem is that there are no donors.” (See: 
Khanna, N., “Life without organ donors”, (News at Georgia Today, 22 January 
2010), available at: http://www.georgiatoday.ge/article_details.php?id=7649 
(accessed: 22.01.2011).). However, there are expectations that the situation 
will positively change. In this regard, it should be noted that on October 23-24, 
2010 Georgia hosted European Day for Organ Donation and Transplantation 
(EODD) (See: http://www.edqm.eu/en/European-Day-for-Organ-Donation-and-
Transplantation-1223.html (accessed: 22.01.2011).). Last year European Day for 



 199

N. SAGINASHVILI, INTERNATIONAL LEGAL REGULATION OF THE CRIME OF TRAFFICKING IN HUMAN BEINGS ...

Organ Donation and Transplantation took place in Germany. Generally speaking, 
this event is intended to raise awareness on organ shortage problem among 
society (See: Deutsche Stiftung Organtransplantation (DSO), “First World Day/
European Day of Organ Donation in Germany”, Press Release B03-969-FB-
oo1-2, (3 September 2009), available at:http://www.edqm.eu/medias/fi chiers/
DSO_Press_Release_11th_EODD.pdf (accessed: 22.01.2011).). Let’s wait what 
changes will bring European Day for Organ Donation and Transplantation for 
Georgia.

142 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 24; WHO 
Guiding Principles on Human Cell, Tissue and Organ Transplantation, p. 2.

143 Conan, N., “The International Organ Traffi cking Market”, supra note 136.
144 “Breaking News: After decades of grappling with defi nitions of death, Egypt 

passes a law on organ transplantation”, (News at Coalition for Organ-Failure 
Solutions (COFS), 16 February 2009), available at: http://www.cofs.org/ (ac-
cessed: 22.01.2011); see also: “Egypt Pressured to Act on Underground Organ 
Trade”, (News at Fox News, 17 March 2009), availabe at: http://www.foxnews.
com/story/0,2933,509565,00.html (accessed: 22.01.2011).

145 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 58.
146 “Saudi man married Filipino for her Kidney”, (News at The Times of India, 20 

July 2009), available at: http://timesofi ndia.indiatimes.com/NEWS/World/Rest-
of-World/Saudi-man-married-Filipino-for-her-kidney-/articleshow/4799887.cms 
(accessed: 22.01.2011).

147 See: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 94.
148 Ibid., p. 97.
149 See: Ibid., p. 25.
150 By Tamar Phirtskhalaishvili, Tbilisi State Medical University, Faculty of Medicine, 

Undergraduate Programme, Term V.
151 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 17; see 

also: Mamulashvili, B., supra note 3, p. 211.
152 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 17-18.
153 Mamulashvili, B., supra note 3, p. 211.
154 See: http://gat.com.ge/ (accessed: 22.01.2011).
155 Gomarteli, N., “Transplantation in Georgia”, (Medical News at Medportal, 8 

February 2005), available at: http://www.medportal.ge/pg2.php?Id=22&act=new
sarch&catId=49&act2=full (accessed: 22.01.2011).

156 See, for example: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra 
note 1, p. 21, table 1.

157 Ibid., p. 32; Mamulashvili, B., supra note 3, p. 215.
158 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 18.
159 Mamulashvili, B., supra note 3, p. 109; Friedman, P. D., “Brain Death”, (Medical 

Malpractice/Accepted Medical Standards at AllExperts, 2 February 2007), 
available at: http://en.allexperts.com/q/Medical-Malpractice-925/Accepted-
Medical-Standards.htm (accessed: 22.01.2011); Caplan, A., Dominguez-Gil, B., 
Matesanz, R., Prior, C., supra note 1, p. 18.

160 Mamulashvili, B., supra note 3, p. 109-110.
161 See: Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 17-

19.
162 Ibid., p. 21.
163 Explanatory Report to the Convention on Human Rights and Biomedicine, §119; 

Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 38, 21.
164 Tchitanava, E., ,,Cadaver Transplantation”, The Liberal, (Tbilisi, 3 June 2009), 

available at: http://liberali.ge/node/226 (accessed: 22.01.2011).
165 Caplan, A., Dominguez-Gil, B., Matesanz, R., Prior, C., supra note 1, p. 29.



 200

saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

166 --, “The Ethical Concerns of Organ Transplant Tourism”, (at HubPages), avail-
able at: http://hubpages.com/hub/The-Ethical-Concerns-of-Organ-Transplant-
Tourism (accessed: 22.01.2011).

167 Tchitanava, E., supra note 164.
168 By Giorgi Davitashvili, Ivane Javakhishvili Tbilisi State University, Faculty of 

Economics and Business, Bachelor of Business Administration.
169 Commerce - means purchase of any kind having the objective of profi t for pri-

vate gain. (See: Group of Authors, “Market Economy – Business, Management, 
Marketing. Reference Book”, Tbilisi, 1993, p. 70.). The notion of commerce does 
not embrace moral or ecological welfare. In short, we may call it just a trade. 
(See: Davarashvili, G., “Market Economy Dictionary”, Tbilisi, 1991, p. 63.). 

170 See: The Declaration of Istanbul on Organ Traffi cking and Transplant Tourism 
(See: supra p. 22); World Health Organization (WHO), supra note 29, p. 14, §75; 
see also: “Finding a living donor”, (at healthy donor), available at: http://www.
healthy-donor.com/fi nding_a_living_donor/kidney.aspx (accessed: 22.01.2011).

171 See: The Declaration of Istanbul on Organ Traffi cking and Transplant Tourism 
(See: supra p. 22); World Health Organization (WHO), supra note 29, p. 14, 
§78.

172 See: The Declaration of Istanbul on Organ Traffi cking and Transplant Tourism 
(See: supra p. 22); World Health Organization (WHO), supra note 29, p. 14, 
§76; see also: http://emeritus.blogspot.com/2006/11/transplant-tourism.html (ac-
cessed: 22.01.2011).

173 See: “Financing a Transplant. The Costs”, (Before The Transplant at Transplant 
Living), available at: http://www.transplantliving.org/beforethetransplant/fi nance/
costs.aspx (accessed: 22.01.2011).

174 See: Ibid.
175 See: “Financing a Transplant. Social Services”, (Before The Transplant at 

Transplant Living), available at: http://www.transplantliving.org/beforethetrans-
plant/fi nance/socialServices.aspx (accessed: 22.01.2011).

176 See: “Financing a Transplant. Funding Sources”, (Before The Transplant at 
Transplant Living), available at: http://www.transplantliving.org/beforethetrans-
plant/fi nance/funding.aspx (accessed: 22.01.2011).

177 See: “Financing a Transplant. Care Following a Transplant”, (Before The 
Transplant at Transplant Living), available at: http://www.transplantliving.org/be-
forethetransplant/fi nance/care.aspx (accessed: 22.01.2011).

178 See: Uretsky, S. D., “Organ Traffi cking”, (Article at MedHunters), available at: http://
www.medhunters.com/articles/organTraffi cking.html (accessed: 04.08.2010); 
see also: Goodwin, J., “Shortage of Transplant Organs Spurs Proposals But No 
Solution”, (Article at MedicineNet, 25 May 2010), available at: http://www.medi-
cinenet.com/script/main/art.asp?articlekey=116597 (accessed: 22.01.2011).

179 It is noteworthy that in October 2002, the Journal of the American Medical 
Association published a study of the economic and health consequences of sell-
ing a kidney in India. According to the study, a vast majority of the donors in 
India were selling their kidneys to pay off debts, but because of the poverty, most 
families were falling back into a new debt. Worse yet, most donors were reporting 
a decline in their health status, making it diffi cult for them to work. And no doubt 
they were under a huge psychological pressure. Thus, their economic situation 
was getting worse together with their health. See: Uretsky, S. D., supra note 
178.

180 See: Moors, C., “Body Brokers in Organ Traffi cking”, in: Crime and Justice 
International, Vol.17, No.52, 2001, available at: http://www.cjimagazine.com/ar-
chives/cjif787.html?id=181 (accessed: 22.01.2011).

181 “Organ Traffi cking – Chilling Facts”, (Article at 1888Articles), available at: http://
www.1888articles.com/organ-traffi cking-chilling-facts-097635.html (accessed: 



 201

N. SAGINASHVILI, INTERNATIONAL LEGAL REGULATION OF THE CRIME OF TRAFFICKING IN HUMAN BEINGS ...

22.01.2011); see also: United Nations Global Initiative to Fight Human Traffi cking 
(UN.GIFT), supra note 126, p. 2.

182 Jane’s Information Group (5 March 2008), cited: Taylor, R., “Human Organ 
Traffi cking on the Increase”, (Article at suite101, 8 May 2009), available at: http://
poverty.suite101.com/article.cfm/human_organ_trafficking_on_the_increase 
(accessed: 22.01.2011).

183 “8 Countries Where Human Organs Are Harvested”, (Article at NewsPick, 10 
June 2008), available at: http://news.upickreviews.com/8-countries-where-hu-
man-organs-are-harvested (accessed: 22.01.2011).

184 Jane’s Information Group (5 March 2008), cited: Taylor, R., supra note 182.
185 Nullis-Kapp, C., “Organ traffi cking and transplantation pose new challenges”, in: 

Bulletin of the World Health Organization (BLT), Vol.82, No.9, 2004, available at: 
http://who.int/bulletin/volumes/82/9/feature0904/en/ (accessed: 22.01.2011).

186 Jane’s Information Group (5 March 2008), cited: Taylor, R., supra note 182.
187 See: Duin, J., “Chinese accused of vast trade in organs”, The Washington 

Times (Washington, 27 April 2010), available at: http://www.washingtontimes.
com/news/2010/apr/27/chinese-accused-of-vast-trade-in-organs/ (accessed: 
22.01.2011).

188 Analytical Department of the Ministry of Justice of Georgia, “Legal News Digest”, 
No.2, 2009, p. 5, available at: http://www.justice.gov.ge/fi les/Documents/anali-
tikuri/October_II.pdf (accessed: 22.01.2011).

189 See also: Sattar, A., “Chinese Democracy. Could local Falun Gong allegations 
of organ harvesting become a thorn in Beijing ‘s Olympic crown?”, (Article at 
Philadelphia City Paper, 26 September 2007), available at: http://citypaper.net/
articles/2007/09/27/chinese-democracy (accessed: 22.01.2011).

190 Uretsky, S. D., supra note 178.
191 Ibid.
192 Ibid.
193 “Human and Organ Traffi cking”, (The College of New Jersey), available at: http://

www.tcnj.edu/~camaren2/human.htm (accessed: 22.01.2011).
194 Explanatory Report on the Council of Europe Convention, §5.
195 Taylor, R., supra note 182.



 202

Sesavali

adamianiT vaWroba (trefikingi) 

monobis Tanamedrove formaa, monebiT 

globaluri vaWrobis axali tipia, da-

naSaulia, romlis Cadenis dros dam-

naSave sxvadasxva arakanonieri gziT 

sargeblobs nebismieri adamianis, gan-

sakuTrebiT ki qalebisa da bavSvebis, 

sisustiT. adamianiT vaWroba (trefikin-

gi) aris iseTi saqmianoba, romlis dros 

calkeuli pirebi an danaSaulebrivi da-

jgufebebi eqspluataciis mizniT atyue-

ben da ibireben adamianebs, gadahyavT 

sakuTari sacxovreblidan moSorebul 

adgilebSi, xSirad ucxo qveynebSi, da 

uweven eqspluatacias finansuri sarge-

blis miRebis mizniT.

Sesabamisad, XXI saukuneSi yvela 

Tanxmdeba imaze, rom adamianebiT vaWro-

bis problema dakavSirebulia iZulebiT 

Sromasa da im saqmianobasTan, romelic 

adamianis eqspluatacias iwvevs.1 es ada-

mianis uflebebis uxeSi darRvevaa da, am-

denad, igi adamianis winaaRmdeg mimarTu-

li danaSaulis kategoriaSia moqceuli.2

adamianiT movaWreebi eqspluata-

cias uweven ukeTesi cxovrebis maZiebel 

pirebs. ramdenime faqtori (stiqiuri 

ubedurebebi, diskriminacia, politi-

kuri arastabiluroba, siRaribe da sxva) 

zog SemTxvevaSi iZulebuls xdis adami-

anebs, adamianiT movaWres miendon, raTa 

ipovon kargad anazRaurebadi samuSao 

sakuTar qveyanaSi, an datovon qveyana im 

pirobebis gaTvaliswinebiT (pozitiuri 

ekonomikuri situacia, samuSao Zalis 

deficiti, politikuri da socialuri 

stabiluroba da a.S.), rac sxva qveyanas 

ufro mimzidvels xdis maTTvis.3

adamianiT vaWrobis (trefikingis) wi-

naaRmdeg brZola aris Tanamedroveobis 

udidesi moraluri mowodeba, igi ar 

hgavs dRes gavrcelebul sxva danaSauls 

da masTan sabrZolvelad kompleqsuri 

midgomis Camoyalibebaa saWiro.4

winamdebare statiaSi yuradRebas Se-

vaCerebT am globaluri problemis mxo-

lod erT konkretul aspeqtze. sisxlis 

samarTalwarmoebis sistemaSi trefik-

ingis msxverpls konkretuli uflebebi 

aqvs, rac angariSis gawevas saWiroebs. 

Sesabamisad, am SemTxvevaSi Cven gvainte-

resebs adamianiT vaWrobis (trefikingis) 

msxverpli, rogorc sisxlis samarTlis 

procesis monawile. swored amitomac 

ganxiluli iqneba sisxlis samarTlis 

saproceso kodeqsSi ganmtkicebuli is 

regulaciebi, romlebic uSualod ada-

mianiT vaWrobis (trefikingis) msxver-

plis saproceso uflebebTanaa dakavSi-

rebuli. gansakuTrebiT sayuradReboa 

is garemoeba, rom 2010 wlis 1 oqtombri-

dan saqarTveloSi amoqmedda axali sisx-

lis samarTlis saproceso kodeqsi, Se-

sabamisad, sainteresoa SedarebiTi ana-

lizi zemoaRniSnuli debulebebisa eta-

pobrivad gauqmebul da axalamoqmede-

bul kanonmdeblobaSi, rac, Tavis mxriv, 

wingadadgmuli nabiji iqneba am normebis 

axleburad regulirebis dadebiTi mxa-

reebisa Tu xarvezebis gamosavlenad. es 

analizi sabolood saSualebas mogvcems, 

kargad gaviazroT is specifika, rac da-

giorgi amiranaSvili

adamianiT vaWrobis (trefikingis) msxverpli
sisxlis samarTlis procesSi
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g. amiranaSvili, adamianiT vaWrobis (trefikingis) msxverpli sisxlis samarTlis procesSi

kavSirebulia sisxlis samarTalwarmo-

ebaSi adamianiT vaWrobis (trefikingis) 

msxverplis monawileobasTan. statiaSi 

aseve moyvanili iqneba sxva saxelmwifoe-

bis gamocdileba gansaxilvel sakiTxeb-

Tan mimarTebiT.

1. saqarTvelos sisxlis samarTlis 

saproceso kodeqsi

sisxlis samarTalwarmoebis gamarti-

vebisa da mxareTa Soris samarTalwarmo-

ebis yovel etapze Tanasworobis uzrun-

velyofisaTvis saqarTvelos mTavrobis 

iniciativiT miRebul iqna sisxlis sam-

arTlis saproceso kodeqsis proeqti. 

`kanonproeqtis mizania Seqmnas sisxlis 

samarTlis saproceso kanonmdeblobis 

axali sistema, romelic agebuli iqneba 

SejibrebiTobis, sajaroobis, mxareTa 

Tanasworobis, mtkicebulebaTa uSu-

alo gamokvlevis, braldebulis ufle-

baTa pativiscemisa da sxva progresul 

principebze~.5 aRniSnuli kanonis proeq-

ti saqarTvelos parlamentma daamtkica 

saqarTvelos 10/09/2009 N 1772 kanoniT.
2010 wlis 1 oqtombers axali sis-

xlis samarTlis saproceso kodeqsi 

ZalaSi Sevida. igi etapobrivad auqmebs 

saqarTvelos 1998 wlis 20 Tebervlis 

sisxlis samarTlis saproceso kodeqss. 

axali kodeqsi mis winamorbedSi arsebuli 

debulebebisgan arsebiTad gansxvavebul 

regulirebas ar gvTavazobs adamianiT 

vaWrobis (trefikingis) msxverplisadmi 

miniWebuli garantiebis TvalsazrisiT, 

Tumca SeiniSneba garkveuli saxis siax-

leebi. Sesabamisad, qvemoT ganxiluli 

iqneba sisxlis samarTlis saproceso 

kodeqsis regulaciebi, romlis pa-

raleluradac, SedarebiTi analizis 

safuZvelze, aqcentebi gakeTdeba etapo-

brivad gauqmebul saproceso kodeqsze. 

amis safuZvelze SesaZlebeli iqneba 

im dadebiTi Tu uaryofiTi mxareebis 

warmoCena, rac saqarTveloSi axlad 

amoqmedebuli Tu Zveli kanonmdeblo-

bisTvisaa damaxasiaTebeli gansaxilvel 

sakiTxebTan mimarTebiT.

1.2. `msxverpli~ da `dazaralebuli~

qarTul konteqstSi, adamianiT vaW-

robis (trefikingis) danaSaulTan dakav-

SirebiT, arsebobs termini:  `msxverpli~ 

da ̀ dazaralebuli~. es ukanaskneli piris 

procesualuri statusis aRmniSvnelia.

aucilebelia gaviTvaliswinoT, rom 

adamianiT vaWrobasTan dakavSirebul 

saerTaSorisosamarTlebriv aqtebSi, 

ZiriTadad, gamoiyeneba `msxverplis~ 

cneba6, xolo Sidasaxelmwifoebriv si-

sxlis samarTlis procesualur kanonm-

deblobaSi damkvidrebulia termini 

`dazaralebuli~.7 am ukanasknelisagan 

gansxvavebiT, piri, romelic dazarale-

bulia adamianiT vaWrobis (trefiking-

is) Sedegad, iwodeba msxverplad, vidre 

sisxlis samarTlis saqmeze gamoZiebis 

dawyebis Semdeg mas saproceso norme-

bis dacviT ar mieniWeba dazaralebulis 

statusi. garda amisa, arsebobs gansxva-

vebuli midgoma msxverplisa da daza-

ralebulis samarTlebrivi statusis 

gansazRvrasTan dakavSirebiT. `adamia-

niT vaWrobis (trefikingis) winaaRmdeg 

brZolis Sesaxeb~ saqarTvelos kanoniT, 

romelic, saqarTveloSi am danaSaulis 

winaaRmdeg RonisZiebebis ganxorcie-

lebis TvalsazrisiT, saqarTvelos si-

sxlis samarTlis kanonmdeblobasTan 

erTad umniSvnelovanes rols asrulebs, 

pirisaTvis trefikingis msxverplis sta-

tusis miniWeba aZlevs mas uflebas, mii-

Ros saxelmwifos mier uzrunvelyofili 

dacva da daxmareba, msxverplad identi-

fikaciis momentidan srul reabilita-

ciamde da resocializaciamde, maSinac 

ki, rodesac aseT adamians ar surs saga-

moZiebo organoebTan TanamSromloba mis 

winaaRmdeg Cadenili danaSaulis gamosa-

Zieblad. `msxverplis~ statusis mqone 

piris monawileoba samarTalwarmoebaSi 

dazaralebulis an mowmis saxiT ganapi-

robebs misTvis damatebiTi uflebebis 

miniWebas, rac dakavSirebulia sisxlis 

samarTlis procesSi monawile dazara-

lebulebisa Tu mowmeebisaTvis kanonm-

deblobiT garantirebul uflebebTan.8
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rasakvirvelia, daxmareba da dacva 

nebismieri danaSaulis msxverplisaTvis 

didi mniSvnelobis mqonea, magram mxed-

velobaSi Tu miviRebT, rom adamianiT 

vaWrobis (trefikingis) msxverpli se-

riozuli fizikuri da fsiqikuri tra-

vmis Sedegad ufro metad myife xdeba, 

misTvis rogorc samarTlebrivi, ise 

fsi qologiuri daxmarebis aRmoCena ume-

tes SemTxvevaSi aucilebelia, Tu ara sa-

sicocxlo mniSvnelobisa. `msxverpli~ 

da `dazaralebuli~ miiCneva informaci-

is saukeTeso wyarod gamoZiebisaTvis. 

maTi mxridan TanamSromlobis gareSe 

mtkicebulebaTa mopoveba xSirad did 

sirTuleebTan aris dakavSirebuli da, 

Sesabamisad, erovnuli sisxlis samarT-

lis gamoyeneba adamianiT movaWris wina-

aRmdeg, misi devna da dasja, SeuZlebeli 

xdeba. amdenad, sisxlissamarTlebrivi 

marTlmsajulebis sistemis warmateba 

damokidebulia am pirebis fundamentu-

ri uflebebis dacvasTan, winaaRmdeg 

SemTxvevaSi, SeuZlebeli gaxdeba am pi-

rebis mxridan marTlmsajulebis efe-

qturad ganxorcielebis procesSi saku-

Tari wvlilis Setana.9 aqedan gamomdina-

re, sxva uflebebTan erTad, aranaklebi 

mniSvneloba eniWeba adamianiT vaWrobis 

(trefikingis) msxverplad qceuli ada-

mianisTvis procesualuri garantiebis 

miniWebas. am sakiTxs konkretulad qve-

moT ganvixilavT.

meore aseve sayuradRebo problema, 

rac adamianiT vaWrobis (trefikingis) 

danaSauliT dazaralebul pirebs uka-

vSirdeba, aris meoradi viqtimizaciis 

Tavidan acilebis sakiTxi.10 meoradi 

viqtimizaciis SesaZlebloba cxadad 

Cans sisxlis samarTlis marTlmsaju-

lebis sistemaSi. sisxlis samarTlis ga-

moZiebisa da sasamarTlos mTeli pro-

cesi SeiZleba gaxdes misi mizezi, rac 

SeiZleba gamowveul iqnes dazaralebu-

lisa da braldebulis uflebebis daba-

lansebasTan dakavSirebuli sirTulee-

biT, an, Tundac, dazaralebulis sruli 

ignorirebiT. gamoZiebis, Canawerebis 

gakeTebis, fotogadaRebebisa da mediis 

mxridan gaSuqebis zedmetad energiuli 

da Seuferebeli formebi aseve damamZi-

mebeli faqtorebi xdeba.11

sisxlis samarTlis procesis mizne-

bisaTvis `dazaralebuli~ ganimarteba 

rogorc saxelmwifo, fizikuri an iuri-

diuli piri, romelsac moraluri, fizi-

kuri Tu qonebrivi ziani miadga uSualod 

danaSaulis Sedegad.12 am TvalsazrisiT 

sayuradReboa kidev erTi specifika, 

rac adamianiT vaWrobis (trefikingis) 

danaSaulisagan dazaralebul pirTanaa 

dakavSirebuli. kerZod, saubaria im ga-

remoebaze, rom am SemTxvevaSi dazara-

lebuli SeiZleba iyos mxolod fiziku-

ri piri. samarTalwarmoebis procesSi 

msxverplTa statusis Sesaxeb evrokavSi-

ris sabWos 2001 wlis 15 martis CarCo ga-

dawyvetilebaSi  msxverpli ganmartebu-

lia rogorc fizikuri piri, romelmac 

ganicada ziani, fizikuri an fsiqikuri 

zianis CaTvliT.13 amdenad, am danaSauli-

sagan dazaralebuli piri SeiZleba iyos 

mxolod fizikuri piri.14

saqarTvelos kanonmdebloba, ada-

mianis uflebebis dacvis TvalsazrisiT, 

icnobs or, erTmaneTisagan gamijnul, 

adamianis uflebebis dacvaze orienti-

rebul, cnebas – `msxverpli~ da `daza-

ralebuli~. `msxverpli~ aRniSnavs ada-

mians, romelsac ar surs policiasTan 

TanamSromloba da mis winaaRmdeg qme-

debis gamoZiebis procesSi monawile-

oba, Tumca `adamianiT vaWrobis (tre-

fikingis) winaaRmdeg brZolis Sesaxeb~ 

saqarTvelos kanonis mixedviT, ufle-

bamosilia, isargeblos saqarTvelos 

mier am danaSaulis msxverplad qceuli 

adamianebisTvis dadgenili garantiebi-

Ta da uzrunvelyofili momsaxurebiT.15 

rac Seexeba `dazaralebulis~ cnebas, 

igi sisxlis samarTlis saproceso ka-

nonmdeblobis miznebisTvis gamoiyeneba. 

`msxverplisa~ da `dazaralebulisTvis~, 

saxelmwifos mier Seqmnili garantiebis 

TvalsazrisiT, erTaderTi gansxvaveba, 

SesaZloa, iyos `dacvis specialuri Ro-

nisZiebis~ gamoyeneba sisxlis samarTlis 

procesis monawilesTan dakavSirebiT, 

rac mxolod `dazaralebuls~ SeiZle-

ba hqondes, da ver eqneba `msxverpls~, 
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g. amiranaSvili, adamianiT vaWrobis (trefikingis) msxverpli sisxlis samarTlis procesSi

radgan es ukanaskneli ar aris sisxlis 

samarTlis monawile. Tumca Teoriu-

lad SesaZlebelia, rom `msxverpli~ 

iyos sisxlis samarTlis procesis mona-

wile, anu `msxverplis~ statusis mqone 

adamianma gadawyvitos gamoZiebasTan 

TanamSromloba da mis winaaRmdeg Cade-

nili danaSaulebrivi qmedebis Taobaze 

policias mimarTos. amgvar SemTxvevaSi 

aris Teoriuli SesaZlebloba imisa, rom 

`msxverplis~ statusis matarebeli ada-

miani iyos CarTuli sisxlis samarTlis 

procesSi, Tundac manam, sanam gamoZieba 

mas ~dazaralebulis~ statuss mianiWebs.

1.3. sasamarTlo sxdomis sajarooba 

da adamianiT vaWrobis (trefikingis) 

msxverplad qceuli adamiani

sisxlis samarTlis procesis mni-

Svnelovani principia procesis saqvey-

nooba, rac gulisxmobs saqmis ganxilvas 

sasamarTloSi Ria sxdomaze, sajarod.16 

etapobrivad gauqmebuli saqarTvelos 

sisxlis samarTlis saproceso kodeqsi 

gansazRvravda, rom `sasamarTlom mxa-

ris moTxovnis SemTxvevaSi mTlianad an 

nawilobriv daxurul sasamarTlo sxdo-

maze unda ganixilos sisxlis samarTlis 

saqme adamianiT vaWrobis (trefikingis) 

Sesaxeb, raTa ar gaxmaurdes cnobebi sa-

qmeSi monawile pirTa intimuri an piradi 

cxovrebis saidumloebis Sesaxeb~.17 Cven 

mier naxsenebi saqveynoobis principi 

moqmed kodeqsSi sasamarTlo sxdomis 

sajaroobis saxelwodebiT mogvevlina 

da ganisazRvra, rom `sasamarTlo sxdo-

ma, rogorc wesi, tardeba zepirad da 

sajarod, Tumca mxaris SuamdgomlobiT 

an sakuTari iniciativiT, sasamarTlos 

SeuZlia miiRos sxdomis nawilobri-

vi an sruli daxurvis gadawyvetileba 

adamianiT vaWrobis (trefikingis) dana-

Saulis msxverplis interesebis dacvis 

mizniT~. rogorc vxedavT, etapobrivad 

gauqmebuli kodeqsisagan gansxvavebiT, 

axali sisxlis samarTlis saproceso ko-

deqsis Sesabamisad, sasamarTlos amgva-

ri gadawyvetilebis miReba SeuZlia 

sa  kuTari iniciativiTac. aRniSnuli 

sa fuZvliT sxdomis daxurva mxolod 

mxa ris Suamdgomlobaze damokidebuli 

aRar iqneba, rac, udavod, misasalmebe-

li faqtia, radgan SesaZloa, msxverplma, 

Tavisi mdgomareobidan gamomdinare, ver 

aRiqvas, Tu ra safrTxe SeiZleba daemu-

qros mis piradi cxovrebis saidumloe-

bas saqmis sajaro ganxilviT. mosamarT-

le ufro gamocdilia da kanonmdebelma 

masac misca SesaZlebloba, konkretuli 

garemoebebis gaTvaliswinebiT, miiRos 

trefikingis msxverplisaTvis sasike-

To gadawyvetileba.18 zemoaRniSnul 

SemTxvevaSi sisxlissamarTlebrivi pro-

cesis mimdinareoba ar iqneba sajaro, 

procesis monawileTa garda, saqmis masa-

lebis gacnobis ufleba mesame pirebs ar 

eqnebaT, Sesabamisad uzrunvelyofili 

iqneba msxverplis monacemTa dafarva 

sazogadoebisagan. msxverplis amgvari 

konfidencialuroba umniSvnelovanesia 

misi dacvis uzrunvelsayofad. imis ga-

TvaliswinebiT, rom msxverpls xSirad 

safrTxe emuqreba adamianiT movaWris 

mxridan, an is, rom xSirad msxverploba 

stigmasTan aris dakavSirebuli, naTe-

lia, Tu ramdenad mniSvnelovania amgva-

ri informaciis gasaidumloeba, rac 

erT-erTi winapiroba iqneba msxverplis 

reintegraciisaTvis.19

amgvarad, saqarTvelos axali si-

sxlis samarTlis saproceso kanonmde-

bloba Seesabameba evropis sabWos far-

glebSi adamianiT vaWrobis (trefikin-

gis) winaaRmdeg mimarTuli konvenciis 

moTxovnas sasamarTlo procesis msvle-

lobisas adamianiT vaWrobis msxverplad 

qceuli adamianis dacvis garantiebis 

SemoRebis Taobaze.20

1.4. adamianiT vaWrobis (trefiking-

is) danaSaulSi dazaralebuli piris 

uflebebisa da kanonieri interese-

bis dacvis uzrunvelyofa

etapobrivad gauqmebuli kodeqsi 

dazaralebulis uflebebisa da kanonie-

ri interesebis dacvis uzrunvelyofis 

mizniT adgenda, rom dazaralebulis in-

teresebs warmoadgens da icavs advoka-



saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

 206

ti. aqve dadgenili iyo procesSi dazara-

lebulis warmomadgenlis monawileobis 

savaldebulo SemTxvevebi da gansazR-

vruli, rom `Tu procesis mxare adamia-

niT vaWrobis (trefikingis) danaSaulSi 

dazaralebuli piria, aseT SemTxvevaSi 

advokatis monawileoba savaldebuloa 

da procesis mwarmoebeli organo val-

debulia, uzrunvelyos am piris saqmeSi 

advokatis monawileoba, romlis xarjeb-

sac saxelmwifo aanazRaurebs dadge-

nili wesiT.~21 zogadi wesis Tanaxmad, 

dazaralebuls SeeZlo, uari eTqva war-

momadgenelze, Tumca Tu igi sisxlis 

samarTlis kodeqsis 1431-e an/da 1432-e 

muxliT gaTvaliswinebul danaSaulSi 

dazaralebuls warmoadgenda, procesis 

mwarmoebel organos SeeZlo, ar mieRo 

aseTi uari.

zemoaRniSnul wesze moqmedma ko-

deqsma uari Tqva, vinaidan gansxvavebiT 

etapobrivad gauqmebulisagan, dRes mo-

qmedi kodeqsis mixedviT, dazaralebuli 

aRar aris procesis aqtiuri subieqti. 

misi procesualuri roli mowmis fun-

qciiT Semoifargla da igi aRar gvevli-

neba farTo uflebebiT aRWurvil pro-

cesis damoukidebel mxared.22

Tumca msxverplis/dazaralebulis 

sisxlis samarTlis procesis mimdinare-

obis ganmavlobaSi srulyofilad mona-

wileobisa da dacvis sakiTxis srulyo-

filad warmoCenisTvis mniSvnelovania 

aqve aRvniSnoT, rom miuxedavad proce-

sualuri statusisa, `adamianiT vaWro-

bis (trefikingis) winaaRmdeg brZolis 

Sesaxeb~ saqarTvelos kanoni iTvaliswi-

nebs am danaSaulis msxverplad qceuli 

adamianisTvis saxelmwifos mier inte-

resebis damcvelis – advokatis – gamo-

yofas.

1.5. adamianiT vaWrobis (trefiking-

is) msxverpli, rogorc mowme

sisxlis samarTlis saqmeze WeS ma-

ritebis dasadgenad da marTlmsajule-

bis gansaxorcieleblad didi mniSvne-

loba eniWeba procesSi mowmeTa monawi-

leobas. mowmis mowvevis mizania gansa-

xilvel sisxlis samarTlis saqmesTan 

dakavSirebuli informaciis mopoveba. 

rogorc etapobrivad gauqmebuli, ise 

moqmedi kodeqsiT gaTvaliswinebulia 

im pirebis kategoria, romelTa dakiTxva 

ar xdeba mowmis saxiT. swored adamianiT 

vaWrobis (trefikingis) msxverpli Sedis 

am kategoriaSi da miiCneva pirad, rome-

lic ar SeiZleba iyos obieqturi mtkice-

bulebiTi informaciis wyaro, informa-

ciis sarwmunoobis xarisxis matarebeli 

da igi am statuss inarCunebs mosafiqre-

beli vadis ganmavlobaSi.23

mosafiqrebeli vadis ganmavlobaSi 

trefikingis msxverpli Tavisufldeba 

saqarTvelos sisxlis samarTlis kode-

qsis 371-e muxliT dawesebuli sisxlis-

samarTlebrivi pasuxismgeblobisagan. 

kerZod, es muxli dasjadad acxadebs 

mowmis an dazaralebulis mier Cvenebis 

micemaze uaris Tqmas, rac mtkicebuleb-

is mopovebis saproceso wesis winaaRmdeg 

mimarTuli danaSaulia.

mosafiqrebeli vadis arsis ukeT ga-

sagebad unda mivmarToT adamianiT va W-

robis (trefikingis) winaaRmdeg brZ o-

lis Sesaxeb saqarTvelos kanonis me-12 

muxls. am muxlis Tanaxmad, trefikingis 

msxverpls ufleba aqvs, isargeblos mo-

safiqrebeli vadiT – aranakleb 30 dRi-

sa, raTa miiRos gadawyvetileba, surs 

Tu ara, iTanamSromlos samarTaldamcav 

organoebTan Sesabamis danaSaulze si-

sxlis samarTlis procesis ganxorcie-

lebaSi. aRniSnuli vada aiTvleba piris 

mier adamianiT vaWrobis (trefikingis) 

msxverplTa momsaxurebis dawesebule-

bisaTvis, samarTaldamcavi organosa-

Tvis an Sesabamisi dawesebulebisaTvis 

mi marTvis dRidan. mowmesTan mimarTe-

biT unda aRiniSnos, rom etapobrivad 

gauqmebu li kodeqsis imperatiul danaw-

ess moqmed ma kanonmdeblobam dispozi-

ciuri xasiaTi SesZina da gansazRvra, rom 

mowmed dakiTxvisa da saqmisaTvis mni-

Svnelobis mqone informaciis Semcveli 

sagnis, dokumentis, nivTierebis an sxva 

obieqtis gadacemis valdebuleba ar 

ekisreba adamianiT vaWrobis (trefik-

ingis) msxverpls – mosafiqrebeli vadis 

ganmavlo baSi.24
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g. amiranaSvili, adamianiT vaWrobis (trefikingis) msxverpli sisxlis samarTlis procesSi

trefikingis msxverpli unda CaiT va-

los dazaralebulad, dauSvebelia misi 

miCneva damnaSaved an mxolod da mxolod 

mtkicebulebaTa mopovebis wyarod.25 es 

debuleba saqarTvelos kanonmdeblobiT 

ganmtkicebuli normebis suliskveTebas 

gansazRvravs.

viTareba rTuldeba im SemTxvevaSi, 

Tu pirs moepyrobian rogorc damnaSa-

ves. dazaralebulTan TanamSromlobis 

dawyebisaTvis mniSvnelovania ndobis 

mopoveba. piris dapatimreba am miznis 

miRwevas gaarTulebs. marTalia, daza-

ralebuli mtkicebulebaTa mopovebis 

mniSvnelovani wyaroa, Tumca, Tu ar mo-

xdeba misi interesebis gaTvaliswineba, 

es wyaro SeiZleba swrafad daikargos. 

swored amitom ar unda moxdes adamianiT 

vaWrobis msxverplis miCneva martooden 

Cvenebis miRebis wyarod.26

sircxvilis grZnoba da fsiqologiu-

ri problemebi Semakavebeli meqanizmia 

Cvenebis micemis dros. adamiani, romel-

mac gadaitana Zaladoba da damcireba, 

imyofeba depresiaSi. mas, rogorc wesi, 

erideba imaze saubari, Tu ra gadaxda 

Tavs. gadatanili warsuli angrevs da-

zaralebulTa fsiqikas. misce Cveneba, 

– niSnavs, rom sajarod unda gamoamzeu-

ro Seni warsuli. xSirad trefikingis 

msxverpls adardebs ara mxolod saku-

Tari, aramed axloblebis sicocxlec, 

romlebic SesaZloa gaxdnen daSinebisa 

da danaSaulis obieqtebi.27

zemoaRniSnulidan gamomdinare, 

aucilebelia garkveuli dacvis Roni-

sZiebebis ganxorcieleba dazaralebu-

lis, rogorc mowmis, misamarTiT. yovel-

gvar azrs moklebuli iqneba, Tu msxver-

plis mier Cvenebis micema sajarod mo-

xdeba. aseT dros dazaralebuli unda 

gamovides mowmis saxiT, misces Cveneba 

savaraudo adamianiT movaWris winaaRm-

deg, es ki garkveul SiSTan aris dakav-

Sirebuli, radgan msxverpls eSinia, ar 

iZion masze Suri. rodesac mowmes uwevs 

adamianiT movaWresTan (an mis ojaxis we-

vrebsa Tu megobrebTan) pirispir dgoma, 

misi daucvelobis SemTxvevaSi zemoaR-

niSnuli pirebisagan wamosulma muqaram 

SesaZloa, msxverpls Seacvlevinos an 

ukan waaRebinos Tavisi ganacxadi. es ki 

uaryofiTad aisaxeba adamianiT movaWris 

winaaRmdeg warmoebul sisxlis samarT-

lis saqmeze.28

saqarTvelos kanonmdebloba am 

Taviseburebebis gaTvaliswinebiT are-

gulirebs Sesabamis procedurebs da 

srulad icavs adamianiT vaWrobis (tre-

fikingis) msxverplTa dacvisTvis evro-

pis sabWos konvenciis mier dawesebul 

moTxovnebs.29

1.6. adamianiT vaWrobis (trefiking-

is) danaSaulSi dazaralebulis mi-

marT sisxlissamarTlebrivi devnis/

sasamarTlo ganxilvis SeCerebis 

safuZveli

sisxlis samarTlis saqmeze gamoZie-

bis procesSi SeiZleba Seiqmnas iseTi 

garemoebebi, romlebic abrkoleben ga-

moZiebis damTavrebas da saWiro gaxdes 

saqmiswarmoebis SeCereba. Sesabamisad, 

etapobrivad gauqmebuli kodeqsis mi-

xedviT, sisxlisamarTlebrivi devna 

Cerdeboda sisxlis samarTlis kodeqsis 

1431-e an/da 1432-e muxliT gaTvaliswi-

nebul danaSaulSi dazaralebuli piris 

mimarT mosafiqrebeli vadis ganmavlo-

baSi.30 moqmedi kodeqsi sisxlissamarT-

lebrivi devnis dawyebis aTvlas iwyebs 

piris dakavebisTanave an braldebulad 

cnobis momentidanve (Tu is ar dauka-

vebiaT) da gansazRvravs, rom sisxlis-

samarTlebrivi devna an/da sasamarT-

lo ganxilva ar unda daiwyos, an unda 

SeCerdes saqarTvelos sisxlis samarT-

lis kodeqsis 1431-e an/da 1432-e muxliT 

gaTvaliswinebul danaSaulSi dazara-

lebuli piris mimarT – mosafiqrebeli 

vadis ganmavlobaSi.31

rogorc vxedavT, gansxvaveba mxo-

lod isaa, rom mosafiqrebeli vadis 

ganmavlobaSi ar unda daiwyos, an unda 

SeCerdes sasamarTlo ganxilvac. es gan-

pirobebulia axali saproceso kanonm-

deblobis mier Semotanili novaciiT, 

rac ukavSirdeba braldebulis pirvel 

wardgenas sasamarTloSi.32
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1.7. adamianiT vaWrobis (trefik-

ingis) msxverplis sisxlissamarT-

lebrivi pasuxismgeblobisagan gaTa-

visuflebis safuZvlebi

etapobrivad gauqmebuli kodeqsis 

mixedviT, sisxlis samarTlis saqmiswar-

moeba, ZiriTadad, sasamarTlos mier 

ganaCenis gamotaniT mTavrdeboda, ma-

gram calkeul SemTxvevaSi SeiZleboda, 

sisxlis samarTlis saqmes dasrulebu-

li saxe winaswari gamoZiebis periodSic 

mieRo. kodeqsSi mocemuli iyo sisxlis-

samarTlebrivi devnis an/da winaswari 

gamoZiebis Sewyvetis safuZvlebi, rom-

lebic, Teoriuli TvalsazrisiT, mate-

rialursamarTlebriv da saprocesosa-

marTlebriv safuZvlebad iyofoda. 

swored materialursamarTlebrivi 

safuZvlidan gamomdinare, sisxlissa-

marTlebrivi devna ar unda dawyebuli-

yo, xolo dawyebuli unda Semwydariyo, 

Tu sisxlis samarTlis kodeqsis 3221-e, 

344-e an 362-e muxliT gaTvaliswinebuli 

qmedeba Cadenili iyo piris mier sisxlis 

samarTlis kodeqsis 1431-e an/da 1432-e 

muxliT gaTvaliswinebul danaSaulSi 

dazaralebulad yofnis gamo. konkre-

tulad rom visaubroT, Tu pirs bralad 

edeboda saqarTvelos okupirebul te-

ritoriebze Sesvla kanoniT dadgenili 

wesis darRveviT, saqarTvelos saxel-

mwifo sazRvris ukanonod gadakveTa, 

an yalbi dokumentis, beWdis, Stampis an 

blankis damzadeba, gasaReba an gamoyene-

ba, mis mimarT sisxlissamarTlebrivi de-

vna ar unda dawyebuliyo, dawyebuli ki 

unda Semwydariyo, radgan aRniSnul da-

naSaulTa Cadena miznad isaxavda adamia-

niT vaWrobisgan (trefikingisagan) Tavis 

daRwevas. marTalia, pirs Cadenili hqon-

da sisxlis samarTlis kodeqsiT dasjadi 

qmedeba, magram imis gamo, rom is sxva da-

naSaulis msxverpli aRmoCnda da undoda 

eqspluataciisagan gaTavisufleba, mis 

mier zemoaRniSnuli danaSaulis Cadena 

ki erTaderTi saSualeba iyo am miznis mi-

saRwevad, mis mimarT sisxlissamarTle-

brivi devna ar unda dawyebuliyo, an, Tu 

dawyebuli iyo, igi unda Sewyvetiliyo.33 

moqmed kodeqsSi yuradsaRebi sa-

xecvlileba SeiniSneba im TvalsazrisiT, 

rom xsenebuli muxlebiT gaTvaliswine-

buli qmedebis Cadena zemoaRniSnuli ga-

remoebis gamo mxolod sisxlissamarT-

lebrivi devnis Sewyvetis safuZvelia da 

igi gamoZiebaze gavlenas aRar axdens.34

gamoZiebis Sewyvetis dauSveblobas-

Tan dakavSirebuli es sakanonmdeblo 

novacia wingadadgmuli nabijia. kanonm-

deblis mxridan moxda imis gaazreba, 

rom ar SeiZleba piris mimarT ama Tu 

im sisxlissamarTlebrivi RonisZiebis 

ase avtomaturad Sewyveta, radgan, ga-

daumowmeblad ar unda davuSvaT, rom 

trefikingis msxverplma marTlac eqs-

pluataciisagan gaTavisuflebis mizniT 

Caidina zemoaRniSnuli danaSauli. arse-

bobs imis albaToba, rom aseT dros pirma 

aRniSnuli safuZvliT SeniRbos Cade-

nili danaSauli. swored amis gamovlenas 

unda emsaxurebodes gamoZiebis gagrZe-

leba, raTa pirma, romelic sinamdvile-

Si ar aris adamianiT vaWrobis (trefik-

ingis) msxverpli, aramarTlzomierad 

ar isargeblos saproceso garantiebiT 

nagulisxmebi SeRavaTiT.

rogorc vxedavT, saqarTvelos ka-

nonmdebloba sisxlissamarTlebrivi pa-

suxismgeblobisagan aTavisuflebs pirs 

zemoaRniSnul SemTxvevebSi, Tu mas dana-

Saulis Cadena mouxda adamianiT vaWro-

bis (trefikingis) msxverplad yofnis 

gamo.

es mniSvnelovani garantiaa msxver-

plTa dasacavad, Tumca xazi unda gaes-

vas im garemoebas, rom piri mxolod maSin 

gaTavisufldeba pasuxismgeblobisagan, 

Tu ama Tu im danaSaulis Cadenisas imyo-

feboda adamianiT vaWrobis (trefiking-

is) danaSaulis msxverplis situaciaSi da 

iZulebuli iyo, Caedina igi msxverplis 

mdgomareobaSi yofnis gamo. msxverplad 

gaxdomamde, aseTad gaxdomis Semdeg 

da nebismier sxva SemTxvevaSi amgvari 

qmedeba ar iqneba sisxlissamarTlebrivi 

pasuxismgeblobisagan gaTavisuflebis 

safuZveli. erTi sityviT, saxeze unda 

iyos kavSiri aramarTlzomier qmedebasa 

da msxverplad yofnas Soris.35
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g. amiranaSvili, adamianiT vaWrobis (trefikingis) msxverpli sisxlis samarTlis procesSi

aucileblad unda aRiniSnos is prin-

cipuli siaxle, romelsac moqmedi ko-

deqsi gvTavazobs etapobrivad gauqmebu-

lisagan gansxvavebiT. kerZod, saubaria 

gamamtyunebeli ganaCenis iseT saxeze, 

rogoricaa ganaCeni sasjelis daniSvni-

Ta da misi moxdisagan gaTavisuflebiT. 

aseTi tipis ganaCens sasamarTlo ad-

gens, Tu ganaCenis gamotanis momentisa-

Tvis sisxlis samarTlis kodeqsis 3221-e, 

344-e an 362-e muxliT gaTvaliswinebuli 

qmedeba Cadenilia piris mier sisxlis 

samarTlis kodeqsis 1431-e an/da 1432-e 

muxliT gaTvaliswinebul danaSaulSi 

dazaralebulad yofnis gamo.36

daskvna

rogorc davinaxeT, mniSvnelovania 

detaluri gaanalizeba  adamianiT vaWro-

bis (trefikingis) msxverplis uflebe-

bTan dakavSirebuli im debulebebisa, 

romlebic exeba sisxlis samarTlis saq-

meze dazaralebulis an mowmis statusiT 

gamosvlasa da maT procesualur dacvas, 

rac Tavidan agvacilebs bevr uaryofiT 

Sedegs.

sakiTxisadmi midgomis amosavali 

wertili unda iyos is, rom msxverplis 

dacva da reabilitacia sisxlis samarT-

lis marTlmsajulebis sistemis centrSi 

moiazrebodes. am sistemis moqmedeba 

zog SemTxvevaSi ki ar amsubuqebs, aramed 

arTulebs msxverplis problemebs. sisx-

lis samarTlis marTlmsajulebis Zi-

riTadi funqcia unda iyos msxverplis 

moTxovnilebaTa dakmayofileba da in-

teresebis uzrunvelyofa. aseve mniSvne-

lovania msxverplis ndobis ganmtkiceba 

sisxlis samarTlis marTlmsajulebis 

mimarT da misi TanamSromlobis waxali-

seba, gansakuTrebiT mowmis saxiT. am amo-

canis gadasaWrelad, sisxlis samarTlis 

marTlmsajulebis sistemaSi aucile-

belia, meti yuradReba daeTmos msxver-

plis mier miRebul fizikur, fsiqolo-

giur, materialur da socialur zians da 

ganxilul iqnes sakiTxi im zomebis Sesax-

eb, romelTa ganxorcieleba sasurvelia 

misi Sesabamisi moTxovnilebis dakmayo-

filebis mizniT.37

Cven am statiiT SevecadeT, sistemu-

ri TvalsazrisiT warmogveCina saqarT-

velos sisxlis samarTlis saproceso 

kodeqsis moqmed variantSi Camoyalibe-

buli regulaciebi adamianiT vaWrobis 

(trefikingis) msxverplis garantiebTan 

dakavSirebiT. amasTan erTad, paralele-

bi iqna gavlebuli etapobrivad gauq-

mebul saproceso kodeqsTan im mizniT, 

rom gamokveTiliyo is pozitiuri Tu ne-

gatiuri momentebi, romlebic orive re-

daqciisTvis aris damaxasiaTebeli.

aRmoCnda, rom moqmedi kodeqsi pro-

gresulobiT gamoirCeva mis winamor-

bedTan SedarebiT. masSi gasworda gark-

veuli saxis xarvezebi. aseve gamoikveTa 

ramdenime principuli siaxle da nova-

cia, rac axali saproceso kanonmdeblo-

bisTvisaa damaxasiaTebeli.

imeds gamovTqvamT, rom winamdebare 

gamokvleva wingadadgmuli nabiji iqneba 

iseTi mniSvnelovani sakiTxis ukeT gaaz-

rebisa da gaanalizebis saqmeSi, rogo-

ricaa adamianiT vaWrobis (trefikingis) 

msxverplis statusi da misTvis garan-

tirebuli uflebebi sisxlis samarT-

lis procesSi, vinaidan aucilebelia, am 

rTuli sakiTxis mravalmxrivi ganxilva 

da analizi.

1 adamianiT vaWrobis (trefikingis) definiciasTan dakavSirebiT ix.: 

„adamianis, gansakuTrebiT qalebisa da bavSvebis, trefikingis Tavidan 

acilebis, aRkveTisa da dasjis Sesaxeb“ transnacionaluri organizeb-

uli danaSaulis winaaRmdeg gaeros 2000 wlis konvenciis meore damate-

biTi oqmis me-3 muxli, „adamianebiT vaWrobis (trefikingis) winaaRmdeg 

brZolis Sesaxeb“ evropis sabWos konvenciis me-4 muxli, saqarTvelos 

sisxlis samarTlis kodeqsis 143-e1 muxli.
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2 amas mowmobs saqarTvelos sisxlis samarTlis kodeqsis 143-e1 muxlic.

3 Philip L. Reichel, Comparative Criminal Justice Systems: A Topical Approach, 5th 
ed., Pearson Education, Inc., Upper Saddle River, New Jersey, 2008, 51.

4 adamianiT vaWrobis (trefikingis) sisxlis samarTlis danaSaulis sasa-

marTlo ganxilva, saxelmZRvanelo sasamarTlo struqturis warmomad-

genelTaTvis, migraciis saerTaSoriso organizacia, Tb., 2008, 5.

5 ix. ganmartebiTi baraTi saqarTvelos kanonis proeqtze – ̀ saqarTvelos 

sisxlis samarTlis saproceso kodeqsi~.

6 mag. ix.: „adamianebiT vaWrobis (trefikingis) winaaRmdeg brZolis 

Sesaxeb“ evropis sabWos konvenciis me-12 muxli, „adamianis, gansa-

kuTrebiT qalebisa da bavSvebis trefikingis Tavidan acilebis, 

aRkveTisa da dasjis Sesaxeb“ transnacionaluri organizebuli dana-

Saulis winaaRmdeg gaeros 2000 wlis konvenciis oqmis me-6 muxli.

7 aqve unda aRiniSnos saqarTvelos kanoni `trefikingis winaaRmdeg br-

Zolis Sesaxeb~, romelic iyenebs termins – `msxverpli~ – am danaSaulis 

samizned qceuli adamianisTvis saxelmwifos mxridan daxmarebis uz-

runvelsayofad, miuxedavad imisa, surs Tu ara aseT adamians gamoZie-

basTan TanamSromloba.

8 Сборник методических и аналитических материалов по вопросам проти-
водействия торговле людьми в России, АНО «Коалиция «Ангел», М., 2009, 
73-74.

9 Alline Pedra Jorge-Birol, Empowering Victims of Human Traffi cking: the Role of 
Assistance, Protection and Re-Integration Programs, HUMSEC Journal, Issue 2, 
April 2008, 165-166.

10 meoradi viqtimizacia niSnavs viqtimizacias, romelic aris ara dana-

Saulebrivi aqtis pirdapiri Sedegi, aramed gamowveulia msxverplis 

mimarT institutebisa da calkeuli pirebis damokidebulebiT.

11 saswavlo masala mosamarTleTa da prokurorTaTvis trefikingTan 

brZ olis Sesaxeb, ZiriTadi saxelmZRvanelo evrokavSiris wevri saxel-

mwifoebisaTvis, mierTebis msurveli da kandidati qveynebisaTvis, mi-

graciis politikis ganviTarebis saerTaSoriso centri (ICMPD), 2006, 

87-88.

12 moqmedi sisxlis samarTlis saproceso kodeqsis me-3 muxlis 22-e 

nawili.

13 Mohamed Y. Mattar, Incorporating the Five Basic Elements of a Model Antitraffi cking 
in Persons Legislation in Domestic Laws:  From the United Nations Protocol to the 
European Convention, TULANE J. OF INT’L & COMP. LAW, ANTITRAFFICKING 
AND DOMESTIC LAWS, [Vol. 14:1 2006], 23.

14 aseve ix. saqarTvelos sisxlis samarTlis kodeqsis 143-e1 muxli.

15 ix. `trefikingis winaaRmdeg brZolis Sesaxeb~ saqarTvelos kanonis IV 

Tavi.

16 es mniSvnelovani principi ganmtkicebulia mraval saerTaSoriso doku-

mentSi, adamianis uflebebis saerTaSoriso samarTalSi. ix. me-6 muxli, 

Convention for the Protection of Human Rights and Fundamental Freedomsas 
amended by Protocols No. 11 and No.14, http://www.conventions.coe.int/Treaty/
en/Treaties/Html/005.htm; me-14 muxli,  International Covenant on Civil and 
Political Rights, http://www2.ohchr.org/english/law/ccpr.htm

17 avtorTa koleqtivi, sisxlis samarTlis procesi (zogadi nawilis 

calkeuli institutebi), Tb., 2008, 160.

18 Sead. etapobrivad gauqmebuli kodeqsis me-16 muxlis me-4 nawili da 

dRes moqmedi kodeqsis 182-e muxlis me-3 nawili.

19 aleqsandra delemenCuki, nino gogolaZe, praqtikuli saxelmZRvanelo 

trefikingze momuSave servisis mimwodeblebisTvis, qalTa sainforma-

cio centri, Tb., 2009, 25.
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g. amiranaSvili, adamianiT vaWrobis (trefikingis) msxverpli sisxlis samarTlis procesSi

20 ix.: 28-e da 30-e muxlebi: Council of Europe Convention on Action against 
Traffi cking in Human Beings and its Explanatory Report (Warsaw, 16.V.2005), 
http://www.coe.int/t/dghl/monitoring/trafficking/Docs/Convntn/CETS197_
en.asp#P401_31990.

21 ix. avtorTa koleqtivi, sisxlis samarTlis procesi, 230.

22 dawvr. ix.: giorgi TumaniSvili, dazaralebuli Tanamedrove sisxlis sa-

proceso samarTalSi, samarTlis Jurnali 2, Tb., 2009, 80.

23 avtorTa koleqtivi, dasax. naSromi, 287.

24 Sead. etapobrivad gauqmebuli kodeqsis 95-e muxli da dRes moqmedi ko-

deqsis 50-e muxlis 1-li nawili.

25 amas iTvaliswinebs saqarTvelos kanonmdeblobac, ix.: saqarTvelos 

kanoni `adamianiT vaWrobis (trefikingis) winaaRmdeg brZolis Sesaxeb~.

26 Anti-human traffi cking manual for criminal justice practitioners, Module 11: Victims’ 
needs in criminal justice proceedings in traffi cking in persons cases, UNITED 
NATIONS OFFICE ON DRUGS AND CRIME, New York, 2009, 2-3.

27 Ерохина Л.Д., Буряк М. Ю., Торговля женщинами и детьми в социальной и 
криминологической перспективе, М., 2002, 13-14.

28 saxelmZRvanelo samxreT-aRmosavleT evropaSi trefikingis sawi-

naaRmdego monacemTa Segrovebis Sesaxeb: regionuli kriteriumebis 

SemuSaveba, migraciis politikis SemuSavebis saerTaSoriso centri 

(ICMPD), 2007, 103-104.

29 ix. me-11 muxli, Council of Europe Convention on Action against Traffi cking in 
Human Beings and its Explanatory Report (Warsaw, 16.V.2005), http://www.coe.
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INTRODUCTION

Traffi cking in Human Beings is modern 
form of slavery representing the new style of 
global trade in slaves, it is a crime committing 
which a criminal refers to a diverse illegal 
means and uses the weakness of any person - 
especially women and children. During commi-
tting Traffi cking in Human Beings concrete 
persons or criminal groups deceive human 
beings and at times take them far from their 
homes, mostly transfer them into foreign 
states for the purpose of exploitation in order 
to get fi nancial benefi t.

 Correspondingly in XXI century everyone 
agrees upon that the problem of traffi cking in 
human beings concerns forced labor and work 
causing exploitation of a person.1 This repre-
sents gross violation of human rights and that’s 
why the crime is entered into the category of 
crimes against human beings.2

Traffi ckers exploit persons seeking for 
better life conditions. Several factors (for 
instance force major, discrimination, political 
instability, poverty and so on) in some cases 
makes persons to believe to traffi cker for 
getting good job in their countries or depart 
abroad considering the reason based on what 
foreign state becomes more attractive for them 
(positive economic situation, high demand on 
human resources, political and social stability 
and so on).3

Fight against Traffi cking in Human Beings 
is among the biggest moral challenges for 
modern society in XXI century. It is not like other 
spread crimes and fi ght against it demands on 
complex approach.4

Present paper focuses on only one aspect 
of this global problem. Within the system of 

criminal procedure victim of traffi cking in human 
beings possesses concrete rights which need 
to be considered. Correspondingly the subject 
of our interest is victim of traffi cking as party to 
the criminal procedure, that’s why only those 
regulations of the code of criminal procedure 
will be dealt with which are directly connected 
with procedural rights of victim of the traffi cking 
in human beings. Our special interest concerns 
the fact that on 1 October 2010 new code of 
criminal procedure of Georgia has entered into 
force, that’s why the comparative analysis of 
norms being abolished and entered into force 
is of greatest concern thus representing step 
forward for discovering positive and negative 
aspects of the new regulations. Finally this 
analysis will let us deeply consider the specifi cs 
being connected with the victim of traffi cking 
in human beings as a party to the criminal 
procedure. Paper will also focus on practice of 
states regarding the issue.

1. THE CODE OF CRIMINAL PROCEDURE OF 
GEORGIA 

In order to simplify and maintain the 
equality for all participants on all stages of 
judicial process, by the initiative of Georgian 
government was adopted project of the code 
of criminal procedure. “The purpose of the 
bill is to establish new system of legislation 
of criminal procedure, being based on 
competitiveness, publicity, equality of parties, 
direct investigation of evidences, respect for the 
rights of defendant and on other progressive 
principles”.5 The bill noted here is approved by 
the parliament of Georgia according to law no 
10/09/2009 # 1772.
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On 1 October 2010 the new code of 
criminal procedure entered into force. It step 
by step abolishes Georgian code of Criminal 
procedure issued on 20th of February 1998. 
There are no totally different guarantees for 
the victim of traffi cking in human beings in 
new code comparing with the old one but 
steel there are some news which have to 
be considered. Correspondingly below the 
regulations will be dealt with and using their 
comparative analysis we will focus on step by 
step abolished code of criminal procedure. 
Based on this it will be possible to underline 
some positive and negative aspects of new 
and old versions of Georgian Code of criminal 
procedure regarding the present issue.

1.2 “Victim” and “Statutory Victim”

According to Georgian context there are 
two terms with regard of traffi cking in human 
beings: “Victim” and “Statutory Victim”, this 
last notes persons procedural status. 

It should be underlined that in International 
legal acts connected with traffi cking in human 
beings mostly the term “victim” is used 6 
while in Georgian domestic legislation the 
“statutory victim” is established.7 Despite this 
last a person being victim of traffi cking in 
human beings is called victim until the start 
of investigation and complying with the legal 
norms special status of “Statutory victim” will 
be granted to the person. Also there is different 
approach with regard of defi ning legal status 
of “Victim” and “Statutory victim”. The Law 
of Georgia on the Fight against Traffi cking in 
Human Beings is one of the most important 
instruments together with the Code of Criminal 
Procedure for acting against the crime. 
Getting the status of victim of traffi cking in 
human beings authorizes a person to receive 
protection and help donated by state from 
the very moment of Identifi cation as a victim 
of traffi cking till absolute rehabilitation and 
resocialisation even in cases when person 
refuses to cooperate with investigatory bodies 
in order to persecute crime committed against 
him/her. Participation in criminal procedure 
of a person bearing status of victim as a victim 
or witness spreads upon it some additional 
protection guaranteed under the legislation of 

criminal procedure for victims and witnesses.8 
Of course the protection and help has 

great signifi cance for every victim of any 
crime but if we will take into consideration 
that victim of traffi cking in human beings 
becomes more sensitive after getting serious 
physical and psychological trauma, giving 
legal and psychological aid in most cases 
is absolutely necessary if not vitally important 
for such person. “Victim” and “Statutory 
Victim” is considered as the best source of 
information for the purposes of investigation. 
Without their cooperation it is too hard to collect 
evidences and sometimes it makes impossible 
to use national criminal legislation against 
traffi ckers for prosecuting and punishing them. 
Consequently the success of the system of 
criminal justice is based on the protection of 
fundamental rights of these persons otherwise 
it will be impossible to execute justice without 
their help.9 Accordingly it is important to impose 
upon the victims of traffi cking some procedural 
guarantees together with other rights. We will 
deal with the issue below.

Second considerable problem linked with 
the victims of traffi cking in human beings is 
the prevention of their re-victimization.10 The 
possibility of re-victimization is clearly seen 
within the system of criminal justice. The 
procedure of criminal investigation and whole 
judicial process may became the reason of re-
victimization. Re-victimization may be resulted 
due to the lack and complicity of balance 
between the rights of victims and defendants, 
or totally ignoring of a victim. Investigation, 
making some notes, photographing and very 
active media campaigns is among factors 
worsening the situation.11

For the purposes of criminal procedure 
“Statutory Victim” is defi ned as natural person 
or legal entity who has been damaged morally, 
physically or fi nancially due commitment 
of crime.12 In that sense one more specifi cs 
is important while considering the situation 
concerning victim of traffi cking in human 
beings, meaning the condition were the victim 
may only be natural person. In EU Council 
Framework Decision of 15 March 2001 “on the 
standing of victims in criminal proceedings” 
Victim is defi ned as a natural person who has 
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suffered harm, including physical or mental 
injury.13 Consequently the victim of the crime 
shall only be natural person.14 

Georgian legislation for protection of human 
rights has established two different notions – 
victim and statutory victim. Victim means a 
person who does not want to cooperate with 
police and participate in investigation of crime 
commited against him/her, however according 
to the Georgian law to “Fight against traffi cing 
in human beings” such kind of person has right 
to benefi t from all guarantees of protection as 
well as established service offered by state to 
victims.15 As regards the notion of statutory 
victim the term is used solely for the purposes 
of criminal procedural legislation. The only 
difference between Victim and Statutory Victim 
is seen only within the application of “Special 
protection guarantees” to the party of criminal 
procedure and this last is relevant solely to 
the Statutory victim and not to the victim as 
not taking part in criminal procedure. However 
theoretically it is possible for victim to be party 
to the criminal procedure, it happens when 
person bearing status of victim decides to 
cooperate with investigation and apply to the 
police for the prosecution of action committed 
against him/her. In such cases theoretical 
possibility exists that person having status 
of victim to be involved in criminal procedure 
even to the extant when investigation will grant 
him/her status of statutory victim.

1.3. Publicity of Court Hearing and 
person who has became victim of 
traffi cking in Human Beings 

Publicity is important principle of criminal 
procedure, meaning to deal with the case 
during public court hearing.16 Code of Criminal 
Procedure being abolished step by step 
declared that “Based on the demand of the 
party to the case Court shall deal with case 
on partially or fully closed hearing in order to 
prevent information containing some secrets  
of intim and personal life of the parties to the 
case from being spread”.17 The principle of 
publicity noted by us is defi ned that “Court 
hearing, as a rule, is delivered orally and 
publicly however if the party so demands or by 
its own initiative court may announce hearing 

as wholly or partially closed in order to protect 
interests of victim of traffi cking in human 
beings”. As it is obvious according to new 
code of criminal procedure court is authorized 
to make such decisions by its own initiative 
while in step by step abolished conventional 
code of criminal procedure there was no such 
right. Declaration of court hearing as closed 
based on purpose noted above is indeed better 
development as victim of traffi cking in human 
beings being infl uenced by stress coming from 
crime itself may not realize danger threatening 
the secrets of his/her private life if the case will 
be dealt with during public hearing. Judge is 
more experienced in that sense and that’s why 
he/she is given possibility to make decision 
which is most suitable for the protection of 
victim on case by case basis.18 In such case 
criminal procedure will not be public, no one 
will be allowed to look into the details of the 
case but only parties to the case as a result 
protection of materials connected with victim 
will be guaranteed from foreign intervention. 
Such kind of confi dentiality is very important 
for the protection of victim. Considering the 
fact that victim is often threatened by traffi cker 
or being victim is connected with schism 
it is obvious it is important to make such 
information closed from society what by itself 
supports reintegration of victim.19

Correspondingly new code of criminal 
pro cedure of Georgia fully complies with 
stan dards established within the framework 
of council of Europe convention about 
establishment of protection guarantees for the 
victim of traffi cking in human beings during the 
court hearing.20

1.4. The Secuarance of rights and 
legal ingterests of statutory victims of 
traffi cing in human beings

Step by Step abolished Code in order to 
protect rights and legal interests of statutory 
victim declared that the interests of statutory 
victim is represented and protected by 
solicitor. It was established herewith when it 
was obligatory case for participation of legal 
representative at the same time it noted that 
“if party to the case is statutory victim of 
traffi cing in human beings than participation 
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of solicitor is mandatory and body managing 
criminal process is obliged to guarantee the 
participation of solicitor on the expances of 
state in order to protect interests of statutory 
victim”.21 According to the general rule 
statutory victim could refuse the service of 
representative however if he/she was statutory 
victim of crime enshrined in articles 1431 or/
and 1432 of criminal code the body managing 
process could deny such refusal. 

The rule was objected by new code, as 
differing from step by step abolished code, 
new one declares statutory victim as passiv 
subject of procedure. The only function of him/
her is to be solely witness and is denied of 
possibility to posses ritgts in wider scope as 
well as to be independent party to the case.22 
Step by step abolished code was offering 
long list of rights guaranteed for the statutory 
victim. As a result of granting some rights and 
obligations to the statutory victim he/she was 
recieving wide complecx of rights based on 
what he/she was guaranteeng the protection 
of rights and legal interests at the same time 
constituting high quality of his/her participation 
in procedure. According to the new code 
of criminal procedure the rights of statutory 
victim is shrinked to the extanct of recieving 
information and looking throug the materials 
of case.23

The refference is just according to what 
some note that “unfortunatelly in reformed 
law of criminal procedure statutory victim 
represents “naked object”. He/she is denied 
of enough procedural possibility in order 
to infl uence procedure as well as court 
decision for protecting the rights enshrined 
in constitution. Even during preliminary 
investigation and main court hearing statutory 
victim is passive participant of procedure. 
It is true that legislatore has considered 
specifi c protection guarantees of parties to the 
process but unfortunatelly this is not enough 
for protection of honour and general personal 
rights of statutory victim”.24

However in order for victim/statutory 
victim to fully participate in criminal procedure 
as well as guarantee protection issues it is 
important to note that despite procedural status 
Georgian law “to fi ght against traffi cking in 

human beings” considers allocation of solicitor 
for persons being victim of the crime. 

1.5. Victim of traffi cing in human beings 
as witness

Participation of witnes in criminal procedure 
bears great importance for establishing truth 
on criminal case. The purpose of witness’s 
invitation is to collect information on pending 
criminal case. Both conventional and new code 
of criminal procedure enumerates categories 
of persons not being interrogated as witness.

Exactly the victim of traffi cing in human 
beings is entered into this category and is 
considered as a person which shall never be 
the source of objective evidentual information 
nor he/she shall be considered as source of 
reliable information and victim is maintaining 
this status during the refl ection period to think 
over.25

During this period of time victim of traffi cing 
in human beings is free from responsibility 
covered by article 371 of criminal code 
of Georgia. In specifi c, the refusal to give 
testimony by the victim or statutory victim is 
considered as crime against procedural rule 
and is declared as punished action according 
to the article.

In order to get better familiarised with 
the idea of refl ection period we have to refer 
to article 12 of Georgian law to fi ght against 
traffi cing in human beings. According to the 
article victim of traffi cking in human beings 
has the right to use refl ection period – no less 
then 30 days, for making decision wheather or 
not to cooperate with investigatory organs for 
procecution of criminal case. 

Refl ection period noted above is starting 
from the day when person has applied to 
the center of service of victims of traffi cing 
in human beings, lawenforcement organs or 
other specifi c bodies. With regard of witness 
it should be noted that imperative ruling of 
conventional code is given dispositive power 
according to the new legislation and defi ned 
that there is no obligation for victim during 
refl ection period to be testifi ed as witness 
as well as to give important information, 
document, substance or other object.26 
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Victim of traffi cing shall be considered 
as statutory victim, declaring him/her as 
criminal or solely source of getting evidneces 
is prohibited.27 This notion defi nes the idea 
of legal normes established within Georgian 
legislation.

The sutiation becomes harder when person 
is treated as criminal. For starting cooperation 
with statutory victim to win confi dence is 
important. Arrest of person makes harder to 
achieve this purpose. It is true that statutory 
victim is signifi cant source of collection of 
evidences, however by ignoration of his/her 
interests, this source may be lost quickly, thats 
why considering victim solely as a souce of 
testimony shall never be justifi ed.28 

Sence of shame and phycological 
problems are serving as barriers during giving 
of testimony. Person who has suffered from 
violence and degrading treatment, is fallen in 
depression, he/she is shamed to speak about 
what has happend with him/her. Endured past 
destroies victims psychics. To give testimony 
means to make your past available for public. 
Often victim of traffi cking in human beings is 
worried not only by own but also by the life 
of close people who may became objects of 
frightnence and crime.29

Correspondingly some sort of protection 
guarantees has to be given to the statutory 
victim acting as a witness. It will be totally 
nonsence if victim will give testimony publicly. 
In such case victim must be interrogated as 
witness, give testimony against presumed 
traffi cker what is connected with some kind 
of fear for victim not to became subject of 
revange. When witness has to face traffi cker 
or members of traffi ckers family if he/she is 
not well protected then the threat coming from 
traffi cker (members of family) may infl uance 
victims testimony. This fact itself will bedly 
work for criminal procedure being initiated 
against traffi cker.30

Georgian legislation considering this 
specifi cityes regulates relevant procedures and 
fully complies with standards established by 
coucil of Europe convention for the protection 
of victims of traffi cking in human beings.31

1.6. Discontinuance of criminal 
procecution or court hearing against 
statutory victim of traffi cking in human 
beings

During investigation on criminal case 
such circumstances might appear which 
served as barrier for investigation and the 
procecution had to be cancelled. Accordingly 
step by step abolished code was cancelling 
criminal procecution during refl ection period 
when a person was statutory victim of crimes 
stipulated in articles 1431 and 1432 of Criminal 
Code.32 According to the code being in force 
criminal procecution is started from the arrest 
of a person or from declaring him/her as 
defendant (if is not arrested) and defi nes that 
criminal procecution or/and court hearing shall 
not be started or shall be stoped when there 
is refl ection period for the statutory victim of 
crimes entered into articles 1431 and 1432.33

As far as we can see the diference is that 
during refl ection period the court hearing shall 
not be started or must be stopped. This is 
the result of novation brought by new code of 
criminal procedure connected with defendants 
fi rst appearance before the court.34

1.7. Basis of liberation from criminal 
responcibility of victim of traffi cking in 
human beings

According to the step by step abolished 
code the last point of criminal procedings 
was, delivering of courts decision, but in 
some instances criminal case could be 
ended during preliminary investigation. The 
basis of cancellation of criminal procecution 
or preliminary investigation, being devided 
from theoritical point of view in to material-
legal and procedural-legal basis, were given 
in conventional code. Deriving exactly from 
material – legal basis criminal procecution had 
to be cancelled or shall not be started, if there 
was a crime, enunciated in articles 3221 , 344 
or 362 of criminal code, commited by a person 
victim of crimes enshrined under articles 1431 
or/and 1432 of criminal code. To be more 
precise if a person was accused in entering 
occupied territiories of Georgia though violation 
of established rule, crossing state borders of 
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Georgia illegally or making, salling or using 
falce document, seal, stamp and blanck, in 
such cases criminal procecution shall not be 
started and has to be stopped immediately if it 
was started due to the fact that person wanted 
to get rid of traffi cking in human beings. It is 
true that person had commited action being 
punished by the criminal code but it is also 
obviuse that he/she was victim of other crime 
and wanted to liberate from exploitation and 
the only way to do achieve this purpose was 
to commit crime, in such case a person had 
to be free from criminal procecution and all 
actions against him/her already started had to 
be stopped.35 

According to the new code there are 
signifi cant changes in this regard, that to 
commit actions enshrined in articles noted 
above is solely ground for cancellation of 
criminal procecution and it does not infl uence 
investigation.36

This legislative novation connected with 
prohibition of cancellation of investigation 
represents step forward. Legislator has 
analised and considered that it is impossible 
to automatically cancel criminal procedure 
initiated against person without chaking 
wheather or not he/she has commited the 
crime in order to resciu from exploitation 
and the main purpose was the liberation. 
Otherwise there is possibility, that in such case 
a person will intend to mask commited crime 
based on such argumentation, proceeding 
of investigation shall serve for exactly for 
this reason in order to prevent a person not 
being victim of traffi cking in human beings to 
illegally use the preferences established under 
procedural guarantees.

As it is obviouse Georgian legislation 
liberates person from criminal responsibility 
if he/she had to commit crime noted above 
for the reason of being victim of traffi cking in 
human beings.

This is signifi cant guarantee for the 
protection of victims, however it must be 
underlined that  a person will only be freed 
from criminal responsibility if while commiting 
crime he/she was in a situation of being victim 
of traffi cking in human beings and was obliged 
to commit crime due to such conditions. Such 
crime shall never be considered as liberating 

from criminal responsibility while commeted 
before turning into victim, after turning into 
victim and any other case. In short there must 
exist link between illegal action and being 
victim.37

Principal innovation brought by new code 
has to be underlined. Specifi cally we talk about 
such kind of punishment such is decision of 
court punishing a person but realising him/
her from execution of punishment. This 
punishment is declared by court if during 
delivering of decision crimes enshrined under 
articles 3221 344 or 362 of criminal code by 
a person being victim of crimes included in 
articles 1431 and 1432 of criminal code.38

CONCLUSION

As we have seen it is important to analyse 
indetails the rulings connected with the rights 
of statutory victims or witnesses in crime of 
traffi cing in human beings as well as thier 
procedural protection guarantees which will 
get rid us from many negative results.

The starting point in reffering the issue 
shall be that the protection and reabilitaion of 
victim must stand in the center of sistem of 
criminal justice. The exsistance of this sistem 
in some cases makes the problems of victim 
more harder then easier. Satisfi ction of victims 
demands and guaranteeng its interests must 
be the main function of criminal justice. To 
win confi dence of victim to the criminal justice 
and encauragement of his/her cooperation 
especially as witness is one of the most 
improtant trends. In echieving this purpose 
it is signifi cant to be more attentive towards 
pthicical, phycological, material and social 
damage faced by victim and all measures 
for satisfeing of victims demands has to be 
considered.39

By present paper we have tried to give 
analysis in sistemised manner about the 
regulations connected with guarantees 
granted to the victims of traffi cking in human 
beings established by new code of criminal 
procedure. At the same time some parrallels 
were made with step by step abolished code 
in order to better get familiarised with possitive 
and negative aspects charachterising both 
versions of codes. 
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It became clear that new code is more 
procressive then conventional one. Some 
kind of gaps were improved by it as well as 
some principal innovations had appeared 
thus constituting main point of new procedural 
legislation.

We hope that present survey will be 
step forward in considering and analysing 
so important issue such as the status of 
victim of traffi cking in human beings and the 
rights guaranteed for him/her under criminal 
procedure as it is nessesary to use complex 
approach to this complex issue.
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1. janmrTelobis dacvis uflebis 
mimoxilva

janmrTelobis dacva adamianis erT-

erTi uflebaa, romelic aucilebelia 

adamianis sxva uflebebis realizaci-

isaTvis.1 jandacvis msoflio organi-

zaciis Tanaxmad, `janmrTelobis gareSe 

sxva uflebebi umniSvneloa~.2 gansakuT-

rebuli aqcenti keTdeba uflebis fun-

damenturobaze. janmrTelobis uf leba 

aris erT-erTi ZiriTadi ufleba da aqvs 

igive samarTlebrivi statusi, rogoric 

religiis Tavisuflebas an samarTliani 

sasamarTlos uflebas.3 amav droulad, 

Tu janmrTelobis ufleba erT-erTi 

Zi riTadi uflebaa, mniSvnelovani sxva-

oba jandacvis xelmisawvdomobasa da 

pirovnebis janmrTelobis mdgomareo-

bas Soris unda ganixi lebodes rogorc 

Tanasworobis principis darRveva. Tum-

ca realoba sxvaa...4

rogorc rene-Jan dupuem aRniSna, 

`janmrTelobis ufleba aris adamianis 

ufleba~. radgan is aris adamianis ufle-

ba da ara mxolod moraluri ganacxa-

di, saxelmwifo samarTlebrivad aris 

SeboWili, gaakeTos meti, vidre mxolod 

neba darTos adamians am uflebiT sarge-

blobisTvis; es valdebuleba miekuTvne-

ba termin `uflebas~ da sxvadasxva kon-

venciiT avaldebulebs saxelmwifoebs, 

`gadadgan nabijebi~ uflebis ganxor-

cielebisaTvis. am uflebiT sargeblo-

bisTvis aucilebelia resursis gaT-

valiswineba, radgan uflebis ganxor-

cieleba miiRweva saxelmwifos resurse-

bis gaTvaliswinebiT, anu garkveuli 

socioekonomikuri ganviTarebaa saWiro 

uflebis realizaciisTvis. aseve, aRniS-

nuli ufleba ar Semoifargleba mxolod 

samedicino momsaxurebis moTxovnebiT 

an sazogadoebrivi jandacvis servise-

biT, rogorebicaa: sanitaria da imu-

nizacia. is vrceldeba yvela sferoze, 

romlebic gavlenas axdenen janmrTe-

lobaze, maT Soris samuSao da garemo 

pirobebze. rac Zalze mniSvnelovania, 

janmrTelobis ufleba aris universa-

luri. Tanasworobisa da diskrimina-

ciis akrZalvis principebi moiTxovs 

servisebisa da momsaxurebis sayovel-

Tao gamoyenebas, rac saWiroa janmrTe-

lobis uflebis gansaxorcieleblad. am-

denad, saWiroa, samedicino momsaxureb-

is garkveuli bazisuri done iyos yvela-

saTvis xelmisawvdomi da sistema ar iyos 

diskriminaciuli.5

1941 wels ruzveltma janmrTeloba 

oTx Tavisuflebas Soris erT-erTi mniS-

vnelovan Tavisuflebad daasaxela. 1944 

wels ki man aRniSna, rom janmrTeloba 

aris saWiro ekonomikuri usafrTxoe-

bisTvis, romlis gareSe `namdvili indi-

vidualuri Tavisufleba ar arsebobs~.6 

janmrTelobis dacva aris samarTlebri-

vi, politikuri da moraluri problema 

amerikis SeerTebul Statebsa da mTel 

msoflioSi.7 manis azriT, adamianebi ver 

iqnebian janmrTelni, Tu xelisufle-

bebi pativs ar scemen maT uflebebs da 

Rirsebas, romelic CarTulia jandacvis 

politikaSi, dafuZnebulia eTikur fa-

seulobebze. adamianebs ar eqnebaT arc 

uflebebi da arc Rirseba, Tu isini ar 

arian janmrTelni.8 cxadia, rom janmrTe-
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loba mniSvnelovania mosaxleobis funq-

cionirebisTvis. daculi da janmrTeli 

mosaxleoba qmnis myar safuZvels Tavisi 

qveynisaTvis – saxelmwifo struqturebs, 

socialur organizaciebs, kulturul 

qmnilebebs, ekonomikur warmatebebs da 

erovnul Tavdacvas. mosaxleobis janm-

rTeloba aris gamorCeuli faseuloba.9 

Tu adamians aqvs fizikuri da fsiqikuri 

janmrTeloba, mas ukeT SeuZlia raimes 

Seqmna, socializacia, muSaoba, ojaxur 

da sazogadoebriv aqtivobebSi CarTva, 

rac mis cxovrebas azrs sZens da rasac 

bedniereba moaqvs misTvis.10

TiToeul adamians aqvs ufleba, xeli 

miuwvdebodes janmrTelobis iseT umaR-

les standartze, romelic misi cxovre-

bis Rirseul pirobebs uzrunvelyofs.11 

janmrTelobis ufleba ar unda iyos gage-

buli, rogorc ufleba – iyo janmrTeli. 

igi moicavs rogorc Tavisuflebebis, 

aseve sxva msgavs uflebaTa CamonaTvals. 

Tavisuflebebs miekuTvneba sakuTar 

janmrTelobasa da sxeulze kontrolis 

ufleba, maT Soris sqesobrivi da re-

produqciuli Tavisufleba, da yovelg-

vari Carevisagan Tavisuflebis ufleba, 

magaliTad – wamebisagan Tavisuflebis 

ufleba da Tavisufali Tanxmobis gareSe 

samedicino an samecniero eqsperiment-

ebisagan Tavisuflebis ufleba; meore 

mxriv, CamonaTvalSi aris janmrTelo-

bis dacvis sistemaze ufleba, romel-

ic janmrTelobis umaRlesi SesaZlo 

standartebis realizaciaze Tanabar 

SesaZleblobebs uzrunvelyofs.12 janm-

rTelobis umaRlesi SesaZlo standarti 

aRniSnavs samedicino momsaxurebas, usa-

frTxo sasmeli wylis xelmisawvdomo-

bas, adekvatur sanitarias, ganaTlebas, 

jandacvasTan dakavSirebul informa-

cias da sxva ganmsazRvrelebs. is Seicavs 

Tavisuflebebs, rogorebicaa diskrimi-

naciisagan dacva da aranebayoflobiTi 

samedicino Carevisagan Tavisufleba, 

pirveladi jandacvis ufleba.13

`janmrTeloba~ aris amoucnobi cne-

ba, xolo janmrTelobis ufleba kidev 

ufro rTulad gansasazRvri da aRsa-

weri koncefciaa. adamianis janmrTelo-

ba SeiZleba ganisazRvros viwrod da 

exebodes saxelmwifos, romelSic adami-

ani Tavisufalia daavadebisa da tkivi-

li sagan. ufro farTo gansazRvreba 

aqvs msoflio jandacvis organizacias. 

saxelmwifoebi da sazogadoebrivi jan-

dacvis eqspertebi ganixilaven mo sa-

xleobis janmrTelobas, rogorc gazo-

mvads sxvadasxva epidemiologiuri sta-

tistikiT, romelic dakavSirebulia 

ja ndacvis servisebis miwodebasa da 

da finansebasTan. Sesabamisad, janmrTe-

lobis ufleba SesaZloa Seicavdes zo-

gad, SeuzRudav janmrTelobis ufle-

bas: uflebas samedicino momsaxure-

baze; uflebas samedicino momsaxure-

bis sabaziso paketze; uflebas samedi-

cino dazRvevaze da sxv.14 janmrTelobis 

dacvis uflebis `gazomva~ da realuri 

suraTis Seqmna am uflebis Sesaxeb Se iZ-

leba jandacvis uflebrivi indikato-

rebis saSualebiT.

saWiroa gaimijnos janmrTelobis 

dacvis ufleba, romelic warmoSobs 

valdebulebebs saerTaSoriso doneze, 

romelic garkveulwilad savaldebuloa 

qveynebisaTvis da janmrTelobis dacvis 

ufleba erovnul doneze. es aris ori 

paraleluri  ufleba – farTo da viwro. 

farTo, romelic warmoiqmneba paqtebisa 

da jandacvis msoflio organizaciis 

ganmartebebidan da viwro, romelic 

kanonmdeblobis uSualo moqmedebiT aR-

wevs am uflebis Sesrulebas.15 

gaeros generaluri asamblea, gaeros 

ekonomikuri, socialuri da kulturuli 

uflebebis sabWo, adamianis uflebaTa 

komisia, gaeros ekonomikuri, social-

uri da kulturuli uflebebis komite-

ti, jandacvis msoflio organizacia – 

yvela es organizacia Tanxmdeba ramden-

ime mniSvnelovan mosazrebaze: pirveli, 

adamianis ufleba janmrTelobaze aris 

samarTlebrivi ufleba da ara ubralod 

moraluri valdebuleba; meore, raRac 

unda gakeTdes uflebis uzrunvelsay-

ofad da misi ganxorcielebis gasazomad 

saWiroa realuri Zalisxmeva da progra-

muli aqtivobebi; mesame, cdebis yvela 

sfero, romlebic gavlenas axdens jan-
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mrTelobaze, mocemulia janmrTelobis 

uflebis Sesaxeb koncefciaSi; meoTxe, 

valdebuleba aris universaluri, siR-

aribe ar aris sababi arafris keTebisTvis; 

mexuTe, ufleba saWiroebs profilaq-

tikur qmedebebs, iseve rogorc gama-

jansaRebels.16 saerTaSoriso deklara-

ciebi janmrTelobisa da janmrTelobis 

dacvis uflebaze an Seicavs mxolod 

rCevebs ganxorcielebaze an saerTod 

ara aqvs sqema Sida implementaciisaTvis. 

es dokumentebi sTavazoben moralur mi-

marTulebebs politikis Semqmnel iseT 

saerTaSoriso organizaciebs, rogori-

caa, magaliTad, msoflio jandacvis 

organizacia. isini ar uzrunvelyofen 

individTa jandacvis xelmisawvdomobas. 

uazrobaa, moiTxovo jandacvis xelmi-

sawvdomoba adamianis uflebaTa saer-

TaSoriso deklaraciaze dayrdnobiT, 

anu es niSnavs, rom `me maqvs jandacvis 

ufleba, magram kanoni ar maZlevs saSu-

alebas ganxorcielebisTvis~.17

erT-erTi udidesi sirTule jan-

mrTelobis uflebis ganxorcielebi-

saTvis aris am uflebis sazRvrebisa da 

Semadgenlobis gansazRvra. lari gos-

tini aRniSnavs: `janmrTelobis ufleba 

aris farTod gansazRvruli da ganicdis 

Semadgenlobis naklebobas, amitom aqvs 

naklebad gamoxatuli efeqti~. msoflio 

jandacvis organizaciis gansazRvreba 

aris imdenad farTo, rom Zalian rTulia 

ganxorcielebisa da gadawyvetilebebis 

misaRebad.18 

Zalian xSirad konstituciuri sa-

marTlianoba ganmtkicebulia ufro 

politikuri da socialuri realobiT, 

vidre formaluri samarTlebrivi kri-

teriumebiT. es xdis uflebebs sacx-

ovrebelze, dasaqmebaze, ganaTlebasa 

da jandacvaze aseve fundamenturs, 

iseT tradiciul uflebebTan erTad, 

rogorebicaa: gamoxatvis, Sekrebisa da 

sindisis Tavisufleba. magram erTia am 

uflebaTa kodificireba, xolo praqti-

kulad maTi realizacia – meore.19  sa-

marTlebrivi valdebulebebi gadamwyve-

tia janmrTelobis umaRlesi SesaZlo 

standartis misaRwevad. magaliTad, jan-

dacvis sistemas unda hqondes: erovnuli 

jandacvis gegma, socialuri programebi 

socialurad daucvelTaTvis, janmrTe-

lobasTan dakavSirebuli servisebis min-

imaluri paketi, efeqturi referaluri 

programa, gadawyvetilebis miRebis pro-

cesSi beneficiarebis monawileoba, kul-

turuli gansxvavebebis pativiscema da 

a.S.20 

zog SemTxvevaSi saubaria janmrTe-

lobis dacvis uflebis bundovanebaze, 

rac sirTules qmnis uflebis realizaci-

is TvalsazrisiT. zogi mecnieris mosaz-

rebiT, janmrTelobisa da janmrTelobis 

dacvis ufleba aris sakmaod bundovani 

imisaTvis, raTa maTi monitoringisa da 

ganxorcielebis safuZveli arsebobdes. 

sxvani saubroben rogorc ganmartebis, 

aseve am uflebis farglebis konceptu-

alur sicxadeze.21

sainteresoa janmrTelobis dacvis 

uflebis Teoriuli safuZveli. filo-

sofiuri da konceptualuri midgoma 

am uflebisaTvis meryeobs samedicino 

eTikis, saerTaSoriso urTierTobebis, 

adamianis uflebaTa saerTaSoriso sa-

marTlis, jandacvis politikis, jan-

dacvis samarTlisa da sazogadoebrivi 

jandacvis samarTlis disciplinebis 

gadakveTaze.22 rageris naSromSi ganxi-

lulia aristoteles Teoria, romelic 

ramdenime komponentisgan Sedgeba. am 

Teoriis Tanaxmad, saWiroa, xelisufle-

bam gasces sakmarisi sikeTe, servisi da 

pirobebi, raTa miaRwios adamianis fun-

qcionirebas, amavdroulad pativi unda 

sces adamianis Rirsebas  cxovrebis gzis 

sakuTari mosazrebiT gansazRvris meS-

veobiT.23 pirveli komponenti aqcents 

akeTebs saxelmwifos rolze adamiane-

bis Rirseuli arsebobisTvis sabaziso 

pirobebis SeqmnaSi. sityva `sakmarisi~ 

aris aRmniSvneli im minimaluri sikeTi-

sa, rasac individi unda iRebdes saxelm-

wifosgan; am Teoriis meore mniSvnelo-

vani komponenti isaa, rom keTildReoba, 

samedicino momsaxureba da Semosavali 

ar aris politikuri aqtivobis Sesabamisi 

Sedegi;24 xolo mesame komponenti ar-

istoteles Sexedulebisa exeba poli-
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tikuri gadawyvetilebebis Sefasebas. 

kerZod, politikuri gadawyvetilebebi 

saSualebas unda aZlevdnen adamianebs, 

ukeT iarsebon,25 rac TavisTavad gu-

lisxmobs politikuri gadawyvetile-

bebis gonivrulobasa da realobasTan 

Sesabamisobas.

amavdroulad, saxelmwifo unda pa-

suxobdes socialuri saxelmwifos mo-

Txovnebs, raTa warmatebiT moaxdinos 

janmrTelobis dacvis uflebis real-

izacia. `Tu realur cxovrebaSi ar ar-

sebobs imis socialuri pirobebi, rom 

ZiriTadi uflebebi ganxorcieldes, 

maSin am uflebebis arsebobasac azri 

ekargeba... Sesabamisad, saxelmwifo am 

pirobebis uzrunvelyofis valdebule-

bas iRebs Tavze. Tavisuflebis ganxor-

cielebisaTvis saxelmwifo pasuxismge-

belia, Seqmnas minimaluri socialuri 

pirobebi (socialuri saxelmwifo)~.26 

garda amisa, socialuri solidaroba 

aris socialuri saxelmwifos erT-erTi 

maxasiaTebeli. pol sigarti Tvlis, rom 

testi uflebebis realizebisaTvis aris 

ara is, rom mdidars xeli miuwvdeba sasa-

marTloze  da aris kargad daculi, an 

is, rom cxovrebis standarti umravle-

sobisTvis gaumjobesebulia, aramed is, 

rom susts exmareba Zlieri. `saukeTeso 

ganmsazRvreli imisa, SeiZleba Tu ara, 

sazogadoebas WeSmaritad civilizebu-

li vuwodoT, aris is, Tu rogor epyroba 

is mis yvelaze dabal safexurze myof 

nawils~.27

socialuri saxelmwifos erT-erTi 

umTavresi damaxasiaTebeli niSani so-

cialuri uflebebis aRiareba da ganxor-

cielebaa. liberaluri tradicia, konk-

retulad libertanuli mimdinareoba, 

uaryofiTad aris ganwyobili janmrTe-

lobisa da janmrTelobis dacvis ufleb-

is aRiarebis mimarT. janmrTeloba, up-

irvelesad, aris pozitiuri valdebule-

ba da ara damcavi Robe. amitom bevri lib-

ertanizmis mimdevari Teoretikosi gan-

martavs debulebas janmrTelobisa da 

janmrTelobis dacvis Sesaxeb, romelic 

finansdeba saxelmwifos mier, rogorc 

kerZo sakuTrebaSi ukanono SeWras da 

kerZo mesakuTris Tavisuflebis Se-

laxvas sakuTari qonebis gankargvisas.28 

Tumca Tanamedrove liberalizmis gamo 

ganviTarebuli ekonomikuri da social-

uri uflebebi ver CaiTvleba ararel-

evanturad da umniSvnelod.29

dasavleT evropis, iaponiisa da 

Crdi loeT amerikis liberaluri, demo-

kratiuli da socialuri saxelmwifoebi 

mimzidveli modelebia danarCeni msof-

liosaTvis demokratiul moTxovnebs, 

bazris efeqturobasa da saerTaSori-

sod aRiarebul adamianis uflebebs 

Soris arsebuli balansis gamo. magram 

demokratia da ganviTareba, sayovel-

Taod aRiarebuli adamianis uflebebis 

mTeli speqtris gareSe, kargavs mimz-

idvelobas. demokratia, bunebrivia, 

yovelTvis sjobs avtoritarul mmarT-

velobas, Tumca liberaluri demokra-

tia ukeTesia arCeviT demokratiaze; 

Tavisufali bazari umjobesia, vidre 

marTuli ekonomika, Tumca socialuri 

saxelmwifo sjobs Tavisufal bazars. 

realurad liberalur-demokratiuli 

socialuri saxelmwifoebi ver axerx-

eben Tavisi moqalaqeebis uflebebis re-

alizaciasac ki, Tumca es qveynebi mudmi-

vad arian mowodebulebi saerTaSorisod 

aRiarebuli adamianis uflebebis dacvi-

saTvis.30

janmrTelobis ufleba individu-

aluri da socialuri uflebebis diqot-

omiaSi srulad ver jdeba. pirveli 

Taobis individualuri uflebebi da 

meore Taobis socialuri uflebebi 

erTmaneTisagan didad ar gansxvavdeba 

da erTmaneTs ar ewinaaRmdegeba. pro-

fesori mark TaSneTi aRniSnavs, rom 

yvela uflebas ganapirobebs is social-

uri konteqsti, romelSic es uflebebi 

arsebobs. am daxasiaTebidan gamomdin-

are, rogorc individualuri, aseve so-

cialuri uflebebi SesaZloa moicavdes 

pozitiur qmedebebs saxelmwifos (mTav-

robis) mxridan, rogoricaa xmis micemis 

ufleba an dasaqmebis seqtorSi diskrim-

inaciisagan dacvis ufleba. garda amisa, 

ar arsebobs empiriuli mtkicebuleba, 

rom socialuri uflebebi xels uSlian 
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an ewinaaRmdegebian individualur uf-

lebs. is garemoeba, rom individualuri 

da socialuri uflebebi mniSvnelovnad 

ar gansxvavdebian erTmaneTisagan da 

ar ewinaaRmdegebian erTmaneTs, eWvis 

qveS ayenebs konstituciur samarTalSi 

didi xnis win damkvidrebul mosazre-

bas, romlis Tanaxmadac SeuZlebelia 

uflebebis liberaluri reJimisa da so-

cialuri keTildReobis Tanaarseboba 

erT saxelmwifoSi. erT-erTi mkvlevari 

saWirod imasac ki miiCnevs, rom aSS-is 

konstituciaSi socialuri keTildReo-

bis uflebebis ararseboba am mosazrebis 

WrilSi iqnes ganxiluli.31

janmrTelobis dacvis uflebis ga-

moyenebasTan dakavSirebiT arsebobs 

sxva dasxva midgoma. henkinis mixedviT, 

midgoma `uflebrivi~ TvalsazrisiT, 

iw  yeba adamianidan da koncentrire-

bas axdens mis keTildReobaze. adamia-

nis keTildReoba moraluri katego-

riaa da sazogadoebis legitimuri mi-

zani unda iyos. is moicavs pirovnebis 

Tavisuflebis koncefcias. janmrTelo-

bis sakiTxebis ganxilvisas aseve gamouy-

enebiaT sxva midgomebic, rogorebicaa: 

gamoyenebiTi (utilitaruli), pater-

nalisturi an sabazro ekonomikis princ-

ipebze damyarebuli midgomebi. gamoy-

enebiTi midgoma jandacvas ganixilavs 

rogorc ufro meti sikeTis miwodebas 

xalxis meti nawilisTvis; paternalis-

turi anu profesionaluri midgoma ixi-

lavs pirovnebas rogorc beneficiars, 

romelic iRebs rCevas da daxmarebas 

samedicino momsaxurebis gamwevisagan, 

romelic iTvleba yvelaze metad kom-

petenturad, miiRos gadawyvetilebebi 

pirovnebis janmrTelobasTan dakavSire-

biT. sabazro midgoma ki ganixilavs jan-

dacvas rogorc saqonels, romelic unda 

gaiyidos da ara rogorc sazogadoe-

briv sikeTes, romelic unda ganawildes 

Tanabrad.32 saqarTveloSi bolo dros 

ganxorcielebuli jandacvis reformis 

mixedviT, jandacvis sakiTxebisadmi sa-

bazro midgoma dominirebs `uflebrivi~ 

TvalsazrisiT midgomaze. 

socialuri saxelmwifos principi 

asaxulia saqarTvelos konstituciis 

preambulaSi, rogorc saxelmwifos miz-

ani. saqarTvelos konstituciiT ganmt-

kicebul socialur uflebaTa nusxaSi 

mniSvnelovani adgili uWiravs janmrTe-

lobis dacvis uflebas, romelic konsti-

tuciis 37-e muxlSia Camoyalibebuli.33 

konstituciis 37-e muxli erT-erTi 

farTo Sinaarsis mqone muxlia. igi xuTi 

punqtisagan Sedgeba. saqarTvelos kon-

stituciis 37-e muxlis pirvel punqtSi 

deklarirebulia ufleba janmrTelobis 

dazRvevaze, anu janmrTelobis dazRve-

va konstituciiT aris garantirebuli, 

rogorc jandacvis xelmisawvdomobis 

saSualeba. amavdroulad, janmrTelo-

bis dazRveva avadmyofobiT gamowveuli 

katastrofuli xarjebis marTvis meqan-

izmia. 

janmrTelobis dacvis uflebas so-

cialuri uflebis mniSvneloba aqvs. 

janmrTelobis dacvis uflebis re-

aluri uzrunvelyofa saxelmwifos aq-

tiurobaze, kerZod, mis mier janmrTe-

lobis dacvis sferoSi saxelmwifo sa-

medicino programebiT gaTvaliswinebul 

valdebulebaTa Sesrulebazea damok-

idebuli.34 jandacvis saxelmwifo pro-

gramebi, romlebic 37-e muxlis pir-

veli punqtis meore winadadebiTaa gan-

sazRvruli, iTvaliswinebs saqarTvelos 

mTeli mosaxleobisTvis – yvela mo-

qalaqisaTvis – Tanabari, magram konkre-

tuli samedicino momsaxurebis paketis 

(Tana-) dafinansebas. aseve, saqarTvelos 

kanonmdeblobiT, janmrTelobis dacvis 

saxelmwifo dafinansebis ZiriTadi for-

maa programuli da miznobriv-progra-

muli dafinanseba. amasTan, samedicino 

momsaxurebis Tanabrad xelmisawvdo-

moba xorcieldeba saxelmwifo samedi-

cino programebis saSualebiT.35 `jan-

mrTelobis dacvis Sesaxeb~ saqarTvelos 

kanonis me-5 muxlis mixedviT, saqarTve-

los moqalaqeebs ufleba aqvT, isarge-

blon dadgenili wesiT damtkicebuli 

janmrTelobis dacvis saxelmwifo pro-

gramebiT gaTvaliswinebuli samedicino 

daxmarebiT, rasac ganaxorcielebs saTa-

nado samedicino saqmianobis samarTal-

subieqti, ganurCevlad sakuTrebisa da 

organizaciul-samarTlebrivi formisa. 
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konstituciiT ganmtkicebuli sa-

medicino daxmarebis sayovelTao ufleb-

is mqone subieqtTa wres gansazRvravs 

`pacientis uflebebis Sesaxeb~ saqarTve-

los kanoni, romlis Sesabamisad, 

saqarTvelos TiToeul moqalaqes aqvs 

samedicino momsaxurebis ufleba.36 amave 

kanoniT dauSvebelia pacientis dis-

kriminacia rasis, kanis feris, enis, sqe-

sis, genetikuri memkvidreobis, rwmenisa 

da aRmsareblobis, politikuri da sxva 

Sexedulebebis, erovnuli, eTnikuri da 

socialuri kuTvnilebis, warmoSobis, 

qonebrivi da wodebrivi mdgomareobis, 

sacxovrebeli adgilis, daavadebis, se-

qsualuri orientaciis an piraduli gan-

wyobis gamo.37

saqarTvelos moqalaqes, romelic 

sxva saxelmwifoSi imyofeba, agreTve 

ucxo qveynis moqalaqesa da moqalaqeo-

bis armqone pirs, romlebic saqarTvelo-

Si arian, janmrTelobis dacvis ufle-

ba garantirebuli aqvT saqarTvelos 

saerTaSoriso xelSekrulebebisa da 

SeTanxmebebis Sesabamisad, xolo maTi 

ararsebobisas moqmedebs im qveynis 

kanonmdebloba, sadac piri imyofeba.38

saqarTvelos konstituciis 37-e mux-

lis meore punqtis Tanaxmad, janmrTe-

lobis damcavi yvela dawesebulebis, 

samkurnalo saSualebaTa warmoebisa da 

am saSualebebiT vaWrobis kontrols ax-

orcielebs saxelmwifo. janmrTelobis 

dacvis sferos saxelmwifo kontrolis 

meqanizmebi deklarirebulia `janmrTe-

lobis dacvis Sesaxeb~ saqarTvelos 

kanonis me-16 muxlSi. es meqanizmebia: 

samedicino personalis sertificireba 

da samedicino dawesebulebis licen-

zireba, samedicino daxmarebis xarisxis 

kontroli, saqarTvelos Sromis, jan-

mrTelobisa da socialuri dacvis min-

istris mier mier klinikuri praqtikis 

erovnuli rekomendaciebis (gaidlaineb-

is) da klinikuri mdgomareobis marTvis 

saxelmwifo standartebis (protokoleb-

is) damtkiceba, saxelmwifo sanitariuli 

zedamxedveloba da higienuri normire-

ba, samkurnalo saSualebebis xarisxis 

kontroli, farmaciisa da farmwarmoe-

bis mowesrigeba, qveynis teritoriaze 

epidemiologiuri kontrolis ganxor-

cieleba da sxv.

saqarTvelos konstituciis 37-e mu-

xlis mesame punqti ganamtkicebs TiTo-

euli adamianis uflebas, icxovros jan-

mrTelobisaTvis usafrTxo garemoSi. 

amavdroulad, kanonmdebeli yvelas ak-

isrebs valdebulebas, gaufrTxildes 

bunebriv da kulturul garemos.39 
saqarTvelos konstituciiT ganmt-

kicebuli yvelas ufleba – cxovrobdes 

janmrTelobisaTvis usafrTxo garemo-

Si da sargeblobdes bunebrivi da kul-

turuli garemoTi, organuladaa dakav-

Sirebuli amave muxlis mexuTe punqt-

Tan, romelic aniWebs adamians uflebas, 

miiRos sruli, obieqturi da drouli 

informacia Tavisi samuSao da sacxovre-

beli garemos Sesaxeb.40 amitom, sazoga-

doebriobis informirebis mizniT, samin-

istro 3 weliwadSi erTxel warudgens 

saqarTvelos prezidents erovnul mox-

senebas garemos mdgomareobis Sesaxeb. 

savaldebuloa erovnuli moxsenebis 

gamoqveynebis gziT misi sazogadoebri-

obisaTvis xelmisawvdomobis principis 

dacva da erovnuli moxsenebis gamoqvey-

nebasa da gavrcelebasTan dakavSirebu-

li xarjebi finansdeba saxelmwifo biu-

jetidan.41

struqturuli TvalsazrisiT, 37-e 

muxli programuli tipisaa, rac Ta-

visTavad gulisxmobs janmrTelo-

bis dacvis uflebis sust dacvas. misi 

struqtura ar Seicavs uflebebsa da 

valdebulebebs, romlebic akisrebs 

saxelmwifos upirobo valdebulebas 

mosaxleobis janmrTelobaze zrunvis 

TvalsazrisiT. magram, Tuki saxelmwi-

fo uzrunvelyofs janmrTelobis dac-

vas, Tundac ukiduresi minimumis don-

eze, naklebad savaraudoa, sasamarTlom 

aRiaros, rom saxelmwifom Tavisi val-

debulebebi, janmrTelobis uflebis 

TvalsazrisiT, ver Seasrula. amavdrou-

lad, `socialuri saxelmwifos principi 

mocemulia saqarTvelos konstituciis 

preambulaSi, rogorc saxelmwifos mi-

zani, magram es arcerT SemTxvevaSi ar 
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iZleva imis mtkicebis uflebas, rom es 

principi aris mxolod deklaraciuli, 

programuli debuleba, romelic konkre-

tul drosa da viTarebaSi saxelmwifos 

arafriT avaldebulebs. konstitucia, 

romlis ZiriTadi daniSnuleba sazoga-

doebasa da xelisuflebas Soris urTi-

erTobis safuZvlebis gansazRvraa, ar 

SeiZleba Seicavdes ararealur miznebs. 

am TvalsazrisiT, garkveuli valde-

bulebebis ararseboba Tavad mizans 

daayenebs kiTxvis niSnis qveS~.42  

zogadad, janmrTelobis dacvis uf-

lebis Sesaxeb muxlis arseboba kons-

tituciaSi ver uzrunvelyofs mosax-

leobis sayovelTao mocvas jandacvis 

momsaxurebis TvalsazrisiT da aRniS-

nul servisebze xelmisawvdomobas yve-

lasaTvis. amisaTvis metad mniSvnelova-

nia qveynis ekonomikuri ganviTarebis 

done da politikuri neba. Tumca, nebi-

smier SemTxvevaSi, qveynis konstitucia-

Si arsebuli muxli aZlierebs moqalaqe-

Ta uflebebis dacvis gagebas sxvadasxva 

erovnul konteqstSi da is SeiZleba iyos 

jandacvis erovnul sistemaTa harmo-

nizaciis instrumenti moqalaqeTa sas-

argeblod.

socialuri da politikuri arasta-

biluroba dramatul gavlenas axdens 

fundamentur uflebebze da maTi dacvis 

meqanizmebze qveynebSi, romlebic poli-

tikur transformacias ganicdian. mma-

rTvelobis erTi formidan meoreSi 

gardamavali qveynebi erTdroulad 

un da umklavdebodnen Sida socialur 

Zalebs, ekonomikur moTxovnebs da po-

litikuri mmarTvelobis cvalebado-

bas. samoqalaqo da politikuri ufle-

bebi SeiZleba iyos funqcia Tanamedrove 

saxelmwifosi, magram socialuri da 

ekonomikuri uflebebi aris is, riskenac 

unda iswrafodes saxelmwifo.43

2. istoriuli aspeqtebi

`yvela ZiriTadi uflebis sazri-

si adamianis Rirsebis dacvaa, radgan 

igi TiToeuli pirovnebis identur-

obasa da avtonomiurobas uzrunve-

lyofs. ganviTarebuli qveynebis kon-

stituciebSi ganmtkicebuli adamianis 

uflebebi, ZiriTadad, im sferoebis 

dacviT Semoifargleba, romlebic is-

toriulad xelyofis met safrTxes 

eqvemdebareboda~.44 1215 wlis `magna qar-

ta~ da misi Semdgomi aqtebi (ganmanaTle-

blobis epoqis) absoluturi xelisu-

flebis Zalmomreobisagan TiToeuli 

adamianis dacvis saSualeba iyo.45

janmrTelobis dacvis uflebis sa-

marTlebriv aqtebSi aRiareba, Ziri-

Tadad, meore msoflio omis Semdgom 

periods ukavSirdeba. SedarebiT adre 

ganviTarda kidev erTi procesi, romel-

ic gamoixata saxelmwifoTa konsti-

tuciebSi ZiriTadi socialuri ufle-

bebis aRiarebiT. zogierTma saxelm-

wifom ZiriTadi socialuri uflebebi 

konstituciaSi sakmaod adreul etapze 

Seitana,46 Tumca, Cvens welT aRricxvamde 

2000 wliT adrec ki miuRiaT zomebi higie-

nuri garemos gaumjobesebis mizniT, rac 

xorcieldeboda wyalmomaragebisa da 

kanalizaciis sistemebis mSeneblobiT, 

gansakuTrebiT qalaqebSi.47

sazogadoebrivi janmrTelobisaT-

vis mniSvnelovani moZraoba inglisSi 

daiwyo, romelsac didi stimuli misca 

edvin Cedvikma. man, ufro utilitaruli, 

vidre Tanasworuflebianobis mosazre-

biT, miaRwia `sazogadoebrivi janmrTe-

lobis aqtis~ miRebas, romelic iTval-

iswinebda jandacvis sabWoebis sistemis 

Camoyalibebas.48

aseve mniSvnelovani iyo me-19 sau-

kunis meore naxevarSi saerTaSoriso 

sanitariuli konferenciebis seria-

Ta organizeba evropaSi. vaWrobisa da 

transportirebis ganviTarebam moiTx-

ova gadamdebi daavadebebis prevenciis 

koordinireba saerTaSoriso doneze.49 

pirveli saerTaSoriso konferencia 

sanitariaze Catarda 1851 wels parizSi, 

qolerasTan dakavSirebiT. am konferen-

ciaze miiRes regulaciebis seria, ro-

melic saerTaSoriso sanitariul norme-

bad aris moxseniebuli.50

janmrTelobis ufleba saerTaSori-

so doneze meore msoflio omis Semdgom 
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gansazRvra gaerTianebuli erebis orga-

nizaciam. amerikis prezident franklin 

ruzveltis mier 1941 wels warmoTqmul-

ma `oTxi Tavisuflebis sityvam~, samo-

qalaqo da politikur uflebebTan er-

Tad, socialuri uflebis aRiarebas 

didi stimuli misca. misma mowodebam 

`siRaribidan Tavisuflebisaken~ safuZ-

veli Seuqmna ekonomikuri, socialuri 

da kulturuli uflebebis aRiarebas 

adamianis uflebaTa saerTaSoriso do-

kumentebSi.51

janmrTelobis ekonomikuri, soci-

aluri da kulturuli uflebebis Se-

mad genel nawilad formulirebis ini-

ciativiT gamovidnen 1945 wels san-

franciskoSi gamarTul gaerTianebuli 

ere bis konferenciaze, romelic saer-

TaSoriso organizaciebs mieZRvna. spe-

cialuri memorandumis safuZvelze, ro-

melic aRiarebda, rom `medicina mSvido-

bis erT-erTi RerZia~, gaeros wesdebis 

55-e muxls daemata Canaweri janmrTelo-

bis Sesaxeb. jandacvis msoflio orga-

nizaciam pirvelma Camoayaliba konkre-

tulad `janmrTelobis ufleba~ Tavisi 

1946 wlis wesdebis preambulaSi.

3. terminologiuri problemebi

erovnul kanonmdeblobaSi gamoyen-

ebulia termini `janmrTelobis dacvis 

ufleba~, magram terminologiuri 

TvalsazrisiT janmrTelobis dacvis 

ufleba bevr kiTxvas badebs, radgan sxva 

qveynebis kanonmdeblobebsa da saerTa-

Soriso samarTalSi xSirad gamoiyeneba 

sxva terminebic, rogorebicaa: `janm-

rTelobis ufleba~ da `jandacvis mom-

saxurebis ufleba~. 

realurad aris Tu ara sxvaoba ter-

minebs – ̀ janmrTelobis ufleba~ da ̀ jan-

mrTelobis dacvis momsaxurebis ufle-

ba~ an `janmrTelobis dacvis ufleba~ 

– Soris? Tu aris, ra igulisxmeba ter-

minSi `janmrTelobis ufleba~, rode-

sac es adamianis uflebebs exeba, anu es 

aris legaluri Tu moraluri ufleba? 

niSnavs Tu ara es, rom yvela pirovnebas 

aqvs SeuzRudavi jandacvis momsaxure-

ba. miuxedavad sakiTxis sirTulisa, is 

moicavs orives, rogorc moralur, aseve 

samarTlebriv moTxovnebs, erovnul kon-

stituciebze, kanonebsa da saerTaSori-

so xelSekrulebebze dafuZnebuls.52

literaturaSi gamoiyeneba samive 

termini: ̀ janmrTelobis ufleba~, ̀ janm-

rTelobis dacvis ufleba~ da `janmrTe-

lobis dacvis momsaxurebis ufleba~. 

TiToeulis SerCeva ar aris mxolod ter-

minologiis sakiTxi, TiToeul maTgans 

aqvs specifikuri mniSvneloba. termini 

`janmrTelobis dacvis momsaxurebis 

ufleba~ metwilad gamoiyeneba erovnul 

literaturaSi adamianis uflebebis 

Sesaxeb. is gulisxmobs uflebas samedi-

cino servisebze da ar moiazrebs jan-

mrTelobis dacvasa da socialur da 

ekonomikur garemosTan dakavSirebul 

sakiTxebs. `janmrTelobis dacvis ufle-

ba~ ixmareba erovnul konstituciebsa 

da kanonmdeblobebSi, aseve gamoiyenes 

redaqtorebma PAHO-s kvlevaSi.53

saerTaSoriso literaturaSi adami-

anis uflebebis Sesaxeb termini `janm-

rTelobis ufleba~ ufro gamoiyene ba, 

vidre sxva. mas xSirad akritikeben ro-

gorc arazustsa da absurduls, ra dgan 

kargi janmrTeloba ar SeiZleba uzrun-

velyofili iqnes kanonmdeblobiT. amis 

dadasturebaa `ekonomikuri, social-

uri da kulturuli uflebebis Sesaxeb~ 

saerTaSoriso paqtis me-12 muxli, sadac 

saubaria `fizikuri da sulieri janmr-

Telobis SesaZlo umaRles standart-

ze~. swored sityva `SesaZlo~ miuTiTebs, 

rom saxelmwifoebs ar moeTxovebaT, yve-

la moqalaqe iyos janmrTeli, anu aseTi 

moTxovna absurdulia. igive fiqsird-

eba msoflio jandacvis organizaciis 

konstituciaSi. ivaraudeba, rom ter-

mini `janmrTelobis ufleba~ ubralod 

Semoklebulia da ar unda ganimartos 

rogorc janmrTelobis garanti yvela 

pirovnebisTvis.54

zogierTi mecnieri iyenebs termins 

– `janmrTelobis dacvis momsaxurebis 

ufleba~,55 magram sxvani Tvlian, rom es 

termini metad SezRudulia da upirate-

sobas aniWeben termins – `janmrTelobis 

dacvis ufleba~.56 maTi azriT, es uka-
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naskneli aris ufro mravlismomcveli, 

romelic moiazrebs ara marto mini-

malur samedicino momsaxurebas, aramed 

uflebas jansaR garemozec.57

kamaTi terminologiis Sesaxeb gan-

pi robebulia uflebis statusidan ga -

mo   mdinare. `janmrTelobis ufleba~ Se -

iZleba interpretirebul iq nes ro gorc 

negatiuri ufleba da, Se sa ba mi sad, ga-

napirobebdes saxelmwifos valde bu-

le  bas, daicvas mosaxleoba epidemiuri 

daavadebebisgan, gaataros saimuniza-

cio an sxva damcvelobiTi zomebi. sapi-

rispiro mosazrebis mixedviT, `janm-

rTelobis ufleba~ ganixileba, sxva so-

cialuri uflebebis msgavsad, rogorc 

pozitiuri ufleba da moiTxovs pozi-

tiur qmedebas saxelmwifoebisgan, ker-

Zod, samedicino momsaxurebis miwode bas 

mosaxleobisaTvis, gansakuTrebiT maT-

Tvis, visTvisac es ar aris finansu rad 

xelmisawvdomi.58 toebesis mixedviT ki, 

igi SeiZleba gavigoT rogorc ufleba 

– iyo janmrTeli, an gamoxatavdes moTx-

ovnas yvelaferze, rac sruli janmrTe-

lobis SesanarCuneblad an misaRwevadaa 

saWiro. `janmrTelobis ufleba~ ar niS-

navs `uflebas – iyo janmrTeli~. igi 

mo k le miniSnebaa xelSekrulebis ufro 

sru lyofil teqstebze da SesaZloa 

sxva dasxva doneze damatebiT iqnes ga-

nmartebuli Sesabamisi samarTlebrivi 

naSromebiT.59

gaerTianebuli erebis organizaci-

is farglebSi, ZiriTadad, gamoiyeneba 

ufro farTo mniSvnelobis termini – 

`janmrTelobis ufleba~. es termini 

yvelaze ukeT Seesabameba saerTaSori-

so xelSekrulebaTa debulebebs, rom-

lebic aRiareben uflebas ara mxolod 

jandacvis momsaxurebaze, aramed jan-

mrTelobis mTel rig fuZemdeblur pi-

robebzec, rogorebicaa: usafrTxo sas-

meli wyali, saTanado sanitariuli pi-

robebi, garemos dacviT ganpirobebuli 

janmrTeloba, da usafrTxo sawarmoo 

pirobebis SeqmniT ganpirobebuli janm-

rTeloba.60 

aseve, literaturaSi moixsenieba 

te rmini `sazogadoebrivi jandacva~, 

ro melic, ZiriTadad, gamoxatavs sa-

xe l mwifos valdebulebas, Seasrulos 

mosaxleobis koleqtiuri uflebebi, 

raTa isini iyvnen janmrTelni. rodesac 

medicina fokusirebulia individualur 

mkurnalobaze klinikuri TvalsazrisiT, 

sazogadoebrivi jandacva aris social-

uri medicinis forma, romelic icavs 

mTeli sociumis janmrTelobas, miznad 

isaxavs multidisciplinur Carevas daa-

vadebis gamomwvev koleqtiur mizezebT-

an dakavSirebiT. janmrTelobis vrceli 

koncefciis mixedviT, sazogadoebrivi 

jandacva moicavs ara mxolod indi-

vidis janmrTelobis umaRles SesaZlo 

standarts, aramed janmrTelobasTan 

dakavSirebuli sargeblis farTo dis-

tribucias mTel sazogadoebaSi. sazoga-

doebrivi jandacva moicavs midgomas – 

`sargebeli met adamians...61

4. janmrTelobis dacvis uflebis 
definiciebi

janmrTelobis dacvis uflebis ga-

nmarteba ar aris advili, radgan is ar 

hgavs sxva sikeTeebs. adamianebma ar 

ician, ra moculobis jandacva sWird-

ebaT, raTa uzrunvelyon kargi janmrTe-

loba. stefen jamari aRniSnavs: ̀ rogorc 

sityvis Tavisufleba ar aris sityva, 

aseve janmrTelobis ufleba ar aris 

janmrTeloba~.62

Tavad `janmrTeloba~ ki SeiZleba 

mravalnairad ganimartos: (1) organizmis 

mdgomareoba, rodesac is funqcionirebs 

optimalurad, avadmyofobisa da raime 

anomaliis gareSe; (2) dinamikuri balansis 

mdgomareoba, romlis drosac individis 

an garkveuli jgufis SesaZleblobebi, 

gaumklavdes cxovrebis yovelgvar 

mdgomareobas, aris optimalur safex-

urze, an (3) mdgomareoba, romelsac axa-

siaTebs: anatomiuri da fsiqologiuri 

mTlianoba, SesaZlebloba, Seasrulos 

samuSao, hqondes adgili sazogadoebaSi, 

SeZlos fizikur, biologiur, fsiqolo-

giur da socialur stresTan gamklave-

ba, hqondes SegrZneba kargad yofnisa, 

avadmyofobisa da naadrevi sikvdilisa-
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gan Tavisufleba.63 lori, moqi da veari 

avrcoben koncefcias janmrTelobis 

Sesaxeb Semdegi ganzomilebebis miniWe-

biT: fizikuri, mentaluri/emociuri, 

yoveldRiuri moqmedeba/socialuri aq-

tivoba, da zogadi aRqma kargad yofnis 

da sicocxlisunarianobis; maningi gamoy-

ofs 4 aspeqts: fizikuri, mentaluri, so-

cialuri da fsiqologiuri; engleharti 

iyenebs ufro normatiul midgomas, ga-

nixilavs cud janmrTelobas da daavade-

bas, rogorc gadacdomas socialuri da 

aseve biologiuri normidan. kvlevis 

mixedviT, romelSic monawileobda 801 

ohaioeli da 1025 virjinieli xandazmu-

li, vaiTloom da laiangma gansazRvres 

janmrTelobis 3 ganzomileba: fiziku-

ri (qronikuli daavadebebi, funqciuri 

SezRudvebi, janmrTelobis mdgomareo-

bis TviTSefaseba), mentaluri (depresia, 

SfoTvebi, pozitiuri – kargad yofna, 

janmrTelobis TviTSefaseba) da so-

cialuri (socialuri kontaqtebi, emo-

ciuri da insturmentuli mxardaWera).64

xolo jandacvis, da ara janmrTelo-

bis, garantirebiT saxelmwifo valdeb-

ulebas iRebs, miawodos servisi da ara 

uzrunvelyos janmrTeloba. viwro gage-

biT, janmrTeloba aris daavadebis ar-

qona, farTod ki es aris jandacvis msof-

lio organizaciis ganmarteba...65

adamianis ufleba janmrTelobis 

Sesaxeb, pirvel rigSi, SeiZleba, gagebul 

iqnes msoflio jandacvis organizaciis 

konstituciis preambulaSi mocemuli 

gansazRvrebis mixedviT, romelic mud-

mivad meordeba Semdgom dokumentebSi. 

janmrTeloba aris `sruli fizikuri, 

fsiqikuri da socialurad kargad yof-

na, da ara mxolod daavadebisa  da fizi-

kuri naklis ararseboba~. am gansazRvre-

bas aqvs mniSvnelovani konceptualuri 

da praqtikuli gamoxatuleba da war-

moaCens ganuyoflobasa da urTierTda-

mokidebulebas uflebebisas, romlebic 

emijnebian janmrTelobis uflebas. av-

tonomiis, informaciis, ganaTlebisa 

da monawileobis uflebebi aris ganuy-

ofeli nawili janmrTelobis maRali 

SesaZlo standartis misaRwevad.66

ekonomikuri, socialuri da kul-

turuli uflebebis Sesaxeb saerTa-

Soriso paqtis me-12 muxlis proeqtis 

momzadebisas generaluri asambleis 

mesame komitetma uari ganacxada jan-

dacvis msoflio organizaciis wesdebis 

preambulaSi mocemul janmrTelobis 

ganmartebaze. Tumca me-12 muxlis pir-

vel punqtze – `fizikuri da fsiqikuri 

mdgomareobis umaRlesi SesaZlo stand-

arti~_ miTiTeba mxolod janmrTelo-

bis dacviT ar Semoifargleba, proeqtis 

momzadebis istoria da TviT me-12 mux-

lis me-2 punqtis formulireba uCvenebs, 

rom janmrTelobis ufleba Tavis TavSi 

moicavs socialur-ekonomikuri faq-

torebis farTo speqtrs, romelic ada-

mianis jansaRi cxovrebis pirobebs qmnis 

da jandacvis iseT Zireul faqtorebs 

iTvaliswinebs, rogorebicaa: sakvebi da 

kvebis reJimi, sacxovrebeli, usafrTxo 

sasmel wyalze xelmisawvdomoba da sa-

Tanado sanitariuli pirobebi, janmrTe-

lobisaTvis usafrTxo Sromis pirobebi 

da jansaRi garemo.67

miuxedavad imisa, rom janmrTelobis 

ufleba daculia mraval saerTaSoriso 

aqtSi, saxelmwifos valdebulebebi sak-

maod viwrodaa gansazRvruli. pirvelad 

SemuSavebuli `ekonomikuri, socialuri 

da kulturuli uflebebis~ saerTaSo-

riso paqtis mixedviT, es ufleba warmo-

Cenilia `uflebad fizikuri da sulieri 

janmrTelobis SesaZlo umaRles stand-

artze,~ romelic moicavs valdebule-

bebs, rogorc janmrTelobisTvis auci-

lebel winapirobebs, aseve samedicino 

momsaxurebis miwodebas.68

jandacvis msoflio organizaci-

is mier SemoTavazebuli farTo gan-

sazRvreba, romelic moicavs cnebas kar-

gad yofnis Sesaxeb da paqtis mixedviT 

ufro SezRuduli gansazRvreba asaxavs 

am ori dokumentis sxvadasxva mizans. 

jandacvis msoflio organizaciis gan-

sazRvreba gulisxmobs xedvas janmrTe-

lobis idealuri mdgomareobis Sesaxeb, 

rogorc mudmivi da universaluri mizni-

sas. am gansazRvrebis mizania jandacvis 

msoflio organizaciis muSaobis mima-



saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

 230

rTulebebis gansazRvra. `ekonomikuri, 

socialuri da kulturuli uflebebis 

Sesaxeb~ paqti ganasxvavebs janmrTelo-

bis or niSans – fizikur da fsiqikur 

kargad yofnas – da specialurad ex-

eba jandacvis seqtorSi saxelmwifos 

garkveul pasuxismgeblobebs; is adgens 

valdebulebebs socialurad kargad 

yofnis Sesabamisad. paqtiT ganmtkice-

buli janmrTelobis ufleba aris prin-

cipuli farglebi xelisuflebis val-

debulebebis dadgenisa am uflebasTan 

mimarTebiT.69

5. daculi sfero

janmrTeloba metad farTo da sub-

ieqturi koncefciaa, romelzec sxva-

dasxva faqtori moqmedebs, maT Soris 

geografiuli, kulturuli da social-

ur-ekonomikuri.70

daculi sferos gansazRvrisaTvis 

aucilebelia am uflebis klasificireba 

– individualuria igi Tu socialuri, an 

kidev, xom aris es ufleba orive Taobis 

uflebaTa elementebis Semcveli da, 

Sesabamisad, erTgvari urTierTSemvsebi 

pozitiuri da negatiuri TvalsazrisiT.

adamianis mravali ufleba – samo-

qalaqo da politikuri, agreTve eko-

nomikuri, socialuri da kulturuli 

– janmrTelobasTanaa dakavSirebuli, 

riTac xazs usvams adamianis yvela uf-

lebis urTierTdamokidebulebasa da 

ganuyoflobas.71 janmrTelobis ufleb-

is, rogorc pirveli Taobis individu-

aluri uflebis an meore Taobis so-

cialuri uflebis, klasificireba advi-

li ar aris. Tumca tradiciisamebr jan-

mrTelobis ufleba socialur uflebad 

iTvleba, arsebobs garkveuli mtkice-

buleba, rom janmrTelobis pozitiuri 

ufleba sul ufro metad aris uflebaTa 

uwyveti wrfis (e.w. kontinuumis) nawili, 

romelSic individualuri da socialu-

ri uflebebi erTmaneTs avseben da erT-

maneTze arian damokidebulni. sazoga-

doebrivi jandacvis zogierTi sakiTxi, 

magaliTad, garemos dacva da sanitaria, 

didi xnis ganmavlobaSi bevri saxelmwi-

fos mier aRiqmeboda rogorc pozitiur, 

aseve negatiur uflebebad. saxelmwifo 

axorcielebs pozitiur qmedebas, raTa 

daicvas mosaxleobis janmrTeloba 

dabinZurebisagan da sxva toqsikuri sa-

frTxeebisagan, magram pirovnebas aseve 

SeuZlia, mimarTos sasamarTlos da 

moiTxovos zaralis anazRaureba, Tu mis 

janmrTelobas ziani miadgeba. jandacvis 

momsaxurebisa da samedicino servisebis 

TvalsazrisiT, janmrTelobis ufleba 

unda moicavdes rogorc saxelmwifos 

mier ganxorcielebul pozitiur qmede-

bas (rogoricaa mTeli mosaxleobisa-

Tvis jandacvis sabaziso momsaxure-

bis miwodeba), aseve individis uflebas, 

sasamarTlos gziT miiRos es momsaxu-

reba. gamomdinare aqedan, janmrTelobis 

uflebis mxolod socialur uflebad 

klasificireba bolomde zusti ar aris.72 

Sesabamisad, rTulia ganisazRvros misi 

moqmedebis sfero.

brijit tobesis mosazrebiT, `jan-

mrTelobis uflebis Semadgeneli ele-

mentebi or kategoriad SeiZleba daiyos: 

erTi kategoria Sedgeba `jandacvasTan~ 

dakavSirebuli elementebisagan (maT 

Soris samkurnalo da prevenciuli jan-

dacva), xolo meore kategoria moicavs 

janmrTelobis fuZemdeblur pirobebs~. 

am ukanasknels SeiZleba ganekuTvnebodes 

usafrTxo sasmeli wyali, saTanado sani-

tariuli pirobebi, saTanado kveba, jan-

mrTelobis Sesaxeb informacia, garemos 

dacviT ganpirobebuli janmrTeloba da 

jansaRi SromiTi pirobebi.73

aseve, janmrTelobis uflebas aqvs 

ori mniSvnelovani ganzomileba: pirve-

li, es aris jandacvis servisTa xelmi-

sawvdomoba, romelic SeiZleba gagebul 

iqnes konkretizaciis sxvadasxva xarisx-

iT sxvadasxva instrumentSi; meore, es 

aris ufleba sazogadoebriv wesrigze, 

romelic moicavs saxelmwifos valde-

bulebebs, miiRos specialuri zomebi 

sazogadoebrivi jandacvisaTvis. am 

zomebma unda uzrunvelyos Tanabari 

dacva yvelasaTvis. sazogadoebrivi jan-

mrTelobis dacva moicavs epidemiuri, 

endemuri, SromiTi da sxva daavadebebi-

sgan dacvis RonisZiebebs, aseve higienasa 

da sanitariasTan, jandacvis Sesaxeb in-
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formaciis gavrcelebasTan dakavSire-

bul RonisZiebebs, mas SeuZlia, Seamci-

ros bavSvTa sikvdilianoba, ebrZolos 

cud kvebas. janmrTelobis ufleba aseve 

asocirdeba, gansakuTrebiT, bavSvebis, 

unarSezRuduli pirebisa da moxucebis 

sacxovrebel pirobebTan.74

sayuradReboa sxva uflebebTan gark-

veuli normatiuli Tanxvedrac. magali-

Tad, janmrTelobis ufleba SeiZleba 

moicavdes mavne tradiciuli praqtikis-

agan dacvas, rasac aseve gvTavazobs pi-

radi xelSeuxeblobis ufleba;75 sicocx-

lis uflebis analogiurad, igi SesaZloa 

moicavdes bavSvTa sikvdilianobasa da 

arasrulyofil kvebas, aseve garemo 

pirobebiT gamowveul janmrTelobis 

garkveul safrTxeebTan brZolis val-

debulebas; amasTan, Tanxvedra arsebobs 

ganaTlebis uflebasTanac, vinaidan jan-

mrTelobis ufleba moicavs janmrTe-

lobasTan dakavSirebul informacias,76 

iseve rogorc Sromis ufleba, radgan 

igi moicavs jansaR Sromis pirobebs.77

aseve, brijit tobesis azriT, miu-

xe davad janmrTelobasTan dakavSire-

buli elmentebisa, romelnic adamianis 

sxva uflebaTa sferoSi gvxvdebian, ar 

aris aucilebeli, damatebiT CaerTos 

janmrTelobis uflebis CarCoebSi. ma-

galiTad, janmrTelobis ufleba, sava-

raudod, ar moicavs wamebis akrZalvas 

per se, TviTneburi dasjisagan dacvas an 

sakuTriv saTanado sacxovreblis ufle-

bas, rom aRaraferi vTqvaT skolebSi sa-

Tanado swavlebaze.78

janmrTelobis dacvis uflebis da-

cvis sfero SeiZleba ganisazRvros mid-

gomaTa mTeli rigiT, rogorebicaa: jan-

dacvis sferos politikis gansazRvra, 

msoflio jandacvis organizaciis mier 

SemuSavebuli jandacvis programebis 

ganxorcieleba, an konkretuli samarT-

lebrivi aqtebis miReba.

6. dacul sferoSi Careva

miuxedavad adamianis uflebebis 

mniSvnelovnebisa, aris situaciebi, ro-

desac mizanSewonilia uflebis legi-

timuri SezRudva meti sazogadoebrivi 

sikeTis misaRwevad. samoqalaqo da po-

litikuri uflebebis Sesaxeb saerTaSo-

riso paqtis mixedviT, sazogadoebri-

vi sikeTe upiratesia. sazogadoebrivi 

jandacva aris erT-erTi aRiarebuli 

sazogadoebrivi sikeTe. ekonomikuri, 

socialuri da kulturuli uflebebis 

Sesaxeb saerTaSoriso paqtis me-12 mux-

li saxelmwifoebs aZlevs uflebas, mii-

Ros zomebi `epidemiuri, endemuri, pro-

fesiuli da sxva daavadebebis Tavidan 

asacileblad, samkurnalod da Sesamow-

meblad~. tradiciulad sazogadoebrivi 

jandacvis zomebi koncentrirebulia 

ukve dainficirebuli adamianebis ufle-

baTa mniSvnelovan SezRudvaze daavade-

bis gavrcelebis aRsakveTad; iZuleba, 

Zaldataneba da SezRudva istoriulad 

aris sazogadoebrivi jandacvis kompo-

nentebi. Tumca uflebaTa SezRudvebs, 

romlebic moiazreba sazogadoebrivi 

jandacvis konteqstSi, aqvs kavSiri 

sazogadoebriv jandacvasTan da es zome-

bi xSirad aris gadaWarbebuli. gadaadg-

ilebis TavsuflebaSi Careva, rodesac 

cxaddeba karantini gadamdebi daavade-

bebis dros, aris magaliTi uflebaTa 

SezRudvisa da moiazreba legitimurad 

saerTaSoriso samarTlis mixedviT; da 

piriqiT, dausabuTebeli zomebi, miRe-

buli alternatiuli zomebis arsebobis 

SemTxvevaSi, ganixileba arakeTilsindi-

sierebad, rogorc adamianis uflebebis 

dacvis principebidan gamomdinare, aseve 

sazogadoebrivi jandacvis `saukeTeso 

praqtikis~ gaTvaliswinebiTac. magali-

Tad, aiv infeqcia/SidsTan dakavSire-

buli zomebi aris am tipis zomebis ara-

marTebulad gamoyeneba.79 balansma in-

dividualur samoqalaqo uflebebsa da 

janmrTelobis dacvis uflebas Soris 

gansakuTrebuli yuradReba miipyro aiv 

infeqcia/Sidsis epidemiisas. tomaSevski 

aRniSnavda, rom `sazogadoebriv jan-

dacvaze gavlenas unda axdendes prin-

cipi, rom samarTali, da ara medicina, ar-

egulirebs fundamenturi uflebebisa da 

Tavisuflebebis SezRudvas. Sesabamisad, 

adamianis uflebaTa saerTaSoriso sa-

marTali aRiarebs, rom individualuri 

uflebebi SeiZleba SeizRudos sazoga-
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doebrivi janmrTelobis dasacavad, ma-

gram es SezRudvebi aris legitimuri, 

rodesac gamowveulia sazogadoebrivi 

jandacvis saWiroebebiT da SeTavseba-

dia adamianis uflebebis saerTo princi-

pebTan. es dadginda Sidsis pandemiasTan 

mimarTebiT... es aris erTgvari progre-

si, udidesi miRweva samarTalSemoqmede-

baSi im adamianTa dasacavad, romelTa 

janmrTeloba dazianebulia, rameTu am 

tipis daavadebuli adamianebis diskrim-

inacia Cveni istoriuli memkvidreobis 

nawilia~.80

amasTan dakavSirebiT, mniSvnelova-

nia adamianis sxvadasxva uflebis ur-

TierTdamokidebuleba. zogjer sa mo -

qalaqo uflebis ganxorcieleba ewi-

naaRmdegeba zomebs, romlebic Semu Sa-

vebulia janmrTelobis uflebis gan-

saxorcieleblad, amitom daculi unda 

iyos balansi. samoqalaqo uflebebis 

umetesoba SeiZleba gaxdes SezRudvis 

sagani aseT SemTxvevebSi: standartul 

winadadebad SeiZleba CaiTvalos samo-

qalaqo da politikuri uflebebis saer-

TaSoriso paqtis me-13 muxlis mesame 

nawili: zemoT xsenebuli ufleba ar Sei-

Zleba daeqvemdebaros raime SezRud-

vas, garda im SemTxvevebisa, romlebic 

gaTvaliswinebulia kanoniT, aucilebe-

lia erovnuli usafrTxoebisa da sajaro 

wesrigis, sazogadoebrivi jandacvis an 

moralis, an sxvaTa uflebebisa da Tavis-

uflebebis dasacavad da SeTavsebadia am 

paqtiT aRiarebul sxva uflebebTan.81

zogjer konfliqti adamianis sxva-

dasxva uflebas Soris gardauvalia, 

magram is SeiZleba Semcirdes zomieri 

balansiT. balansi aucilebelia pro-

cesebis warmarTvisas. magaliTad, aiv 

infeqcia/Sidsis epidemiisas zedmetad 

gulmodgine sazogadoebrivi jandacvis 

xelmZRvanelebma da gadawyvetilebis 

mimRebma pirebma, romlebic Zalian cu-

dad erkveodnen jandacvis sakiTxebSi, 

miiRes drakonuli wesebi, romlebic 

diskriminaciul mdgomareobaSi ayeneb-

da dainficirebul an daavadebul adami-

anebs.82

mentaluri daavadebebiT Sepyrobil 

adamianTa mkurnalobac aris erT-erTi 

mniSvnelovani sakiTxi am TvalsazrisiT. 

kerZod, aseTi pirebis iZulebiT mkur-

naloba da maTi Tavisuflebis SezRudva, 

maTive Tanxmobis gareSe, iyo maTi ufle-

bebis darRveva warsulSi. amis gamo 1991 

wlis 17 dekembers generalurma asamb-

leam miiRo rezolucia 46/119, romlis 

mTavari wesia: mkurnaloba, fsiqiatri-

uli dawesebulebisadmi mimarTva xdeba 

mxolod nebayoflobiT, pacientis in-

formirebuli Tanxmobis safuZvelze (me-

11 da me-15 principebi), garda SemTxveve-

bisa, rodesac daavadeba aris seriozuli 

da safrTxes uqmnis mesame pirebs. aseT 

SemTxvevaSi gadawyvetileba miiReba da-

moukidebeli avtoritetuli special-

istis mier. iZulebiT mkurnaloba da 

Tavisuflebis SezRudva aris sasamarT-

los an sxva damoukidebeli organos 

ganxilvis sagani da unda Sesruldes 

proceduruli garantiebi (me-17 da me-18 

principebi).83

zogi ufleba aris absoluturi da 

maT ar exebaT SezRudvebi, romc dasa-

buTdes maTi aucilebloba sazogadoe-

brivi jandacvisaTvis. es uflebebia: 

wamebisa da monobisagan Tavisufleba, 

samarTliani sasamarTlos ufleba, 

fiqris Tavisufleba. paradoqsulia, ma-

gram sicocxlis Tavisufleba ar aris 

absoluturi da akrZalulia sicocxlis 

warTmeva TviTneburad. Careva uflebaTa 

umetesobaSi SeiZleba samarTlebrivad 

dasabuTdes rogorc aucilebeli bevr 

situaciaSi sazogadoebriv jandacvas-

Tan dakavSirebiT.84 uflebaTa SezRudva 

aris seriozuli sakiTxi saerTaSoriso 

samarTlis mixedviT, miuxedavad sazoga-

doebrivi sikeTis udavo mniSvnelobi-

sa.85

rodesac saxelmwifo zRudavs ufle-

bas, moiazreba, legitimurad Tu aris 

daculi sirakuzis principebi.86 princi-

pebis mixedviT, SezRudva gamarTle-

bulia, Tu: (1) SezRudvas moiTxovs kano-

ni an SemoRebulia kanonis Tanaxmad; (2) 

SezRudva emsaxureba saerTo interesis 

kanonier mizans; (3) SezRudva aucile-

belia demokratiul sazogadoebaSi mi-

znis misaRwevad; (4) ar arsebobs ufro 

naklebad SemzRudavi zoma imave miznis 
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misaRwevad; (5) SezRudva ar unda iyos 

TviTneburi, aragonivruli an sxvagvar-

ad diskriminaciuli.87 

mosaxleobis janmrTelobaze moTx-

ovnebs saxelmwifoebi zogjer sxva Zi-

riTadi uflebebis realizaciis Sez-

Rudvis safuZvlad iyeneben. komitets 

surs, xazi gausvas, rom paqtis me-4 mux-

lis SemzRudveli debuleba pirvel rig-

Si gulisxmobs piris uflebis dacvas, da 

ara saxelmwifosaTvis SezRudvis ufleb-

is micemas. aqedan gamomdinare, monawile 

saxelmwifo, romelic zRudavs gadamde-

bi daavadebebiT, magaliTad aiv infeqcia/

SidsiT, inficirebul pirTa gadaadg-

ilebis Tavisuflebas, an axdens maT izo-

lirebas, eqimebs ar aZlevs saSualebas, 

daxmareba gauwion mTavrobisadmi opoz-

iciurad ganwyobil, eWvmitanil pirebs, 

an ar uzrunvelyofs mosaxleobis vaqci-

nacias gansakuTrebiT saSiSi infeqciuri 

daavadebebis winaaRmdeg, erovnuli usa-

frTxoebis an sazogadoebrivi wesrigis 

dacvis motiviT, valdebulia, daasabu-

Tos aseTi seriozuli RonisZiebebis 

gatarebis aucilebloba me-4 muxlSi 

ganmartebuli TiToeuli elementis 

mimarT. aseTi SezRudvebi SemoRebul 

unda iqnes mxolod kanonis safuZvelze, 

adamianis uflebaTa saerTaSoriso sta-

ndartebis CaTvliT, Seesabamebodes pa-

qtiT daculi uflebebis bunebas, pas-

uxobdes kanonieri miznebis miRwevis in-

teresebs da xorcieldebodes mxolod 

demokratiul sazogadoebaSi saerTo 

keTildReobis xelSewyobis mizniT. me-5 

muxlis pirveli punqtis Tanaxmad, aseTi 

SezRudvebi unda iyos proporciuli, anu 

sxvadasxva saxis SezRudvebis arCevani-

sas SerCeul iqnes naklebSemzRudavi 

RonisZieba. im SemTxvevaSi ki, rodesac 

adamianTa janmrTelobis dacvis mizniT 

aseTi SezRudvebi dasaSvebia, isini unda 

xorcieldebodnen SezRuduli vadiT da 

xdebodes maTi Semowmeba.88 

saxelmwifom unda uzrunvelyos mi-

nimaluri pirobebi janmrTelobis da-

cvis uflebis ganxorcielebisaTvis da 

gadadgas nabijebi progresuli real-

izaciisaken. aseve, saxelmwifo valde-

bulia, uzrunvelyos janmrTelobis 

dacvis ufleba saerTaSoriso samarT-

lebrivi standartebis mixedviT da masSi 
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1. Review of the right to health care 
Health is a fundamental human right 

indispensable for the exercise of other 
human rights.1 According to the World Health 
Organization – “No rights is signifi cant without 
health”.2 Special emphasis is put on the 
fundamental nature of the right. Right to health 
is fundamental having the same legal status 
as freedom of religion and right of impartial 
court.3 At the same time, if the right to health 
is a fundamental right, an important difference 
between access to the health and the state 
of health of a person should be reviewed as 
violation of the principle of equality, although 
the reality is different...…4

As Rene-Jan De Pue noted, “right to health 
is a human right”. As it is a human right, and 
not just a moral declaration a state is legally 
bound to do more than just allow to use this 
right; this obligation belongs to the term “right” 
and by various conventions obligates states“ 
to take measures for right enforcement. In 
order to enforce such right it is necessary to 
take the resource into consideration because 
a right is achieved taking the state resources 
into account, i.e. certain social-economic 
development is required for the realization. 
Besides that, such right is not restricted only 
by medical service requirements or public 
health care services such as sanitation and 
immunization. It refers to all the spheres 
which effect health, including working and 
environment conditions and what is the most 
important, the right to health is universal. 
The principles of equality and forbidding the 
discrimination require the universal application 
of services and benefi ts which is necessary for 
enforcement of the right to health. Therefore, 

access to certain basic medical care should be 
available for everyone and the system should 
not be discriminatory.5

In 1941 Roosevelt determined health as 
one of the four signifi cant freedoms and in 
1944 he noted that health is necessary for 
ensuring economic security without which 
there may be no real individual freedom”.6 
Health care presents crucial legal, policy, 
and moral problems in the United States and 
around the world.7 Mann felt that people could 
not be healthy if governments did not respect 
their rights and dignity as well as engage in 
health policies guided by sound ethical values. 
Nor could people have their rights and dignity 
if they were not healthy.8 It’s obvious that 
health is important for population functioning. 
Protected and health population creates stable 
basis for its country – state structures, social 
organizations, cultural creatures, economic 
successes and national defence. Health of 
population is a distinguished value.9 If a person 
has a physically and psychically healthy he 
can better create anything, socialize, work, 
be involved n family activities and social life 
which brings an idea and happiness.10

Every human being is entitled to the 
enjoyment of the highest attainable standard 
of health conducive to living a life in dignity.11 
The right to health is not to be understood 
as a right to be healthy. The right to health 
contains both freedoms and entitlements. 
The freedoms include the right to control 
one’s health and body, including sexual 
and reproductive freedom, and the right to 
be free from interference, such as the right 
to be free from torture, non-consensual 
medical treatment and experimentation. By 
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contrast, the entitlements include the right to 
a system of health protection which provides 
equality of opportunity for people to enjoy 
the highest attainable level of health.12 The 
right to the highest attainable standard of 
health encompasses medical care, access 
to safe drinking water, adequate sanitation, 
education, health-related information, and 
other underlying determinants of health; it 
includes freedoms, such as the right to be free 
from discrimination and involuntary medical 
treatment, and entitlements, such as the right 
to essential primary health care.13 

“Health” is an elusive notion, and a “right” 
to health is an even more diffi cult concept 
to articulate or prescribe. The health of an 
individual may be defi ned narrowly, to refer 
to a state in which the individual is free from 
disease or pain. In contrast, an individual’s 
health may be defi ned very broadly, as has 
been done by the World Health Organization 
(“WHO”). States and public health experts 
generally examine the “health” of a population, 
which can be measured through a variety of 
epidemiological statistics, and is associated 
with the delivery and fi nancing of health care 
services. Accordingly, a “right” to health could 
include a general, unlimited right to health; a 
right to health care or medical care; a right 
to a basic package of medical needs; a right 
to health care coverage or insurance; or 
other variations.14 “Measurement” of the right 
to health care and formulating real picture 
concerning such right may be done via health 
care right indicators. 

The scope of the right to health should 
fi rst be well determined, fi rst which creates 
obligations on international level and the 
second which is obligatory for countries and on 
national level. These are two parallel rights to 
health, one broad and one narrow. The broad, 
which is derived from covenants and WHO 
defi nitions and narrow, which ensures the 
implementation of such right directly through 
the application of law.15 

UN General Assembly, UN Committee on 
Economic, Social and Cultural Rights, Human 
Rights Commission, UN UN Human Rights 
Commission, UN Council on Economic, 
Social and Cultural Rights, World Health 

Organization. All these organizations agree on 
some important concepts. First, human right 
to health is a legal right and not merely a moral 
demand, second, something should be done 
to ensure a right and for measurement of its 
implementation real attempts should be made 
and program activities should be implemented. 
Third, all the spheres which effect health are 
presented in the Convention on Right to Health. 
Fourth, an obligation is universal; poverty 
is not a reason for doing nothing. Fifth, the 
right requires preventive as well as sanitation 
activities.16 International declarations on the 
right to health and health care either contain 
recommendations for implementation or have 
no scheme for internal implementation. These 
documents offer moral directions, policy 
making international organizations such as 
WHO, they do not provide for health care 
accessibility for individuals. It’s nonsense to 
claim the availability of health care based on 
the International Declaration of Human Rights, 
i.e. it means that “I have a right to health care, 
but the law does not allow me to exercise 
it”.17

One of the greatest complexities for 
exercising the right to health is defi ning the 
scope of this right. Lari Gostin notes “right 
to health is broadly defi ned and is lacking 
composition and that’s why it has a less 
expressed effect”. Defi nition of WHO is so 
broad that it is very diffi cult to exercise and 
take a decision.18 

Frequently, constitutional impartiality is 
strengthened by political and social reality 
more than formal legal criteria. It makes the 
rights to residence, employment, education 
and health care fundamental together with 
the traditional rights such as freedoms of 
expression, assembly, conscience. Although 
codifi cation of these rights is one matter 
and their realization in practice – another.19 
Crucially, the right to the highest attainable 
standard of health gives rise to legally binding 
obligations. The health system must have, for 
example, a comprehensive national health plan; 
outreach programmes for the disadvantaged; 
a minimum package of health related services 
and facilities; effective referral systems; 
arrangements to ensure the participation of 
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those affected by decision making in health; 
respect for cultural difference; and so on.20 

In come cases the matter refers to 
the ambiguity of the right to health care, 
which gives rise to complication in view of 
realization of the right. In the opinion of some 
scientists the right of health and health care 
is quite ambiguous in order to make basis for 
monitoring and implementation. Others speak 
about conceptual clarity of defi nition as well as 
this right.21

It is interesting what is the theoretical 
basis for the right of health care. Philosophic 
and conceptual approach to this right varies 
on the interdisciplinary crossing of medical 
ethics, international relations, International 
Human Rights Law, healthcare policy, Health 
Care Law and Public Health Care Law.22 In the 
work of Ruger there is reviewed the theory of 
Aristotele consisting of several components. 
According to this theory the government 
should provide suffi cient benefi t, service and 
conditions to ensure human functioning, at 
the same time it should respect human dignity 
by allowing the individuals to determine their 
ways of life themselves.23 Under the fi rst 
component, emphasis is made on the role of 
a state in creating such base conditions for 
people that will allow them live with dignity. The 
word “suffi cient” implies the minimal benefi t 
which should be accepted by an individual 
from the state. Second important component 
of this opinion is that welfare, medical service 
and income do not constitute the relevant end 
of political activity.24 The third component of 
Aristotele’s opinion refers to the evaluation of 
political decisions. Namely, political decisions 
should allow people function well,25 which itself 
implies reasonableness of these decisions 
and correspondence with reality. 

At the same time, the state should respond 
to the demands of social state to successfully 
realize the right to health care. “If there are no 
such social problems in real life which would 
ensure the enforcement of main rights then 
existence of such rights have no sense at 
all... Respectively, the state undertakes the 
obligation of providing such conditions. For 
exercising freedom the state should be liable 
for creating minimal social conditions (social 

state)”.26 Besides that, social solidarity is one 
of the determining for social state. Paul Sigart 
considers that the test for rights is neither the 
fact that court is available for wealthy people 
and they are well protected nor that the 
standard of living is improved for the majority 
but that the strong helps the poor. “The best 
determinant whether we may call the society 
truly civilized or not, is that how it treats to the 
part of its society being n the lowest level”.27

One of the main characteristics of a social 
state is recognition and exercise of social 
rights. Liberal tradition, specifi cally liberal 
trend is against recognition of the rights to 
health and health care. Health is, fi rst of all, 
a positive obligation and not a protecting 
fence. Therefore, many follower theorists of 
liberalism determine the provision on health 
and health care fi nanced by state, as an illegal 
intrusion to private property and violation of 
freedom of a private owner while disposing 
his property.28 Although, the economic and 
social rights developed due to contemporary 
liberalism cannot be considered as irrelevant 
and insignifi cant.29

Liberal, Democrat and social states of 
West Europe, Japan and North America are 
attractive models for the rest of the world due to 
the balance between democratic requirements, 
market effi ciency and internationally 
recognized human rights, although democracy 
and development without the whole spectrum 
of the recognized human rights losses the 
attractiveness. Democracy is always superior 
to authoritarian management; however liberal 
democracy is better than elective democracy. 
Free market is superior to managed 
economics, however social state is better than 
free market. Actually liberal-democratic social 
states cannot ensure even the realization of 
the rights of their citizens. Notwithstanding it 
these countries are always ready to safeguard 
the internationally recognized human rights. 
Market and democracy is strong only in those 
countries which operate in the conditions of 
systematic restriction of human rights and 
due to these very restrictions their market and 
democracy is worth competition.30

Right to health does not fully fall in the 
list of individual and social rights. Individual 
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rights of the fi st generation and social rights 
of the second generation do not much differ 
from each other and do not resist from one 
another. Prof. Mark Tashnet marks that all 
the rights are resulted by the social context 
in which these rights exist. Based on such 
characterization, individual as well as social 
rights may contain positive actions from the 
state (government), such as the voting right 
or the right to protection from discrimination in 
the employment sector. Besides that, there is 
no empiric evidence that social rights hinder 
or oppose to individual rights. The fact that 
individual and social rights do not materially 
differ from each other and do not oppose to 
one another, puts the opinion established in 
the constitutional law long ago, according to 
which co-existence of liberal regime of rights 
and social welfare is impossible in one state. 
One of the researcher considers its necessary 
that non-existence of social welfare rights in 
the USA constitution be reviewed in view of 
this opinion.31

While exercising the right to health care 
various approaches are applied. According to 
Henkin, an approach in view of “right” begins 
with a human and is focused on his welfare. 
Welfare of a person is a subject of moral and 
should be a legitimate purpose of society. It 
contains a concept on freedom of a person. 
While reviewing the issues on health other 
approaches have been also used, such 
as approaches based on the principles on 
applied (utilitarian), paternalistic or market 
economics. Applied approach considers the 
health care as provision of the most part of 
people with more benefi ts. Paternalistic i.e. 
professional approach reviews a person as 
benefi ciary receiving recommendations and 
aids from the medical service provider which 
is considered as the most competent in taking 
decisions on the health of a person. As for the 
market approach, it reviews health care as 
goods which should be sold and not a public 
benefi t which should be distributed equally.32 
According to the health care reforms made in 
Georgia recently market approach towards the 
matters of health care dominates the approach 
in view of the “right”. 

Social state principle is refl ected in the 
preamble of the Constitution of Georgia, as 

purpose of the state. In the list of social rights 
confi rmed by the Constitution of Georgia 
the right to health care has an important 
place which is formulated in Article 37 of the 
Constitution.33 Article 37 of the Constitution 
is one of the articles having broad scope and 
content. It consists from fi ve clauses. Under 
the fi rst clause of Article 37 of the Constitution 
of Georgia the right on health insurance is 
defi ned, i.e. health insurance is ensured by 
the Constitution, as the means of availability 
of health care. At the same time, health 
insurance is the mechanism of management 
of huge costs resulted by illness. 

The right to health care has a signifi cance 
of social right. Actual provision of the right to 
health care depends on activity of the state, 
namely the enforcement of obligations provided 
by state medical programs in the sphere of 
health care.34 State health care programs 
specifi ed under the second sentence of fi rst 
clause of Article 37 provides for fi nancing 
equal but specifi c medical service package for 
the whole population – each citizen of Georgia. 
Main form of state funding of health care under 
the laws of Georgia is the program and target-
program fi nancing. In addition, equal availability 
of medical service is ensured via state medical 
programs.35 According to Article 5 of the Law of 
Georgia on Health Care the citizens of Georgia 
have right to use the medical service provided 
by the state health care programs approved 
according to the established rule, which will 
be made by a legal person of relevant medical 
activity notwithstanding the ownership and 
organization-legal form. 

The circle of subjects having overall right 
of medical care approved by the constitution is 
determined by the Law of Georgia on Patient’s 
Rights according to which every citizen of 
Georgia has a right to medical service.36 By 
the same Law discrimination of a patient 
by race, colour, language, gender, genetic 
heredity, religion and belief, political or other 
views, national, ethnic and social belonging, 
origin, proprietary status and class, place 
of residence, disease, sexual orientation or 
personal mood is forbidden.37

Georgian citizen who is in other state as 
well as a citizen of foreign state and a person 
not having a citizenship who are in Georgia are 
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secured with the right to health care according 
to international agreements and covenants 
of Georgia, and if they do not exist, the laws 
of the country in which the person is will be 
applicable.38

Under Clause 2, Article 37 of the Constitution 
of Georgia the state performs control over all 
health care institutions, manufacturing and 
trading of means of treatment. Mechanisms 
of state control in the sphere of health care 
are declared under Article 16 of the Law of 
Georgia on Health Care. These mechanisms 
are: certifying medical personnel, licensing 
medical establishments, control of medical aid 
quality, approval of national recommendations 
(guidelines) of clinical practice and state 
standards of clinical state management 
(protocols) by the Minister of Labour, Health 
Care and Social Protection of Georgia, state 
sanitary supervision and hygienic ration, quality 
control of means of treatment, arrangement 
of pharmacy pharmaceutical production, 
implementation of epidemic control on the 
territory of the country, etc.

Third clause of Article 37 of the Constitution 
of Georgia confi rms the human right to live in 
an environment secure for health. At the same 
time, the legislator obligates everybody to take 
care of natural and cultural environment.39 

Right of everyone confi rmed by the Con-
stitution of Georgia – to live in an environment 
secure for health and use natural and cultural 
environment is organically related to the 
fi fth clause of this Article which is granting a 
human right to receive complete, objective 
and timely information about his working and 
residing environment.40 Therefore, for the 
purpose of public information the Ministry 
submits a national report on the environment 
to the President of Georgia once in 3 years. 
The principle of ensuring public access to 
the environmental report via publishing is 
compulsory and the costs of publishing and 
distributing the national report shall be fi nanced 
from the state budget.41

In the structural point of view Article 37 
is of programme type which itself implies 
weak safeguarding of the right to health care. 
Its structure does not contain the rights and 
obligations which unconditionally obligate 
the state to take care of the health of the 

population, although if the state ensures 
health care even on the lowest minimum level, 
it is less conceivable that the court will admit 
that the state could not fulfi l its obligations 
in relation to the health care. Besides that, 
“the principle of a social state is given in the 
preface of the Constitution of Georgia as the 
purpose of the state but it in no way gives 
the right of asserting that this principle is only 
declarative, programme provision which does 
not obligate the state in the specifi c time and 
environment. The Constitution main purpose of 
which is determination of the basis of relations 
between the society and the government may 
not contain unreal purposes. In this view, 
nonexistence of certain obligations will make 
the purpose itself doubtful.”42 

Generally, having the Article concerning 
the right to health care in the Constitution 
cannot ensure the coverage of the whole 
population by the health care service and 
availability of the whole population to such 
services. The level of development of the 
country and political will are of greatest 
importance for this. Although in any case, the 
Article in the Constitution strengthens the idea 
of safeguarding the rights of citizens in various 
national contexts and it may be the instrument 
of harmonizing the national systems of health 
care for the benefi t of citizens. 

Social and political instability dramatically 
affects the fundamental rights and their 
safeguard mechanisms in the countries which 
are undergoing a political transformation. 
The countries transitioning moving from 
one form of management to another should 
simultaneously resist internal social forces, 
economic demands and the changing nature 
of political management. Civil and political 
rights may be the function of a contemporary 
state, but social and economic rights are those 
to which the state should strive for.43 

2. HISTORIC ASPECTS 

“Idea of all main rights is the safeguarding 
a person’s dignity, as it ensures the identity 
and autonomy of each person. The human 
rights consolidated in the Constitutions of 
developed countries is limited by protection 
of those spheres which are subject to higher 
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risk of infringement historically.”44 The Magna 
Carta of 1215 and its further Acts (of the age 
of Enlightenment) was the means of each 
person’s safeguard from the constraints of an 
absolute government.45

In the legal acts of the right of health 
care the recognition generally relates to the 
period after the Second World War. One more 
process developed comparatively earlier 
which was expressed in the constitutions 
of the states by recognizing general social 
rights. Some states included the main social 
rights in the constitutions at a quite earlier 
stage.46 Although, the measures for improving 
hygienic environment implemented via water 
supply and construction of sewage system, 
especially in the cities, were taken even 2000 
years B.C.47 

The movement signifi cant for public 
health began in England which was greatly 
stimulated by Edvin Chedvik. With the more 
utilitarian idea than the idea of equality of 
rights achieved the adoption of Act on Public 
Health which provided for the formulation of a 
health care system.48

Organization of the series of international 
sanitary conferences in the second half 
of the 19th century was signifi cant as well. 
Development of trading and transportation 
demanded the coordination of infectious 
diseases prevention on the international 
level.49 First international conference for 
Sanitary was held in 1851 in Paris in relation 
to cholera. Series of regulations were adopted 
at this conference which is referred to as 
international sanitary regulations.50

On the international level the right to 
health was determined after the Second World 
War by the United Nations Organization. Four 
kinds of freedom mentioned by President 
Franklin D. Roosevelt in 1941 much stimulated 
the recognition of social rights along with civil 
and political rights. His calling “Freedom from 
Poverty” created the bases for recognizing 
economic, social and cultural rights in the 
international documents of human rights.51 

The initiative of formulating the right to 
health as an integral part of the economic, 
social and cultural rights was taken at the UN 
Conference held in San Francisco in 1945 which 

was devoted to international organizations. 
Based on a special memorandum which 
recognized that “medicine is one of the axis of 
peace”, a record on health was added to Article 
55 of the UN Charter. WHO fi rst formulated 
specifi cally the right to health in the preface of 
its Charter of 1946. 

3. TERMINOLOGICAL PROBLEMS

The term – right to health care is used 
in the national legislation, however in the 
terminological point of view the right to health 
care gives rise to may questions because under 
the laws of other countries and international 
law other terms, such as “right to health” and 
right to health care service” are also frequently 
used. 

Is there any difference between the terms 
actually – right to health and right to health 
care service or right to health care? If so, what 
is meant by the term “right to health” when it 
refers to human rights, i.e. is it a legal or moral 
right? Does it mean that all persons have right to 
unlimited health care service. Notwithstanding 
the complexity of the matter it contains both, 
moral as well as legal requirements based on 
national constitutions, laws and international 
agreements.52

All of the three terms – “right to health”, 
“right to health care” and “right to health care 
service” are used in literature. Selection of each 
of them is not only the matter of terminology; 
each term has its specifi c meaning. The term 
“right to health care service” is mostly used in 
national literature on human rights. It implies 
the right to medical services and not the issues 
related to health care and social and economic 
environment. “Right to health care” is used in 
national constitutions and legislations; it was 
also used by editors in PAHO research.53 

In international literature on human 
rights, the term “right to health” is used more 
frequently than other terms. This term is often 
criticized by various researchers as inaccurate 
and absurd because good health may not be 
ensured by legislation. It is certifi ed by Article 
12 of the International Pact on Economic, 
Social and Cultural Rights where the matter 
refers the highest possible standard of 
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physical and spiritual health”. Maybe the word 
“possible” indicates that states are not required 
to ensure that all citizens were healthy, i.e. this 
requirement is absurd. The same is specifi ed 
under the WHO Constitution. It is supposed that 
the term “right to health” is simply shortened 
and should not be defi ned as a guarantee of 
health for all persons.54

Some scientists uses the term “right to 
health care service”,55 however others consider 
that this term is highly limited and an advantage 
is given to the term “right to health care”.56 They 
consider that the latter is more comprehensive 
implying not only minimal medical service but 
the right to healthy environment.57

Discussion on terminology is resulted by 
the status of right. “Right to health” may be 
interpreted as a negative right and accordingly, 
result in an obligation of state to protect 
population from epidemic diseases, take 
immunization or other preventive measures. 
According to the opposite opinion, “right to 
health” is considered like other social rights, 
as a positive right and requires positive action 
from states, namely, provision of medical 
service to population, in particular to those to 
whom it is not fi nancially available.58 According 
to Toebes it may be understood as a right – 
to be healthy, or express a requirement on 
everything which is necessary for retaining or 
achieving complete health. “Right to health” 
does not mean “the right to be healthy”. It 
represents a short indication to more complete 
texts of agreement and may be additionally 
interpreted different levels by relevant legal 
works.59

Generally, the term of broader meaning is 
used by United Nations Organization – “right 
to health”. This term best corresponds with the 
provisions of international agreements which 
recognize not only the right to health care 
service, but a number of founding conditions 
of health, such as secure potable water, 
proper sanitary conditions, health resulted 
by environmental protection and health 
conditioned by secure working conditions.60 

Besides that, the term “public health” 
is referred to in literature which generally 
expresses obligation of the state to fulfi l 
collective rights of the population in order 

to ensure their health. When medicine is 
focused on individual treatment in clinical 
point of view, public health care is the form 
of social medicine safeguarding the health of 
the whole society, aims at multi-disciplinary 
involvement in relation to collective reasons 
causing diseases. According to the broad 
concept of health, public health includes not 
only the highest possible standard of health 
of an individual, but wide distribution of the 
benefi t related to health in the society. Public 
health care includes an approach benefi t for 
more people...61

4. DEFINITIONS OF THE RIGHTS TO              
HEALTH CARE

Defi ning the right to health care is 
complicated because health care is unlike 
other goods. People do not know how much 
health care they need to ensure health As 
Stephen Jamar asserts – “the process of 
infusing a right to health or health care with 
meaning is no different from the process of 
infusing freedom of speech with meaning”.62 

Health itself may be interpreted in many 
ways: (1) state of organism when it is functioning 
optimally, without illness and any anomaly; (2) 
state of dynamic balance, during which the 
capabilities of an individual or certain group to 
resist all states of life is on optimal stage, or 
(3) state which is characterized by anatomic 
and psychological unity, capability to perform 
work, have place in the society and be able to 
overcome physical, biological, psychological 
and social stress, feeling well, without any 
disease and untimely death.63 Lori, Mock 
and Vear distribute the concept on health by 
assigning dimensions: physical, mental and 
emotional, daily activity and social activity and 
general perception of well-being and viability. 
Maning determines 4 aspects: physical, mental, 
social and psychological. Anglehart applies a 
more normative approach, reviews bad health 
and disease, as deviation from social as well 
as biological norm. According to the research 
in which 801 old people from Ohio and 1025 – 
from Virginia participated, Vaitloo and Laiang 
determined 3 dimensions of health: physical, 
(chronic diseases, functional restrictions, 
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self-assessment of health condition), mental 
(depression, nervousness, positive well-
being, self-assessment of health) and social 
(so cial contacts, emotional and instrumental 
support).64

By health care guarantees and not by 
health, the state undertakes an obligation to 
provide service and not ensure health. In its 
narrow sense, health is not having any disease, 
and its broad sense, it has a defi nition of the 
World Health Organization ...65

Human right to health may be fi rst of 
all understood according to the defi nition 
given under the preface of the constitution 
of the World Health Organization which is 
permanently repeated in further documents. 
Health is „complete physical, psychical and 
social well-being, and not only nonexistence of 
disease or any physical defect.” This defi nition 
has a signifi cant conceptual and practical 
expression and relieves inseparability and 
inter-relation of rights which are adjacent to 
the right to health. Rights on discrimination, 
autonomy, information, education and par-
ticipation are inseparable part of health for 
achieving a high possible standard.66

While preparing a draft Article 12 of the 
International Pact on Economic, Social and 
Cultural Rights third committee of the General 
Assembly objected the defi nition of health given 
under the preface of the WHO Constitution, 
however reference to the fi rst clause of Article 
12 „the highest possible standard of physical 
and psychical state“ is not limited by only 
health care, on the contrary, the history of 
project preparation and the formulation of the 
2nd Clause of Article 12 itself shows that the 
right to health in itself contains broad spectrum 
of social-economic factors which is creating 
the conditions for healthy life of a person and 
provides for the fundamental factors, such as 
food and dietary habits, access to residence, 
secure potable water and proper sanitary 
conditions, labour conditions secure for health 
and healthy environment.67 

Although the right to health is protected 
in many international acts, obligations of the 
state are determined in a quite narrow way. 
As initially worked out, in the international pact 
of “Economic, Social and Cultural Rights“ this 

right is represented as the right to the highest 
possible standard of physical and spiritual 
health“, which contains obligations for the 
preconditions required for health as well as 
provision of medical service.68 

Broad defi nition offered by WHO 
containing a notion on well-being and a more 
limited defi nition under the Pact refl ects 
different purposes of these two documents. 
WHO Defi nition establishes a vision on the 
ideal condition of health as a permanent and 
universal purpose. Purpose of this defi nition 
is the determination of the directions of WHO 
operation. Pact on Economic, Social and 
Cultural Rights varies the two marks of health 
– physical and psychical well-being – and 
specifi cally refers to certain liabilities of the 
government health care sector; it establishes 
the obligations according to socially well-being. 
Right to health as it is given in the Pact is the 
principal borders for establishing government 
obligations in relation to this right.69 

5. PROTECTED SPHERE

Health is a very broad and subject concept, 
on which different factors effect, including 
geographic, cultural and social-economic. 
Respectively, this right should not become 
comprehensive and lose sense.70

All human rights are universal, indivisible 
and interdependent and interrelated. The 
international community must treat human 
rights globally in a fair and equal manner, on 
the same footing, and with the same emphasis. 
While the signifi cance of national and regional 
particularities and various historical, cultural 
and religious backgrounds must be borne in 
mind, it is the duty of States, regardless of 
their political, economic and cultural systems, 
to promote and protect all human rights and 
fundamental freedoms.

For determining the protected sphere 
classifi cation of this right is required – whether 
it is individual or social?! or maybe this right 
is inclusive of elements of the rights of both 
generations and respectively, in some inter-
fi lling positive and negative point of view.

Many human rights – civil and political, 
as well as economic, social and cultural are 
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related to health, by which it emphasizes 
interrelation and indivisible nature of all human 
rights.71 Classifi cation of right to health as an 
individual right of the fi rst generation or social 
right of second generation, is not easy. Despite 
of the fact that traditionally the right to health 
is considered as a social right there is some 
confi rmation that a positive right to health more 
and more represents a part of the continuum 
in which individual and social rights fi ll each 
other and depend on one another. Public 
health issues, such as environment protection 
and sanitary was perceived by many countries 
for a long time as positive and negative rights. 
Te state performs a positive action in order 
to safeguard health of the population from 
contamination and other toxic dangers but a 
person may also apply to the court and claim 
indemnifi cation if his health was injured. In 
health care service and medical services 
point of view, right to health should include 
the positive action made by the state (such as 
provision of the base service of health care to 
the whole population) as well as the right of an 
individual to receive this service through the 
court. Therefore, classifying the right to health 
as just social right is not completely exact.72 
Accordingly, it is diffi cult to defi ne the sphere 
of its application. 

In the opinion of Bridgit Tobes, the 
elements compounding the right to health may 
be divided into two categories: one category 
is consisted of the elements related to “health 
care” (including treatment and preventive 
health care), and second category includes 
the fundamental conditions of health”. Secure 
potable water, proper sanitary conditions, 
relevant food, information on health, health 
conditioned by environment protection and 
healthy working conditions may belong to the 
latter.73 

In addition, the right to health has two 
important dimensions: fi rst, it is the availability of 
health care services which may be understood 
by different degrees of specifi cation in various 
instruments; the second, it is a right on public 
order, which includes state obligations to take 
special measures for public health. These 
measures should be taken and should ensure 
equal protection for everyone. Safeguarding 

public health includes the measures for pro-
tection from epidemic, endemic, labour and 
other diseases, measures of hygiene and 
sanitary, dissemination of information on 
health care, may reduce the number of death 
in children and struggle with bad feeding. 
Right to health is also associated with living 
conditions, especially of children, people with 
limited capabilities and old people.74

Certain normative correspondence 
with other rights is also worth attention. 
For example, right to health may include 
protection from harmful traditional practice 
which is also provided by the right of personal 
immunity.75 Like the right to life it may include 
mortality of children and incomplete feeding, 
as well as an obligation of struggling against 
certain risks to health resulted by surrounding 
conditions. In addition, coincidence with the 
right of education is caused because the right 
to health includes the information related to 
health,76 like labour right as it includes healthy 
working conditions.77

In the opinion of Bridgit Tobes, notwi-
thstanding the elements related to health which 
are met in the sphere of other human rights 
shall nor be necessary to additional get limited 
by frames of right to health, e.g. right to health 
supposedly does not contain torture prohibition 
per se, protection from wilful punishment or 
the right to proper residence itself, if not say 
anything about proper teaching at schools.78

The sphere of safeguarding the right to 
health care may be determined by a number 
of approaches, such as – defi nition of the 
policy of health care sphere, implementation 
of health care programs worked out by WHO, 
or adoption of specifi c legal acts.

6. INTRUSION IN THE PROTECTED SPHERE 

Despite of the signifi cance of human rights, 
there are situations when legitimate limitation 
of a right is expedient for attaining more public 
benefi t. According to the International Pact 
on Civil and Political Rights public benefi t 
is prevailing. Public health care is one of 
the recognized public benefi ts. Article 12 of 
the International Pact on Economic, Social 
and Cultural Rights gives the states a right 
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to take measures for avoiding, treating and 
examining epidemic, endemic, professional 
and other diseases.“ Traditionally, the 
measures of public health care are focused on 
the signifi cant restriction of already infected 
people’s rights for avoiding disease spreading; 
compulsion, constraint and restriction are 
components of public health care historically. 
Although limitations of rights considered in 
the context of public health care, has relation 
with public health care and these measures 
are frequently exaggerated. Intrusion in 
free removal when quarantine is declared 
during infectious diseases, is an example 
of restriction of rights and is considered as 
legitimate according to the international law; 
and on the contrary unsubstantiated measures 
in case of existence of alternate measures, 
are considered as unfairness based on the 
principles of safeguarding human rights as 
well as in consideration of the best practices 
of public health care. For example, measures 
related to HIV/AIDS are improper use of such 
measures.79 The balance between individual 
civil rights and the rights to health care 
has gained special attention during AIDS. 
Tomashevski noted that “the principle that 
law and nor medicine regulates the restriction 
of fundamental rights and freedoms should 
infl uence public health care”. Respectively, 
international law of human rights recognizes 
that individual rights may be restricted for 
safeguarding public health however such 
restrictions are legitimate when they are resulted 
by the necessities of public health care and are 
compatible with common principles of human 
rights. It was established in relation to HIV/
AIDS pandemia... It is some kind of progress 
in legal drafting for safeguarding of those 
persons whose health is deteriorated. This is 
a greatest achievement as the discrimination 
of people with this kind of diseases is part of 
our historical inheritance.”80

In this regard, interrelation of various 
human rights is of great importance. Some-
times, exercising a civil right contradicts with 
the measures which have been worked out 
for the enforcement of right to health. In such 
cases, relevant balance should be maintained. 
Most of the civil rights may become the 

subject of restriction, in such cases: third part 
of Article 13 of the International Pact on Civil 
and Political Rights may be considered as a 
standard sentence: the above right may not 
be subject to any restriction except for those 
restrictions which are provided for by law, is 
necessary for safeguarding national security 
and public order, public health care or moral 
or other rights and freedoms and is compatible 
with other rights specifi ed under this Pact.81

Sometimes, confl ict between different 
human rights is inevitable, however it may 
be reduced by careful balance. The balance 
is necessary for management of processes. 
For example, during HIV/AIDS epidemy too 
diligent managers of public health care and 
decision makers, who were badly aware of 
the health care matters, took draconian laws 
which discriminated infected or sick people.82

Treatment of people with mental diseases 
is also one of the signifi cant issues in this 
view. Namely, forced treatment and restriction 
of freedom of such persons, without their 
consent, was violation of their rights in the 
past. For this reason, on December 17, 1991 
the General Assembly took a resolution 
46/119, the main rule of which is – treatment. 
Application to psychiatric institutions may be 
made only voluntarily, based on the patient’s 
informed consent (principles 11 and 15), 
except for the cases when the disease is 
serious and endangers third persons. In such 
cases, the decision is made by an independent 
authorized specialist. Forced treatment and 
restriction of a right is the subject of review 
of the court or other independent body and 
procedural warranties should be performed 
(principles 17 and 18).83

Some rights are absolute and mean that 
no restrictions refer to them, even in case 
of substantiation, that it is necessary for 
public health care. Such rights are release 
from torture and slavery, right of impartial 
court, freedom of thinking. It is a paradox but 
freedom to life is not absolute and deprivation 
of life wilfully is restricted. Intrusion in most 
of the rights may be substantiated legally 
as necessary in many cases in relation to 
public health care.84 Restriction of rights is an 
important issue according to the international 
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law despite of the undisputable signifi cance of 
public benefi t.85

When a state is restricting a right, it is 
considered as legitimate if the principle of 
Syracuse is maintained.86 According to the 
principles, restrictions are justifi ed if: (1) 
restriction is required by law or is established by 
law. (2) Restriction serves the legal purpose of 
common interest. (3) Restriction is necessary 
for attaining the aim in the democratic society. 
(4) There is no less restricting measure for 
attaining the same purpose. (5) Restriction 
should not be wilful, unreasonable and or 
otherwise discriminatory.87 

States sometimes use the demands 
for the health of population as the basis for 
restricting other main rights. The committee 
wants to emphasize that the restricting 
provision under Article 4 of the Pact fi rst of all 
implies safeguarding of a person’s right, and 
not granting a restriction right to the state. 
Therefore, a participating state – which is, for 
example, limiting infectious diseases, such as 
freedom of movement of HIV/AIDS infectious 
people or isolating them, don’t allowing doctors 
to assist the people being in opposition to the 
government, or don’t making vaccination of 
the population against especially dangerous 
infectious diseases with the idea of national 

security or maintaining the public order, must 
substantiate the necessity of taking such 
signifi cant measures towards each element 
defi ned in Article 4. Such limitations should be 
approved only on the basis of law, including 
the international standards of human rights, 
should correspond with the nature of the rights 
safeguarded by the Pact, should respond the 
interests of attaining legal objectives and be 
implemented only in a democratic society for the 
purpose of supporting common welfare. Under 
the fi rst Clause, Article 5, such restrictions 
should be proportionate, i.e. while making 
choice among various kinds of restrictions, a 
less restricting measure should be selected. 
If for the purpose of safeguarding the health 
of people such restrictions are allowed they 
should be made with a limited period of time 
and should be examined as well.88 

The state should ensure minimal con-
ditions for the exercise of health care right 
and take steps for progressive realization. In 
addition, the state must ensure the right to 
health care according to the international law 
in consideration of all elements defi ned therein 
so as to respond the requirements of a social 
state for successful realization of the right to 
health care.
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Sesavali

dRes bevrs saubroben demokrati-

is mniSvnelobaze sazogadoebis ganvi-

TarebisTvis. CamoTvlian xolme iseT 

mniSvnelovan uflebebs, rogorebicaa: 

gamoxatvis Tavisufleba, piradi cx-

ovrebis ufleba, sicocxlis ufleba da 

sxv., romlebic TiToeul adamians unda 

hqondes demokratiul saxelmwifoSi, 

Tumca iviwyeben, rom iq, sadac arse-

bobs ufleba, arsebobs misi ekvivalen-

turi movaleobac, da Cveni uflebebi 

mTavrdeba iq, sadac iwyeba sxvisi ufle-

bebi. yoveldRiur cxovrebaSi vawydebiT 

SemTxvevebs, roca ori piris ori samar-

TliT daculi interesi erTmaneTTan 

ikveTeba. zogjer saqme imdenad mwvavde-

ba, rom dava sasamarTlomdec midis. 

gansakuTrebiT xSirad dava warmoiSoba 

gamoxatvis Tavisuflebasa da piris pira-

di cxovrebis uflebas Soris, rac bune-

brivicaa: gamoxatvis Tavisuflebaca da 

reputaciis uflebac daculia adami-

anis uflebaTa evropuli konvenciiT.1 

yvela saxelmwifo, romelic konvenciis 

monawilea, orive uflebas aRiarebs sa-

kuTari kanonmdeblobis nawilad. evro-

puli konvencia iTvaliswinebs gamox-

atvis Tavisuflebis SezRudvas sxvaTa 

reputaciis dacvis mizniT2. Tumca sxva 

ufro konkretuli Canaweri konvenciis 

teqstSi ar arsebobs. Sesabamisad, yvela 

SemTxvevaSi erT-erTi interesisTvis up-

iratesobis miniWeba Sida sasamarTloeb-

isa da evropuli sasamarTlos preroga-

tivad rCeba. saerTaSoriso organizacia 

”Article XIX“3 aqtiurad muSaobs saxelm-

wifoebTan, raTa saerTaSoriso samar-

TalSi sityvis Tavisuflebis sakiTxebi 

erTian standartSi moeqces.

winamdebare naSromis mizania, ganixi-

los gamoxatvis Tavisufleba, misi arsi 

da regulireba saerTaSoriso asparezze 

da saqarTveloSi, da misi kavSiri kidev 

erT umniSvnelovanes uflebasTan – rep-

utaciasTan. 

gamoxatvis Tavisuflebis, rogorc 

adamianis fundamenturi uflebis, gan-

sakuTrebul mniSvnelobazea saubari 

statiis pirvel TavSi. mimoxilulia am 

uflebasTan dakavSirebuli Teoriebi, 

romlebic saukuneebis ganmavlobaSi Se-

muSavda;

meore Tavi eZRvneba cnebaTa – `gamo-

xatvis Tavisufleba~, `reputacia~, `de-

fa macia~ – ganmartebas; 

mesame TavSi mimoxilulia evropuli 

sasamarTlos praqtika kritikis sxva-

dasxva obieqtTan mimarTebiT; xazgasmu-

lia gansxvaveba faqtebsa da SefasebiT 

msjelobebs Soris, rogorc evropuli 

sasamarTlos, aseve germaniis, inglisis, 

aSS-is sasamarTloTa praqtikaSi, gami-

jnulia kritikisa da defamaciis cne-

bebi; 

meoTxe TavSi saubaria: pasuxis-

mge  blobis formebze, romelic SeiZ-

le  ba dadges, Tu Jurnalisti arake-

Ti lsindisierad moqmedebda infor-

maciis gavrcelebisas, aseve, mediis 

TviTregulirebaze sxvadasxva saxelm-

wifoSi;

mexuTe Tavi eTmoba gamoxatvis Ta vi-

suflebis, reputaciis uflebisa da me-

naTia TevzaZe

interesTa konfliqti: gamoxatvis Tavisufleba 
da sxvaTa reputacia
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diis TviTregulirebis sakiTxebs saqar-

TveloSi;

daskvnis saxiT Camoyalibebulia naS-

romSi gadmocemuli yvelaze mniSvnelo-

vani sakiTxebi. avtoris mosazrebebi, Tu 

romel sazogadoebaSi sad unda gaivlos 

zRvari reputaciis uflebasa da gamox-

atvis Tavisuflebas Soris.

1. gamoxatvis Tavisuflebis roli da 
umTavresi miznebi 

dReisaTvis yvela samarTlebriv 

saxelmwifoSi, kanonmdeblobis doneze 

mainc, garantirebulia gamoxatvis Ta-

visufleba, rogorc ufleba, romlis ga-

reSec demokratiuli sazogadoebis ar-

seboba SeuZlebeli iqneboda. 

saukuneebis ganmavlobaSi viTarde-

ba oTxi ZiriTadi Teoria imis Sesaxeb, 

Tu ra sargebloba moaqvs sazogadoe-

bisTvis gamoxatvis Tavisuflebis dac-

vas. mecnierebi4 ixilavdnen sityvis 

Tavisuflebas, rogorc:

simarTlis dadgenis winapirobas;1. 

TviTganviTarebis erT-erT mniS-2. 

vnelovan saSualebas;

demokratiis aRmSeneblobaSi sa-3. 

zogadoebis monawileobis uzrunve-

lyofis aucilebel pirobas;

individis saxelmwifosgan Tavdacvis 4. 

saukeTeso meqanizms. 

qvemoT detalurad ganvixilavT oT-

xive Teoriis arssa da ZiriTad miznebs.

1.1. sityvis Tavisufleba simarT-

lis gamovlenis mniSvnelobasTan 

mimarTebiT

mecnierTa nawili sityvis Tavi su-

flebas ganixilavs sazogadoebisTvis 

simarTlis mniSvnelobasTan mimarTebiT. 

ori saukunis win miltonma Tavis naSrom-

Si5 – „saubari aralicenzirebuli beWd-

vis TavisuflebisTvis~ – xazi gausva si-

tyvis Tavisuflebis rols da daasabuTa, 

rom mis gareSe sazogadoeba iarsebebda 

informaciul vakuumSi da ver moxde-

boda im sakiTxTa WeSmaritebis dadgena, 

romelTa Sesaxebac xalxs unda scodno-

da; miltonis ideebi farTod aitaca jon 

stuart milma, romelic amtkicebda, 

rom gamoxatvis Tavisuflebis SezRudva 

ar unda moxdes arcerT SemTxvevaSi, 

radganac nebismierma Carevam SeiZleba 

uaryofiTi gavlena moaxdinos simarT-

lis dadgenaze da, Tundac informacia 

mcdari iyos, misi gacxadebiT garkveuli 

sargebeli sazogadoebam mainc SeiZleba 

miiRos.6 SezRudva ki, nebismieri for-

miT, winaswarve ubiZgebs adamianebs, ar 

gamoxaton mosazrebebi, Tundac darw-

munebulni iyvnen maT sisworeSi. aseT 

SemTxvevaSi viRebT simarTles, romel-

ic „mkvdari dogmaa da ara cocxali 

organizmi~.7 milis Sexedulebani abso-

luturia da, Sesabamisad, kontrargumen-

tic bevri arsebobs. magaliTad: rasistu-

li gamonaTqvamebi, Tundac simarTlis 

marcvals moicavdes, gaumarTleblad 

Seuracxyofs sxvas; simarTlis codna 

sazogadoebisTvis yvela SemTxvevaSi 

ar aris aucilebeli, radgan Tavad si-

marTlec subieqturi faseulobaa da 

ramdeni adamianicaa, imdeni Sexeduleba 

arsebobs simarTleze. WeSmariteba, 

rogorc myari dogma, ar arsebobs. mili-

sa da absolutistTa Teoria marTebu-

lia samecniero diskusiebis SemTxvevaSi, 

roca yovelma axalma, Tundac provoka-

ciulma, ideam axal kvlevebs SeiZleba 

daudos saTave. Tumca ucenzuro gamox-

atvis ufleba, roca saqme farTo sazoga-

doebas exeba, xSirad absurdis Teatrs 

emsgavseba.8 magaliTad, Tu saxezea 

faqtebi, romlebic moicavs saxelmwifo 

saidumloebas, an gamonaTqvamebi, rom-

lebic umarTebulod Seuracxyofs sx-

vebs.

aSS-is sasamarTloebi milis Teoriis 

gamyarebas bevr gadawyvetilebaSi See-

cadnen, magaliTad, saqmeSi – abraamsi 

SeerTebuli Statebis winaaRmdeg9 – mosa-

marTle holmsma xazi gausva „ideebiT 

vaWrobis~ rols da simarTles, rogorc 

„erTaderT safuZvels, romelzec ada-

mianTa survilebi uSiSrad SeiZleba 

ganxorcieldes~.10 

absolutistTa Teoriis winaaRmdeg 

oponentebs sakmaod mtkice argument-

ebi aqvT. Tu gamoxatvis Tavisufleba 



saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

 252

„ideebiT vaWrobaa~, maSin nebismieri sax-

is vaWrobaSi arsebobs wesebi, romleb-

sac vaWrebi unda daemorCilon da ver-

cerT SemTxvevaSi abstraqtuli mizani 

– simarTlis dadgena – sxvaTa uflebebis 

Selaxvas ver gaamarTlebs.

ufro realisturia mecnierTa meore 

nawili, romelic sityvis Tavisuflebas 

ganixilavs ara rogorc simarTlis gam-

ovlenis saSualebas, aramed mas xedavs, 

rogorc adamianis TviTganviTarebis 

winapirobas. ufro vrclad am sakiTxs 

exeba Semdegi qveTavi.

1.2 sityvis Tavisufleba da adami-

anis TviTganviTareba

adamianis TviTganviTarebis doqtri-

nas argumentad yvelaze xSirad adami-

anis uflebaTa evropuli sasamarTlo 

iyenebs. gamoxatva aris saSualeba, adami-

anma ikiTxos, moisminos, gamoamJRavnos 

Tavisi pirovnuli Strixebi, anu gaakeTos 

yvelaferi, rac xels Seuwyobs pirovne-

bis zrdas, inteleqtualur ganviTare-

bas, riTac umTavresad es ukanaskneli 

cxovelisgan gansxvavdeba. personaluri 

avtonomia, ufleba, gamoirCeode sxve-

bisgan da eZiebde gzebs, ipovo sakuTari 

Tavi, rasakvirvelia, ganekuTvneba adami-

anis uflebebs, magram iWreba evropuli 

konvenciiT daculi piradi cxovrebis11 

sferoSi, da ara marto. pirovnul ganvi-

Tarebas SeiZleba davukavSiroT ufleba 

karg ganaTlebaze, uzrunvelyofil ma-

terialur mdgomareobaze, religiis 

Tavisuflebaze da a.S., anu SeuZlebelia 

adamianis avtonomiis farglebis dadge-

na da, am Teoriis Sesabamisad, advilad 

SeiZleba absoluturad ugulebelvyoT 

interesi meore mxarisa, romlis aseve 

TviTganviTarebasac SeiZleba Cveni si-

tyvis Tavisufleba xels uSlides. 

unda aRiniSnos, rom milis Teo-

riisgan gansxvavebiT, pirovnuli ganvi-

Tarebis doqtrina ganasxvavebs gamoxat-

vis TavisuflebaTa saxeebs. am Teoriis 

Sesabamisad, politikuri da moraluri 

diskusiebi absoluturad dacul sfero-

Si xvdeba, magram Temebi, romlebic ara-

nair sazogadoebriv „samarTlian~ inter-

ess ar exeba, gamoxatvis TavisuflebiT 

ver iqneba uzrunvelyofili. 

sazogadoebis yvelaze `samarTlian~ 

interesad mecnierTa didi nawili piris 

qveynis marTvaSi monawileobas miiCnevs.

1.3. moqalaqeTa monawileoba 

demokratiis marTvaSi da saxelmwi-

fos mxridan kontrolis SezRudva 

Tanamedrove msoflioSi didi po-

pularobiT sargeblobs ori Teoria ga-

moxatvis TavisuflebasTan mimarTebiT: 

gamoxatvis ufleba uzrunvelyofilia, 

raTa moqalaqeebma monawileoba miiRon 

qveynis marTvaSi da akontrolon saxel-

mwifo, rom is ar Caerios individebis 

mier sakuTari uflebebis ganxorciele-

baSi. gadawyvetilebaSi – vitni kali-

forniis winaaRmdeg12 – iTqva:

[...]isini, vinc moipoves Cveni saxelm-

wifoebrioba, miznad isaxavdnen, xalx-

isTvis miecaT ufleba, ganviTarebuli-

yvnen [...]. maT sjerodaT, rom gqondes 

Tavisufleba, ifiqro, rac ginda da am-

bobde imas, rasac fiqrob, aris sawin-

dari politikuri simarTlis aRmoCenisa 

da gavrcelebisa da es mizani unda amoZ-

ravebdes yvela droSi amerikis mTav-

robas.

konstitucionalizmis mTavari prin-

cipis – „xelisufleba xalxis mier da 

xalxisTvis~13 – ganxorcieleba sityvis 

Tavisuflebis gareSe SeuZlebelia da 

SexedulebaTa gacvla aris erT-erTi 

forma qveynis marTvaSi monawileobisa. 

politikur diskusiebs, umciresobaTa 

interesebis gatarebas, diskriminaci-

is yvela formis akrZalvas safuZvlad 

sworedac rom gamoxatvis Tavisufleba 

udevs. Tu ar aris diskusiebi, Tu pre-

sas ar SeuZlia sxvadasxva, Tundac 

Seuracxmyofeli, Tvalsazrisi gamo-

aqveynos, maSin adamianebi moklebuli 

arian Segnebuli politikuri arCevanis 

SesaZleblobas. es ki imas niSnavs, rom xe-

lisuflebis armqoneT ar eqnebaT Sansi, 

xelisuflebis mqoneni Secvalon xmis 

mimcemTa darwmunebis gziT; Tu ar aris 

sityvis Tavisufleba, ar aris informa-

ciac, romelzec orientirebuli iqne-
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boda saxelmwifos xelmZRvanelobac. 

gamoxatvis Tavisufleba aucilebelia 

rogorc mTavrobisTvis, ise xalxisT-

visac, da am mimarTebiT misi xelyofa 

aris danaSauli saxelmwifos winaaRm-

deg.14 

Teoria, romelic gamoxatvis Tavi-

suflebas xedavs rogorc saSualebas, 

sazogadoebam Tavi daicvas saxelmwi-

fosgan, ufro negatiuri xasiaTisaa. mis 

mimdevarTa azriT, sityvis Tavisufleba 

arsebobs imisTvis, rom pirovnebam Tavi 

daicvas saxelmwifos mxridan Carevisgan, 

anu SexedulebaTa Tavisufali gavr-

celeba pirovnebis TviTdacvis saukeTe-

so saSualebaa.

SeuZlebelia gamijno, romelia ze-

moT CamoTvlil TeoriaTagan swori, 

ufro marTebulia, Tu vityviT, rom 

TiToeuli maTgani erTmaneTs avsebs da 

srulad pasuxobs SekiTxvas, Tu ra fa-

seulobebs moicavs Tavis TavSi gamoxat-

vis Tavisufleba. 

2. cnebaTa – gamoxatvis Tavisufleba, 
defamacia, reputacia – ganmarteba da 
Sesabamisi saerTaSoriso praqtika

terminTa – „defamacia~, „gamoxatvis 

Tavisufleba~, „reputacia~ – zusti gan-

marteba pirdapir arcerT saerTaSori-

sosamarTlebriv aqtSi ar aris mocemu-

li, Tumca SegviZlia vixelmZRvaneloT 

samarTlis damxmare wyaroebidan, rog-

orebicaa; evropuli sasamarTlosa da 

sxvadasxva saxelmwifos uzenaesi sasa-

marTloebis praqtika.

2.1. gamoxatvis Tavisuflebis gan-

marteba da am uflebis saerTaSori-

so samarTalSi Camoyalibebis mokle 

istoria

saerTaSoriso samarTalSi „gamo xa-

tvis Tavisuflebis~ paralelurad ga-

moiyeneba terminebi: `sityvis Tavi suf-

leba~ da „azris Tavisufleba~. gamoxat-

vis Tavisufleba yvelaze mravlismom-

cve lia da ar izRudeba sityvis an azris 

Tavi suflebiT, radganac, magaliTad, 

ka ri katura xvdeba gamoxatvis Tavi suf-

le baSi, magram naklebad xvdeba azris 

an, miT umetes, sityvis TavisuflebaSi. 

gamoxatva SeiZleba moxdes azris, ka-

rikaturis, dumilis, Jestikulaciis, 

yru-munjTa salaparako enis, unifor-

mis tarebis saSualebiT,15 yvela for-

miT, riTac adamiani cdilobs, sa ku-

Ta  ri mosazrebebi sxvaTaTvis cno b-

i   li gaxados. rasakvirvelia, gan sa-

ku   T rebuli mniSvneloba eniWeba in-

fo r maciis gavrcelebis masStabebs. 

ma   ga liTad, saqmeSi – jersildi da-

niis winaaRmdeg16 – sasamarTlom xazi 

gausva im faqtis gansakuTrebul mniS-

v nelobas, rom sadavo gancxadebebi ga-

keTebuli iyo `kargad informirebuli 

sazogadoebisTvis gankuTvnil serio-

zul satelevizio programaSi~, rac am-

Zafrebda reputaciisadmi miyenebul 

zians, da piriqiT, gadawyvetilebaSi – 

oto premingeris instituti avstriis 

winaaRmdeg17 – iTqva:

[...] am SemTxvevaSi mcire iyo al-

baToba, vinmes gaucnobiereblad enaxa 

arasasurveli masala. auditorias hqo-

nda sakmarisi SesaZlebloba, winaswar 

scodnoda filmis xasiaTis Sesaxeb.

gamoxatvis Tavisufleba ZiriTadi da 

universaluri Rirebulebaa, romelic, 

upirveles yovlisa, Tavad ganapirobebs 

sxva uflebebiTa da TavisuflebebiT 

sargeblobis SesaZleblobas.18 saerTa-

Soriso samarTalSi sityvis Tavisufleba 

pirvelad ganmtkicebul iqna 1948 wlis 10 

dekembris adamianis uflebaTa sayovel-

Tao deklaraciaSi19, Semdeg – 1950 wlis 

adamianis uflebaTa evropul konven-

ciaSi20, yvelaze farTod ki Camoyalibda 

1966 wlis samoqalaqo da politikur 

uflebaTa saerTaSoriso paqtSi.21

presis gansakuTrebul rols ev-

ropulma sasamarTlom uamrav gadaw-

yvetilebaSi gausva xazi da, ufro met-

ic, presas garkveulwilad demokratiis 

dacvis valdebulebac ki daakisra. 1976 

wlis gadawyvetilebaSi – hendisaidi 

didi britaneTis winaaRmdeg – naTqvamia:

gamoxatvis Tavisufleba demokra-

tiuli sazogadoebis erT-erTi arse-

biTi safuZvelia, misi progresisa da 
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TiToeuli adamianis ganviTarebis erT-

erTi ZiriTadi piroba. me-10 muxlis 

me-2 punqtis Tanaxmad, igi gamoiyen-

eba ara marto informaciisa da mosaz-

rebebis mimarT, romlebsac bevri iz-

iarebs an gulgrilad ekideba, aramed 

iseTi sakiTxebis mimarTac, romlebic 

Seuracxmyofeli, Tavzardamcemi an 

SemaSfoTebelia saxelmwifos an mosax-

leobis nawilisTvis. amgvaria moTxovne-

bi pluralizmisa, Semwynareblobisa da 

farTo TvalTaxedvisa, romelTa gare-

Sec SeuZlebelia demokratiuli sazoga-

doebis arseboba.22 

gamoxatvis Tavisufleba ar miekuT-

vneba absolutur uflebaTa ricxvs. ev-

ropuli konvenciis me-10 muxlis me-2 

punqtiT nebadarTulia SezRudvebi, 

romelTa daniSnuleba sazogadoebri-

vi interesebis dacva, sasamarTlo xe-

lisuflebis avtoritetis SenarCuneba, 

anda sxvaTa piradi uflebebis dacvaa. 

SesaZlo SezRudvebis diapazoni Za-

lian farToa. sasamarTlo TiToeul 

SemTxvevaSi ganixilavs da iRebs gadaw-

yvetilebas, xdeba Tu ara Careva saxelm-

wifos mxridan da, erTi mxriv, iTval-

iswinebs sazogadoebis interess – iyos 

informirebuli, survilsa da uflebas 

– miiRos informacia; meore mxriv ki ad-

gens „nebadarTuli kritikis farglebs~, 

romelsac gamoxatvis Tavisufleba ar 

unda gascdes.23 sasamarTlo aseve axor-

cielebs zedamxedvelobas, Tu ramdenad 

sworad iyeneben saxelmwifoebi maTTvis 

miniWebul uflebamosilebas, hqondeT 

sakuTari Sefasebis zRvari, Tu rodis 

aris Careva samarTlebrivad mizanSe-

wonili.24

evropis sasamarTlos mier SemuSa-

vebulia e.w. `sammagi testi~, romlis 
mixedviT, gamoxatvis TavisuflebaSi 
Careva mizanSewonilia, Tu:

Careva1.  (rac niSnavs „formalobebs~, 
„pirobebs~, „SezRudvebs~ an „sanq-

ciebs~) gaTvaliswinebulia kanoniT;

kanoni2.  miznad unda isaxavdes erT-
erT interess an Rirebulebas, ro-

melic me-10 muxlis me-2 punqtSia mi-

TiTebuli;

Careva3.  aucilebeli unda iyos de-

mokratiul sazogadoebaSi.

saboloo jamSi, gamoxatvis Tavisu-

flebis mizani aseTia: dacul iqnes ada-

mianis ufleba, hqondes da gaavrcelos 

sakuTari Sexedulebebi, miiRos infor-

macia, anda, saerTodac, uari Tqvas in-

formaciis gavrcelebasa Tu miRebaze.25

2.2 defamaciis ganmarteba saerTa-

Soriso samarTalSi

defamacia aris piris Sesaxeb mcdari 

informaciis gavrceleba konkretul 

faqtebze dayrdnobiT, rac laxavs mis 

reputacias.26 defamacia SeiZleba iyos 

werilobiTi an sityvieri. defamaciis 

obieqtia nebismieri adamianis (zo gi-

erTi qveynis iurisdiqciiT, gar dac-

vlili adamianis) an iuridiuli piris 

reputacia. gamonaklisis saxiT unda 

aR vniSnoT sajaro struqturebi, rom-

lebic ar sargebloben evropuli konv-

enciis dacviT, rac imiT aixsneba, rom 

aseT organoebs Tavis dacvis meti 

saSualeba aqvT da Tmenis valdebulebac 

metad akisriaT. Tumca pirebi, romlebic 

sajaro struqturebs warmoadgenen, 

inarCuneben uflebas individualur 

dacvaze.27 

gancxadeba rom defamaciad CaiT-

valos, unda iyos gamoqveynebuli, sa-

ziano reputaciisTvis da mcdari. gamo-

qveyneba gulisxmobs nebismieri saxiT 

informaciis sazogadoebisTvis miwode-

bas. mcdari gancxadeba aucileblad 

unda iyos faqtis Semcveli. magaliTad, 

Sexedulebebi da xumrobebi defamaciad 

ver CaiTvleba; aseve ar CaiTvleba defa-

maciad karikaturebis gavrceleba.28 did 

britaneTSi nebismieri sarCeli, romel-

ic exeba karikaturebs, satirul da iu-

moristul nawarmoebebs, gansaxilvelad 

arc miiReba, Tumca aqac ar gvaqvs saxeze 

uflebis absolutizacia. politikuri 

diskusiis Tavisuflebis deklaraciaSi29 

weria, rom iumori da satira daiSveba 

im farglebamde, roca sazogadoeba ar 

Sedis SecdomaSi saqmis faqtobriv gare-

moebebze miTiTebiT. 
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2.3 reputaciis ganmarteba da 

Sesabamisi praqtika

reputacia gulisxmobs im pativis-

cemas, romelsac grZnobs sazogadoebis 

garkveuli nawili piris mimarT.30 reput-

aciis Selaxva aris piris daknineba saRad 

moazrovne adamianTa TvalSi, an qmede-

ba, romelmac Sedegad gamoiRo piris 

mimarT siZulvili, dacinva an zizRi.31 

reputacia ver eqneba usulo sagans, mem-

kvidreobas, saxelmwifos, xalxs, reli-

giur da saxelmwifoebriv simboloebs, 

adamianTa dajgufebas.32 am ukanasknelT-

an dakavSirebiT saerTaSoriso praqtika 

Semdegnairia: Tu saqme exeba kavSirs, 

rogorc erTeuls, maSin is, rogorc iu-

ridiuli piri, icavs Tavs; Tu adamianTa 

garkveuli jgufis, da ara iuridiuli 

statusis mqone erTeulis, reputacia 

ilaxeba, am jgufis calkeuli wevrebi 

daicaven Tavs sarCelis saSualebiT, Tu 

daamtkiceben, rom konkretulad maTi 

pirovnebebis reputacia Seilaxa. 

 „ufleba reputaciis dacvaze~33 

xvdeba adamianis uflebaTa evropuli 

konvenciis merve muxliT34 dacul sf-

eroSi. evropuli sasamarTlos gan-

martebiT, reputacia aris piradi cx-

ovrebis nawili, radganac sazogadoebis 

mier individis mimarT damokidebuleba 

aris am individis TviTmyofadobisa da 

Rirseulobis SegrZnebis (phsycologi-
cal integrity) nawili.35 Sesabamisad, piris 

ufleba, hqondes piradi cxovreba dac-

uli, gulisxmobs aseve uflebasac, ise 

warmoaCinos sakuTari Tavi, rogoradac 

is Tavad xedavs, sxvaTa Carevis gareSe.36

gadawyvetilebaSi – gurgeniZe sa-

qa r Tvelos winaaRmdeg – aRiniSna, rom 

„evropuli konvencia ar icavs pati-

vis, Rirsebisa da kargi reputaciis 

uflebas, rogorc aseTs. miuxedavad 

amisa, igi ar uSvebs, Seilaxos individ-

is is `Sinagani~ samyaro, romelic mis 

pirovnebas Tavisuflad ganviTarebisa 

da Camoyalibebis SesaZleblobas unda 

aZlevdes, an kidev, ziani miadges im 

`garegan~ samyaros, romelSic individs 

gare faqtorebis Carevis gareSe unda 

SeeZlos urTierTobaTa damyareba ms-

gavs individebTan, mTel samyarosTan, 

maT Soris profesiul da komerciul 

sferoebSic.~37

3. konfliqti reputaciis uflebasa 
da gamoxatvis Tavisuflebas Soris 
da saerTaSoriso praqtikiT 
dadgenili zRvari 

evropuli sasamarTlos gadawyve-

tilebebSi, romlebic defamacias, kri-

tikasa da sityvis Tavisuflebas exeboda, 

aRniSnulia presis, rogorc „demokrati-

is modaraje ZaRlis~, roli,38 romelic 

erTaderTi saSualebaa, dakmayofildes 

sazogadoebis interesi, iyos informire-

buli mniSvnelovan sakiTxebze iseT 

SemTxvevaSic ki, roca informacia sa-

zogadoebis azrs orad yofs.39 

saerTaSoriso samarTalSi mkacrad 

aris gavlebuli zRvari kritikasa da 

defamacias Soris. defamacia ganimarte-

ba rogorc piris Sesaxeb mcdari infor-

maciis gavrceleba konkretul faqtebze 

dayrdnobiT, rac laxavs mis reputacias 

da ar xvdeba evropuli konvenciis meaTe 

muxliT dacul sferoSi, maSin, roca 

kritikaze vrceldeba es muxli. mraval 

gadawyvetilebaSi evropulma sasamarT-

lom daadgina, rom saxelmwifo orga-

noebma unda iTminon kritika, Tundac 

Seuracxmyofeli da provokaciuli,40 

xolo presas SeuZlia imsjelos saxelm-

wifoebriv sakiTxebze, iseTze, rogori-

caa, magaliTad, qveynis teritoriuli 

mTlianoba, Tu mis msjelobaSi ar aris 

antisaxelmwifoebrivi mowodebebi;41 

sasamarTlo aseve adgens nebadarTu-

li kritikis farglebs, imis gaTvali-

winebiT, Tu ramdenad keTilsindisierad 

moqmedebda informaciis gamavrcele-

beli da ra wvlili Seitana kritikam sa-

zogadoebis ganviTarebaSi. 

praqtikaSi Znelia defamaciisa da 

kritikis erTmaneTisgan gansxvaveba. 

de famaciis cnebidan gamomdinare, Se-

fa sebiTi msjelobebi defamaciad ver 

dakvalificirdeba, Tumca xSirad erTi 

da igive naTqvami faqtobrivi garemo-

e bebis momcvelicaa da SefasebiT xasi-

aTsac atarebs; aseve, Tu informaciis 
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gamavrcelebels swams, rom mis mier 

gavrcelebuli informacia sworia da 

man gonivrul farglebSi gadaamowma 

misi siswore, saxeze gvaqvs kritika da 

ara defamacia. 

mesame Tavis mizania, erTmaneTisgan 

gavmijnoT defamacia da kritika, aseve 

ganvmartoT, ra aris nebadarTuli kriti-

ka, ra gansxvavebaa faqtebis momcveli in-

formaciisa da sakuTari Sexedulebebis 

gavrcelebas Soris.

3.1 nebadarTuli kritikis farglebi: 

gansxvavebuli sasamarTlo praqtika 

sxvadasxva kritikis obieqtTn 

mimarTebiT 

evropuli sasamarTlos praqtika ga-

n sxvavebulia imis mixedviT, Tu vin aris 

kritikis obieqti.

nebadarTuli kritikis farglebi 

yvelaze farToa saxelmwifo orga-

noebTan mimarTebiT, gansakuTrebiT, Tu 

saqme exeba aRmasrulebel xelisufle-

bas. demokratiul sistemaSi mTavro-

bis saqmianobas zedamxedvelobas uw-

even ara marto sakanonmdeblo an sasa-

marTlo xelisufalni, aramed presa da 

sazogadoebrivi azric.42 es bunebriv-

icaa, maSin, roca sakanonmdeblo orga-

nos Semadgenlobas Tavad xalxi akom-

pleqtebs, aRmasrulebel xelisufle-

basTan dakavSirebiT xalxi msgavs ufle-

bas, rogorc wesi, moklebulia. 

evropuli sasamarTlo gadawyve ti-

lebaSi – von hanoveri germaniis wina-

aRmdeg43 – asxvavebs sajaro figurebs, 

romlebmac Tavad airCies politiko-

soba da pirebs, romlebic sajaro ganx-

ilvis sferoSi moxvdnen ara sakuTari 

surviliT, aramed romelime ojaxisadmi 

kuTvnilebis gamo da dasaSvebi kritikis 

farglebs am ukanasknelTan mimarTebiT 

aviwroebs. politikurma figurebma ki 

Tavadve airCies gza kritikisa, roca aq-

tiurad CaerTnen ama Tu im qveynis poli-

tikur cxovrebaSi.44

sasamarTlo xelisuflebasTan daka-

v SirebiT praqtika aseTia: me-10 muxlis 

me-2 punqtSi Carevis erT-erT safuZvlad 

sasamarTlo marTlmsajulebis xelSeux-

eblobaa miTiTebuli. adamianis ufle-

baTa evropulma sasamarTlom aRiara, 

rom xSir SemTxvevaSi Cndeba sasamarT-

los reputaciis dacvis gansakuTrebu-

li aucilebloba, Tumca sazogadoebas 

kvlavac unarCundeba ufleba, hqondes 

zusti informacia, Tu ras saqmianobs esa 

Tu is mosamarTle da keTilsindisierad 

asrulebs Tu ara is dakisrebul fun-

qciebs.45 ufro metic, iseT delikatur 

struqturasTan dakavSirebiTac, ro-

goric armiaa, Tu pirdapiri safrTxe ar 

emuqreba qveynis suverenitets an samx-

edro samsaxuris efeqtur funqcionire-

bas, am struqturisa da Semadgenlobis 

gakritikeba SesaZlebelia da kvlavac 

mTavari argumenti sazogadoebis gansa-

kuTrebuli interesia.46 

cnebebs: „zogadi mniSvnelobis saki-

Txebi~ da „sazogadoebis gansakuTrebu-

li interesi~ saerTaSoriso organiza-

cia „Article XIX~ ase ganmartavs: 

sazogadoebrivi interesi SeiZleba 

iyos da ar Semoifargleba sakiTxebiT, 

romlebic exeba xelisuflebis nebis-

mieri organos saqmianobas, sajaro in-

teresis sferoebs: politikas, jandacvas, 

uSiSroebas, usafrTxoebas, sasamarTlo 

marTlmsajulebis ganxorcielebas, so-

cialur da samomxmareblo interesebs, 

garemos, ekonomikas, xelovnebasa da 

kulturas, Tumca ar moicavs Zalian 

pirad sakiTxebs, romelTa mimarTac, 

albaT, interesi arsebobs, magram es 

aris ara aucilebeli interesi, aramed, 

ubralod, cnobismoyvareoba, anda adami-

anuri bunebis ltolva sensaciebisadmi.

sazogadoebis interesi Tavis TavSi 

moicavs misave uflebas, miiRos infor-

macia. aleqsandres saTamaSo iaraRe-

bis saqmeSi47 wamoiWra sakiTxi: ramdenad 

ilaxeba msgavsi interesi, roca infor-

maciis mimwodebeli ar arsebobs? anu 

SeiZleba Tu ara, me-10 muxlze dayrdno-

biT moeTxovos pirs, gaTqvas garkveuli 

informacia? Cemi azriT, Tu sazoga-

doebas aqvs kanonieri, samarTliani in-

teresi, maSin mas ufleba aqvs, flobdes 

informacias. magaliTad, roca saqme 

exeboda politikuri moRvawis mxridan 

samarTaldarRvevis gaSuqebas,48 finan-
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sur TaRliTobas,49 anda deputatis 

mxri dan ormagi xelfasis aRebis faq-

tis gaxmaurebas,50 sasamarTlom daad-

gina, rom sazogadoebas hqonda ufleba, 

scodnoda msgavsi SemTxvevebis Sesaxeb, 

magram, amave dros, roca saqme Seexo 

politikuri moRvawis pirad cxovre-

bas, upiratesoba reputacias mieniWa da 

ara sazogadoebis informirebulobis 

saWiroebas.51 saqmeSi – tameri estoneTis 

winaaRmdeg – vkiTxulobT:

politikur partiaSi qalbaton la-

anarus xangrZlivi monawileobis miuxe-

davad, sasamarTlo ar miiCnevs dadgeni-

lad, rom sadavo terminebis gamoyeneba 

mis pirad cxovrebasTan dakavSirebiT 

gamarTlebuli iyo zogadad an sazoga-

doebrivi mniSvnelobiT.52

xSirad gansxvavebis povna, Tu sa-

zogadoebis romeli interesia gama-

rTlebuli da romelia ganpirobebuli 

„sensaciebisadmi ltolviT~, Znelia. 

evropulma sasamarTlom saqmeSi – gur-

geniZe saqarTvelos winaaRmdeg – daad-

gina, rom, Tu piri sakmaod cnobili ar 

aris sazogadoebisTvis, masze infor-

maciis gavrcelebisgan Jurnalistma 

maqsimalurad Tavi unda Seikavos.53 ker-

Zo pirebze, kinovarskvlavebze an adami-

anebze, romlebic xelovnebis sxvadasxva 

sferoSi moRvaweoben, evropulma sasa-

marTlom daadgina:

gamoxatva, romelic gaumarTle-

blad Seuracxmyofelia sxvebisTvis da, 

romelsac aranairi wvlili ar Seaqvs 

nebismieri formis sazogadoebriv 

ganxilvebSi, rasac SeuZlia ganapiro-

bos Semdgomi progresi sazogadoebriv 

sakiTxebSi, ar xvdeba meaTe muxliT 

dacul sferoSi.54

3.2 faqtebis momcveli informaciisa 

da SefasebiTi Sexedulebebis gavr-

celeba – evropuli sasamarTlos 

gansxvavebuli praqtika

imis gasarkvevad, saxezea kritika Tu 

defamacia, informaciis Sinaarss didi 

mniSvneloba eniWeba. aucilebelia dadg-

indes: yvela konkretul SemTxvevaSi 

gamoxatva moicavda Sexedulebebs Tu 

faqtebs? ra mizani hqonda informaci-

is gavrcelebas? Tu faqtebis siswo-

ris mtkiceba SesaZlebelia, SefasebiTi 

msjelobebi gamoxatvis Tavisuflebis 

iseTi kategoriaa, romelic ufro far-

To dacviT sargeblobs da romelTan 

dakavSirebiTac pirs ver mosTxov verc 

wyaros miTiTebas da verc keTilsindi-

sierebis dacvas.55 SefasebiTi msjeloba 

aris piris mosazreba konkretul sakiTx-

Tan dakavSirebiT, romlis dasabuTebis 

moTxovna pirdapir kavSirSia gamoxat-

vis Tavisuflebis uxeS darRvevasTan.56 

saqmeSi – dalbani rumineTis winaaRmdeg57 

– sasamarTlom daadgina:

miuRebeli iqneba, Jurnalists Ca-

moerTvas ufleba, gamoxatos kritikuli 

SefasebiTi msjelobebi, Tu ver SeZlebs 

maTi WeSmaritebis damtkicebas.

Tumca, Tu sadavo gamonaTqvamebi 

faqtebs ar moicavs, isini me-10 muxliT 

absoluturad mainc ar aris daculi. 

saerTaSoriso samarTalSi arsebobs 

cneba `Seuracxyofis samarTali~ („in-
sult law~58), romelic exeba mosazrebebis 

gamoxatvas. SefasebiT msjelobebs unda 

amyarebdes sakmarisi, „minimaluri faq-

tobrivi safuZveli~59 da Jurnalisti 

unda moqmedebdes profesiuli eTikis 

Sesabamisad:

maSinac ki, rodesac gancxadeba uTan-

abrdeba SefasebiT msjelobas, Carevis 

proporciuloba SeiZleba damokidebuli 

iyos imaze, arsebobs Tu ara faqtobrivi 

safuZveli sadavo gancxadebisTvis, ram-

denadac TviT SefasebiTi msjelobac 

ki raime faqtobrivi safuZvlis gareSe 

SeiZleba iyos gadaWarbebuli.60

Tumca, amave dros, sasamarTlom 

daaskvna:

Jurnalisturi Tavisufleba aseve 

moicavs movlenebis ramdenadme gazvia-

debulad, an Tundac, provokaciulad 

asaxvas.61

pirveli saqme, sadac ganisazRvra, Tu 

ra aris faqti da ra SefasebiTi msjelo-

ba, iyo lingensi avstriis winaaRmdeg. 

sasamarTlom daadgina, rom faqtSi igu-

lisxmeba namdvilad, realurad momx-
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dari an arsebuli garemoebebi da sagne-

bi, romlebic eqvemdebareba mtkicebiT 

dadasturebas.62 

yvela sxva danarCeni gamonaTqvami 

SefasebiTi msjelobaa. sadavo sakiTxia 

kiTxvis samarTlebrivi Sefaseba. erTi 

SexedviT, kiTxva „uwyinari~ gamoxat-

vis Tavisuflebaa, magram, Cemi azriT, 

nebismieri gamoxatva ar kargavs Tavis 

Sinaarssa da formas, Tu winadadebis bo-

loSi wertilis nacvlad kiTxvis niSania 

dasmuli. 

3.3 faqtebis momcveli informaciisa 

da SefasebiTi Sexedulebebis gavr-

celeba – saxelmwifoTa gansxvave-

buli praqtika

faqtebisa da SefasebiTi msjelobeb-

is gamijvnis mimarT evropis qveynebisa da 

aSS-is samarTlebrivi praqtika sagrZno-

blad gansxvavdeba erTmaneTisgan. 

germaniis sasamarTloebis praqti-

ka ase Camoyalibda: informacia rom 

cilismwamebluri iyos, is aucileb-

lad unda Seicavdes faqtze miTiTebas. 

magaliTad, gamonaTqvami „Smidti – fa-

Sisti~ CaiTvala cilismwameblurad im 

SemTxvevaSi, roca Jurnalisti miznad 

isaxavda, xazi gaesva mosarCelis faSis-

turi warsulisTvis, Tu es ukanaskneli 

namdvilad moRvaweobda periodSi, roca 

SesaZlebeli iyo garkveuli kavSirebi 

hqonoda faSistur wreebTan. Tumca rep-

lika, „faSisto~, romelic ufro piris 

politikur Sexedulebebze amaxvilebs 

yuradRebas, SefasebiT msjelobad iqna 

miCneuli.63 didi britaneTis sasamarT-

loebi SefasebiT msjelobebs ufro vi-

wro kuTxiT ganixilaven. magaliTad, 

saqmeSi – torneri MGM-is winaaRmdeg – 

dadginda, rom gamonaTqvamebi – „ugemov-

no~ an „damRupveli zegavlenis mqone ki-

noindustriaze~ – SefasebiTi msjelobe-

bia, romelnic esTetikis sferos gane-

kuTvnebian, xolo gadawyvetilebaSi 

– devisi Sefstounis winaaRmdeg – sasa-

marTlom xazi gausva, rom „zulusebze 

ukanono Tavdasxma~ – faqtze miTiTebaa, 

xolo Jurnalistis meore gamonaTqvami, 

rom kapitani devisi „uvargisia samxedro 

samsaxurisTvis~ – ubralod mosazreba. 

saqmeSi – kimsli futis winaaRmdeg – 

vkiTxulobT:

Tu mopasuxe jer uTiTebs faqtze, 

romelic ama Tu im pirma Caidina da 

Semdeg gamoxatavs Sexedulebas, rom es 

saqcieli uRirsia, maSin aseTi Sefaseba 

mxolod mosazrebaa, magram Tu mopa-

suxe, ubralod, ambobs, rom ama Tu im 

pirma raime uRirsi qmedeba Caidina da 

ar akonkretebs, razea saubari, maSin sax-

ezea defamacia. aseve, Tu Jurnalists 

sworad formulirebuli faqtebidan 

Seuracxmyofeli daskvnebi gamoaqvs, sa-

varaudod, is kvlav defamacias Cadis.64

aSS gamoirCeva yvelaze loia lu ri 

damokidebulebiT sityvis Tavisufl-

ebasTan mimarTebiT, rasac konstituci-

is pirveli damatebis Canaweri ganapi-

robebs:

kongress ar SeuZlia, gamosces ra -

ime kanoni religiis dadgenisa da Ta-

visufali aRmsareblobis akrZalvis, 

sityvisa da beWdvis Tavisuflebis an 

xalxis mSvidobiani Sekrebisa da saCivr-

is dakmayofilebis Sesaxeb xelisufleb-

isTvis peticiiT mimarTvis uflebebis 

SezRudvis Taobaze.65 

Tumca aSS-is sasamarTloebi mainc 

axerxeben TviTSemoqmedebas. 

saqmeSi – niu-ork Taimsi salivanis wi-

naaRmdeg66 – dadginda, rom Tu gamonaTq-

vamebi mcdaria da Jurnalisti moqmedeb-

da maTi gavrcelebisas arakeTilsin-

disierad, maSin saxezea defamacia da 

informaciis gamavrcelebels daekisra 

fuladi saxiT jarimis gadaxda. Tumca 

saqmeSi – gerci robert volSis winaaRm-

deg67 – aRiniSna, rom nebismieri mkacri 

saxis jarimis daweseba defamaciisTvis 

ewinaaRmdegeba konstituciis pirvel 

damatebas. imave saqmeSi sasamarTlom 

calsaxad daaskvna, rom „mcdari mosaz-

reba~ ar SeiZleba arsebobdes da nebis-

mieri SefasebiTi msjelobis gavrceleb-

is ufleba absoluturad dacul ufle-

baTa ricxvs miekuTvneba. 
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3.4 informaciis testi keTilsindis-

ierebasa da sarwmunoobaze

mas Semdeg, rac sasamarTlo daad-

gens, rom gavrcelebuli sadavo infor-

macia moicavs faqtebs da ara SefasebiT 

msjelobebs, unda gairkves, infor-

maciis gamavrcelebeli moqmedebda Tu 

ara keTilsindisierad. rodesac piri 

davobs reputaciis Selaxvaze, manve unda 

daamtkicos, rom informacia mcdaria. 

rodesac saqme exeba faqtebis momcveli 

informaciis gavrcelebas, faqtebis 

sisworis dasabuTeba Jurnalists eki-

sreba, gansakuTrebiT, Tu damtkicdeba, 

rom Jurnalisti arakeTilsindisierad 

moqmedebda,68 Tumca, Tu saqme sazoga-

doebisTvis gansakuTrebuli interesis 

mqone sakiTxebs exeba, tvirTma SesaZloa 

mopasuxisgan (Jurnalistisgan) kvlav 

mosarCeleze gadainacvlos.69 

informacia malfuWebadi saqone-

lia da misi gamoqveynebis Seyovnebam, 

Tundac mcire xniT, SeiZleba xelyos 

misi Rirebuleba da misdami interesi.70

Jurnalistis movaleoba aris, imo-

qmedos gonivrulad, keTilsindisi-

erad, Jurnalisturi eTikis Sesabamisad, 

SeZlebisdagvarad, gadaamowmos siswore 

faqtebisa, razec miuTiTebs, da ganzrax 

ar daamaxinjos informacia. damoukide-

beli gamoZiebis Catareba mas ar evaleba. 

Tu vrceldeba informacia, romelic 

oficialuri wyaroebidanaa aRebuli, 

iTvleba, rom Jurnalists aRar evaleba 

misi sisworis Semowmeba,71 Tuki, rasak-

virvelia, Segnebulad ar avrcelebs 

aSkarad mcdar informacias.72

saerTaSoriso samarTalSi arsebobs 

aseTi termini ̀ gonivruli publikacia~,73 

rac moicavs sam punqts, rasac infor-

maciis gavrceleba unda akmayofileb-

des:

igi unda xvdebodes sazogadoebis in-• 
teresis sferoSi;

Jurnalisti (an piri, vinc informa-• 
cias avrcelebs) unda moqmedebdes 

keTilsindisierad;

informacias gavlili unda hqondes • 
sarwmunoobaze testi minimalur 

doneze mainc;

Tu Jurnalisti gascdeba `gonivru-

li publikaciis~ farglebs, dadgeba misi 

mxridan pasuxismgebloba. Jurnalistis 

mxridan pasuxismgeblobis saxeebsa da 

cenzuris alternativebze visaubrebT 

meoTxe TavSi. 

4. ra Sedegi mohyveba defamaciur 
gancxadebebs da ra bedi eweva 
Jurnalists, romelic scdeba 
`dasaSvebi kritikis~ farglebs?!

bolo aTi wlis ganmavlobaSi TiT-

qmis yvela demokratiuli qveynis kanon-

mdeblobaSi Sevida cvlilebebi da 

ciliswamebisTvis sisxlissamarTlebri-

vi pasuxismgebloba Seicvala samoqa-

la qoTi. gamonaklisad rCeba defama-

cia, romelic winaswar ganzraxviT iyo 

Cadenili. 

evropulma sasamarTlom aRniSna, 

rom „Tavidan unda iqnes acilebuli 

sasjelis iseTi formebi, romelTa 

Sedegadac moqalaqeebi winaswarve dam-

frTxalni iyvnen azris an Sexedulebebis 

gamosaxatavad~74, radganac saxeze viRebT 

faruli cenzuris safrTxes.

evropuli sasamarTlos praqtikaSi 

vxvdebiT pasuxismgeblobis Semdeg sax-

eebs: publikaciis akrZalva, jarima, pa-

suxis gacema.75 sasurvelia, sifrTxiliT 

moekidon adgilobrivi sasamarTloebi 

moraluri zianis anazRaurebisTvis 

kompensaciebis dawesebas, Tu saqme did 

Tanxebs exeba76, an SeiZleba, Tanxa obieq-

turi TvalTaxedviT ar iyos didi, magram 

gazeTi gakotrebis piramde mihyavdes.77 

„Article XIX~ dokumentSi „defamaciis 

gansazRvra – gamoxatvis Tavisufleba 

da reputaciis dacva~78 – rekomendaciis 

saxiT sTavazobs saxelmwifoebs, gaauqmon 

defamacia, rogorc sisxlis samarTlis 

kanonmdeblobiT dasjadi qmedeba, aseve, 

samoqalaqo sarCelisTvisac mosarCeles 

dauweson vada 1 weli publikaciis ga-

moqveynebidan, garda gamonaklisi Sem-

Txve vebisa. 

informaciis gavrcelebisas Ju-

r   na listis pasuxismgeblobaze saub-

ris dros ar unda dagvaviwydes pi re-
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bic, romelTa saSualebiTac info r-

ma cia vrceldeba – igulisxmebian re-

da  qtorebi da gamomcemlebi.79 aseTi 

pirebi JurnalistTan erTad ageben 

pasuxs defamaciisTvis, Tu isini iyvnen 

informirebulni, rom defamaciuri 

xasiaTis statia vrceldeboda. logi-

kuria, rom ubralo realizatoris, 

presis agentis an gazeTis gamyidvelis 

pasuxismgebloba ver dadgeba. bo lo 

dros Zalian aqtualuri gaxda in te-

rnetprovaiderebTan dakavSi rebu li 

sa kiTxebi. rogorc wesi, advilad mtki-

cdeba faqti, rom provaideri saqmis 

kursSi ar gaxldaT, vidre faqti, 

rom man icoda defamaciuri xasiaTis 

informaciis gavrcelebis Sesaxeb. 

vfiqrobT, pasuxismgeblobis da-

we  seba yvelaze uaresi saSualebaa, 

ra Ta dacul iqnes piris reputacia 

defamaciisgan. mas prevenciuli xasiaTi 

naklebad aqvs. iqneb, umjobesia, mediasa 

da presas meti Tavisufleba mieces da, 

nebismieri sasjelis an kompensaciis 

nacvlad, mosarCelem e.w. `protestis~ 

uflebiT isargeblos da pasuxi dabeWdos 

defamaciur statiaze? safrangeTSi 

aseTi praqtika popularobiT sar geb-

lobs, Tumca sxva saxelmwifoebi gan-

sxvavebul alternatiul meTodebs 

iye   neben cenzuris Casanacvleblad. ma-

ga  liTad, bevr saxelmwifoSi arsebobs 

profesiuli kavSirebi, romlebic adge-

nen Jurnalisturi eTikis principebs, 

anu moqmedebs mediis TviTregulireba. 

aseT SemTxvevaSi Jurnalistebi sa ku  -

Tari surviliT emorCilebian gar kve -

ul wesebs, romlebsac Tavadve qmni-

an SeTanxmebiT. aseTi mediis Tvi T-

re gulirebis magaliTebia: Jur nali-

s te bis sabWo fineTSi, Seqmnili 1968 

wels; JurnalistTa sazogadoeba did 

britaneTSi. 

gansxvavebuli formiT Camoyalibda 

mediis regulireba SvedeTsa da daniaSi. 

am qveynebSi (1916 wels SvedeTSi, da 1991 

wels daniaSi) Seqmnilia specialuri 

komitetebi mediis regulirebis miz-

niT. SvedeTSi arsebobs specialuri pre-

sombudsmenic. rogorc praqtika gvi-

Cvenebs, maRali donis demokratiis mqo-

ne qveynebSi mediis TviTregulirebam 

gaamarTla, rac naklebad imuSavebs, 

ma galiTad, postsabWoTa qveynebSi. ga-

vixsenoT profesor Jan klod bertranis 

sityvebi:

TviTregulireba mxolod iq SeiZleba 

ganixilebodes seriozulad, sadac ga-

rantirebulia sityvis Tavisufleba. 

arsebobs SedarebiT warmatebuli media 

da arian kompetenturi Jurnalistebi, 

romlebic TavianTi saqmiT amayoben. 

Rarib qveynebSi momxmareblis sim ci-

re gansazRvravs reklamis mcire ri-

cxo vnebas; Sesabamisad, media Rataki, 

korumpirebuli da saxelmwifos mier 

kontrolirebadia. es niSnavs, rom bevr 

qveyanaSi, imis miuxedavad, rom isini 

oficialurad demokratiulad arian 

aRiarebulni, mediaeTika didwilad ara-

relevanturia.80 

samwuxarod, klod bertranis si-

tyvebi esadageba saqarTvelos mediis 

mdgomareobasac. saqarTveloSi gamo-

xatvis TavisuflebasTan dakavSirebuli 

kanonmdeblobisa da praqtikis mokle 

analizi mocemulia mexuTe TavSi.

5. gamoxatvis Tavisufleba, 
reputaciis ufleba da mediis 
TviTregulireba saqarTveloSi

gamoxatvis Tavisufleba da piris 

ufleba TviTganviTarebaze ganmtkice-

bulia saqarTvelos konstituciis mec-

xramete da meTeqvsmete muxlebiT.81

2004 wlis kanonma `sityvisa da ga-

moxatvis Tavisuflebis Sesaxeb~ saqarT-

velos mediasamarTlis sivrceSi moq-

medi reJimi dasavlur standarteb Tan 

SesabamisobaSi moiyvana. kanonis Se-

sabamisad, mosarCele valdebulia, amt-

kicos mis Sesaxeb gavrcelebuli cnobe-

bis sinamdvilesTan Sesabamisoba. dad-

ginda faqtebisa da mosazrebebis samar-

Tlebrivi gamijvna, sajaro piris cne bis 

gansazRvra, defamaciis dekriminali-

zacia.82 dava gamoxatvis Tavisuflebis 

sakiTxebze ganixileba samoqalaqo sama-

rTalwarmoebaSi (samoqalaqo kodeq-
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sis me-18 muxli83), Sesabamisad, SeiZleba 

dadges mxolod samoqalaqo pasuxismge-

bloba.

saqarTveloSi 2004 wlidan funq-

cionirebs mediasabWo, romelSic gaw-

evrianebuli arian presisa da tele-

viziis warmomadgenlebi. yvela davis 

ganxilva xdeba mis mier, SemuSavebulia 

eTikis kodeqsi, romlis mixedviTac xe-

lmZRvanelobs yvela Jurnalisti. 

saqarTveloze saubrisas minda, 

mokled Sevexo bolo periodSi Camo-

yalibebul sakmaod cud praqtikas. xSir-

ad Jurnalistebi samarTaldamcavebis 

mier dakavebuli eWvmitanilebis Sesaxeb 

akeTeben reportaJs, sadac did dros ar 

uTmoben mayurebelTaTvis iseTi cnebe-

bis ganmartebas, rogorebicaa; `eWvmita-

nili~, `braldebuli~, ~udanaSaulobis 

prezumfcia~. amitom sazogadoebis mex-

sierebaSi esa Tu is adamiani aRibeWdeba 

rogorc damnaSave, maSin roca is, ubral-

od, daakaves. garemoebebis Semdgomi 

ganviTarebis (magaliTad, sasamarTlos 

gadawyvetilebis) gaSuqeba xSirad arc 

xdeba. calsaxaa, rom saxeze gvaqvs rep-

utaciis Selaxva. Samwuxarod, msgavsi 

praqtika Zalian gavrcelebulia, miuxe-

davad imisa, rom evropulma sasamarT-

lom gadawyvetilebaSi – nikoleiSvili 

saqarTvelos winaaRmdeg84 – xazi gausva 

piris uflebas sakuTar gamosaxuleba-

ze da, metic, dasZina, rom fotos gavr-

celeba gamoxatvis yvelaze mgrZnobiare 

formaa.

daskvna

statiaSi dasmulia sakmaod aqtua-

luri, Tumca problemuri sakiTxi – 

gamoxatvis Tavisufleba da ganxilu-

lia SemTxvevebi, roca es Tavisufleba 

SeiZleba SeizRudos. adamianis ufle-

baTa evropuli sasamarTlosa da saxelm-

wifoTa precedentuli samarTlidan 

kargad Cans, rom zRvaris daweseba or 

TanabarmniSvnelovan Rirebulebas 

Soris da maTgan ufro faseulis gam-

ovlena yovel konkretul SemTxvevaSi 

keTilgonivrulad da zemoT moyvanil 

uamrav precedentze dayrdnobiT unda 

moxdes. winaswar SeuZlebelia imis cod-

na, Tu romeli mosazrebis gavrceleba 

unda aikrZalos samomavlod. Teoriebi, 

romlebSic aris mcdeloba, aixsnas 

sxva uflebebTan SedarebiT gamoxat-

vis Tavisuflebis upiratesi roli 

demokratiisTvis, srulyofil suraTs 

ver gvaZlevs: rodesac ar SegviZlia 

vTqvaT, rasac vfiqrobT, gverTmeva 

TviTrealizaciis SesaZlebloba, magram, 

rodesac vcdilobT, vTqvaT yvelaferi, 

rasac ganvicdiT, xSirad cud mdgomare-

obaSi vayenebT sxvebs, radganac vexebiT 

maT Rirsebas, reputacias an maTTvis 

mtkivneul sakiTxebs. istoriaSi ar ar-

sebula epoqa an mecnieri, romelic sru-

lyofil sibrZnes flobdes. WeSmariteba 

mxolod SefardebiTi cnebaa, romelT-

an miaxloebac mxolod abstraqtu-

lad SeiZleba da esec subieqturi gan-

sjis sakiTxia.85 rac ufro mgrZnobiare 

sakiTxebs exeba ori konfliqturi in-

teresi, miT ufro mtkivneulia maT Soris 

zRvaris gavleba. sxvadasxva demokra-

tiul qveyanaSi sityvis Tavisuflebis 

xarisxi sxvadasxvaa, radgan am uflebis 

mniSvneloba sxvadasxvagvarad esmiT. 

upiratesoba reputacias mieniWeba Tu 

gamoxatvis Tavisuflebas, nebismieri 

Careva kanonis safuZvelze unda moxdes 

da pasuxismgeblobac, romelic infor-

maciis gavrcelebis Sedegad SeiZleba 

dadges, Tanazomieri unda iyos zianTan, 

romelic am informaciis gavrcelebiT 

dadga. 

bleqstons miaCnda, rom samoqalaqo 

Tavisufleba igivea, rac bunebrivi 

Tavisufleba, oRond mxolod im zomiT, 

ra zomiTac mas adamianuri kanonebi 

zRudaven da ra zomiTac igi aucile-

beli da saWiroa sazogado sikeTisTvis86. 

winamdebare statiam da masSi ganxilulma 

magaliTebma, albaT, cotaTi mainc na-

Teli mohfina sakiTxs, Tu ra aris sa-

zogado interesi da rom is araviTar 

SemTxvevaSi ar unda agverios „raRac 

imanentur movaleobebSi.~87 saxelmwifo 

yvelaze metad unda iyos dainterese-

buli adamianis uflebaTa dacvasa da, am 
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uflebaTa konfliqtis SemTxvevaSi, maT 

Soris kanonieri da samarTliani zRva-

ris povnaSi. naSromSi aseve gamijnulia 

pirTa wre, romelsac meti Tmenis val-

debuleba akisria mis mimarT gamoTqmul 

SexedulebebTan dakavSirebiT. poli-

tikosebi, cnobili adamianebi, xelisu-

flebis warmomadgenlebi TmeniT erT-

gvar xarks ixdian im popularobisTvis, 

romelic maT Tavad xalxma uboZa. maT 

xSirad uwevT sazogadoebis interesebis 

sakuTar reputaciaze maRla dayeneba, 

radganac kargad ician, rom `rac ar unda 

weron kritikosebma, yvelaze uaresi 

mainc maTi dumilia.~ 

saqarTveloSi adamianebi gansaku T-

rebiT ufrTxian sakuTari reputaciis 

xelyofas, radganac adamianis cxovre-

bas bevr SemTxvevaSi sazogadoebis azri 

ga napirobebs. samwuxaro realobaa, ma-

gram faqtia, rom Cveni qveynis sazogado-

ebis mentaliteti ar aris mzad nebis mi-

er Temaze Riad sasaubrod. xSirad ga mo-

xatvis Tavisuflebas adamianebi igeben 

rogorc absolutur uflebas, radgan 

axalfexadgmuli demokratiis qveynebSi 

demokratia yvelafris ufleba hgoniaT, 

`zedmeti demokratia~ ki anarqiis sa-

frTxes qmnis. aucilebelia, Cvens qveya-

naSi amaRldes ara marto JurnalistTa, 

aramed Cveulebriv adamianTa ganaTleb-

is done, raTa adamianebs SeeZloT, gaar-

Coin, Tu romeli Temebia mgrZnobiare da 

romelia `gonivruli publikacia~; aseve 

mniSvnelovania, TiToeul konkretul 

SemTxvevaSi, roca or interess Soris zR-

vars vavlebT, gavacnobieroT im sazoga-

doebis mentaliteti, sadac am zRvaris 

daweseba xdeba – aSS-sa da saqarTveloSi 

reputaciasa da sityvis Tavisuflebas 

Soris zRvari erTnairad ver gaivleba. 

daskvnis saxiT SeiZleba iTqvas, rom 

uflebebi TavisTavad arasodes miu-

TiTeben maTi realizebis gzebsa da pi-

robebze, rac winamdebare statiidanac 

kargad Cans. am xarvezis gadalaxvaSi 

gansakuTrebul rols asrulebs evro-

puli sasamarTlosa da zogierTi qveynis 

precedentuli samarTali, rogorc um-

Tavresi dasayrdeni wyaro, or konfli-

qtur interess Soris zomieri da sama-

rTliani mijnis dasadebad. 
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INTRODUCTION 

Nowadays there are lots of discussions 
on the importance of democracy for the devel-
opment of a society. Such important rights, as 
are freedom of expression, right to respect pri-
vate life, right to life, etc. which in a democratic 
state should be guaranteed to each individual, 
are being mentioned, however it is forgotten 
that where the right exists its equivalent obli-
gation exists as well, and our rights come to an 
end, where the rights of others begin. In eve-
ryday life there are cases where two interests 
of two individuals guaranteed by the law inter-
sect each other. Sometimes the case is com-
plicating to an extent that the dispute is being 
brought to the court. Frequently disputes arise 
between the freedom of expression and right 
to respect private life, which is natural: both 
freedom of expression and right to reputation 
are guaranteed by the European Convention 
of Human Rights1. Both rights are recognized 
by all member states of the Convention as 
the parts of their domestic legislation. The 
European Convention envisages limitation of 
freedom of expression for the protection of 
reputation of others2. Though, the Convention 
does not provide for more specifi c provision. 
Consequently, to give supremacy to one of the 
interests remains to be prerogative of internal 
courts and the European Court. International 
organization “Article XIX”3 closely cooperates 
with states, in order to ensure unifi ed standard 
for the freedom of speech in international law. 

The aim of the present paper is to analyze 
the freedom of expression, its essence and 
regulation on international level and in Geor-
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gia, also its links with one of the most impor-
tant right - reputation. 

The paper consists of introduction, six 
chapters and conclusion. 

In chapter one freedom of expression as 
the special value of fundamental human right 
will be discussed. Theories related to this right, 
which where elaborated throughout the centu-
ries will be analysed.

The second chapter will provide defi nition 
of the following terms: “freedom of expres-
sion”, “reputation”, “defamation”. 

The practice of the European Court in 
relations to the different objects to criticism 
is discussed in chapter three; difference be-
tween the practice and value judgments is 
emphasized in the practice of the European 
Court as well as in the practice of the courts of 
Germany, England and the United States, the 
criticism and defamation is distinguished. 

In chapter four will be discussed: the 
forms of liability which may arise in case if 
journalist acts dishonestly during dissemina-
tion of information; self-regulation of media in 
different states. 

In chapter fi ve freedom of expression, 
right to reputation and self-regulation of the 
media in Georgia will be discussed. 

In the conclusion the most important is-
sues analysed in the present paper will be dis-
cussed. Personal opinion in which particular 
society, where should be the line drawn be-
tween the right to reputation and freedom of 
expression will be presented to a reader. 



 267

N. TEVZADZE, CONFLICT OF INTERESTS: FREEDOM OF EXPRESSION AND REGUTATION OF OTHERS

1. THE ROLE AND THE MAIN AIMS OF THE 
FREEDOM OF EXPRESSION 

Nowadays in all rule of law based states, 
freedom of expression, as the right which is 
crucial for the existence of democratic society, 
is guaranteed at list on legislative level. 

Four main theories where developing 
throughout the centuries concerning an advan-
tage of the protection of freedom of expression 
for the society. The scholars4 are considering 
the freedom of speech as: 

Precondition to establish the truth;1. 
One of the important remedies of self-de-2. 
velopment;
Essential condition to ensure civic partici-3. 
pation in democracy building;
The best mechanism for individual’s self-4. 
defence from a state. 
Detailed analyses of an essence and the 

main aims of the mentioned four theories are 
provided in the following sections. 

1.1. Freedom of Expression in Relation 
to the Importance of Establishing the 
Truth 

Some scholars consider the freedom of 
speech in relations to the importance of truth 
for the society. Two centuries ago Milton in his 
paper5 “A Speech for the Liberty of Unlicensed 
Printing” underlined the role of the freedom of 
speech, arguing that without it society would 
exist in the informational vacuum and the truth 
could not be established on issues that the 
people should know. One of the scholars of 
more or less contemporary period, John Stu-
art Mill actively sharing Milton’s ideas was ar-
guing that the freedom of expression should 
not be limited at all, because any interference 
could have negative affect on the process of 
establishing the truth, and even though the in-
formation is incorrect, its publication could still 
bring a particular added value to a society.6 
Any restriction from the initial stage is pushing 
people to refrain from expressing their opin-
ions, even if they are certain in its accuracy. In 
such case there is truth which is “dead dogma 
and not alive organism”.7 The opinions of Mill 
are absolute and therefore there are numer-
ous counterarguments against them. One is 
that even racist statements may contain some 

truth but it insults others, which is unjustifi ed. 
Anyhow, the knowledge of truth is not essen-
tial for the society, because the truth itself is of 
subjective value and there are as many opin-
ions about the truth, as the people are. Truth 
as a strong dogma does not exist. Theory of 
Mill and absolutists is appropriate in the case 
of scholar discussions, when any new even 
provocative idea may trigger new researches. 
However, totally unquotable right to expres-
sion when it is related to the society resem-
bles to the theatre of absurd.8 For example, if 
there are facts containing state classifi ed in-
formation, or statements improperly insulting 
others. 

The US Courts have tried to support Mill’s 
theory in numerous decisions, for example 
on the case Abrams v. United States9 judge 
Holmes underscored the role of the “trade in 
ideas”, and truth as “only ground upon which 
peoples wishes safely can be carried out”10.

Opponents of absolutists’ theory have 
quite strong arguments. If the freedom of ex-
pression is the “trade in ideas” then there are 
regulations in any trade which should be ap-
plied by the traders and in any case the ab-
stract aim - to establish truth can not justify the 
breach of the rights of others.

The second group of scholars which do 
not consider the freedom of speech as the 
remedy to establish the truth are more real-
istic, they see it as a precondition for human 
self-development. More detailed discussion 
on this issue is provided in the next section. 

1.2. Freedom of Speech and Human 
Self-Development

Doctrine of human self-development is 
mostly applied by the European Court of Hu-
man Rights. Expression is a remedy for an 
individual to read, listen, express his/her per-
sonal characters, i.e. to do anything which will 
promote personal growth, intellectual develop-
ment which mainly makes this latter different 
from an animal. Personal autonomy, right to be 
different from the others and search the ways 
to fi nd own self-certainly is the part of the hu-
man rights, however it falls within the scopes 
of the right to a private life and not only, guar-
anteed by the European Convention.11The 
right to a good education, material well being, 
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freedom of religion, etc. can be linked to the 
personal development. So, it is impossible to 
establish the frames of autonomy of an indi-
vidual and in accordance with this theory, it 
is easily possible to neglect an interest of a 
second party whose self-development can be 
hindered by our freedom of speech. 

It should be mentioned that unlike Mill’s 
theory, the personal development doctrine 
distinguishes the types of the freedom of ex-
pression. Following to this theory political and 
moral discussions are falling into absolutely 
protected sphere, but issues which do not re-
fer to any social ”fair” interests can not be en-
sured under the freedom of expression. 

Majority of scholars consider participation 
of an individual in national governance, to be 
the most “fair” interest of a society. 

1.3. Participation of Citizens in 
Governing a Democracy and Restriction 
of Control by a State

Following two theories related to the free-
dom of expression are very popular in the con-
temporary world: Freedom of expression is 
guaranteed to ensure citizens’ participation in 
national governance and provide control over 
a state in order to avoid state interference in 
the implementation of rights of individuals. 
The following was stated in the decision on 
the case of Whitney v. People of State of Cali-
fornia12: 

(...)Those who won our independence be-
lieved that the fi nal end of the State was to 
make men free to develop ()...They believed 
that freedom to think as you will and to speak 
as you think are means indispensable to the 
discovery and spread of political truth and that 
this should be a fundamental principle of the 
American government.

Implementation of the main principle of 
constitutionalism “Government by the People 
and for the People”13 is impossible without 
the freedom of speech, and the exchange of 
views is one of the forms of participation in na-
tional governance. Freedom of expression is 
indeed a ground for political discussions, im-
plementation of minorities’ interests, elimina-
tion of all forms of discrimination. If there are 
no discussions, press is not able to publish 

different even insulting opinion then people 
remain without an opportunity to make a con-
scious political choice. This means that peo-
ple having no authority will be out of chance 
to replace those who are in the government 
through convincing the electorate; If there is 
no freedom of speech there is no information 
as well, on which the state authority would be 
oriented. Freedom of expression is necessary 
both for the government as well as for people 
and in this respect its infringement is a crime 
against a state.14

Theory which considers the freedom of 
expression as a remedy for society to protect 
itself from the state is of more negative char-
acter. In the opinion of its followers, freedom 
of speech exists for an individual to protect 
himself/herself from the state interference, i.e. 
freedom of dissemination of opinions is the 
best remedy for individual’s self-defence.

It is impossible to identify, which one from 
the mentioned theories is correct, would be 
appropriate to say that each of them comple-
ment one another and provide full answer on 
the question, what values does the freedom of 
expression comprise?

2. DEFINITION OF TERMS: FREEDOM OF 
EXPRESSION, DEFAMATION, REPUTATION 
AND RELEVANT INTERNATIONAL PRACTICE

Precise defi nition of terms, “defamation”, 
“freedom of expression”, reputation”, are not 
provided for in any act of International Law, 
however it is possible to guide with such aux-
iliary sources of law as is the case law of the 
European Court and Supreme Courts of differ-
ent states.

2.1. Defi nition of the Freedom of 
Expression and Short History 
of Development of this Right in 
International Law

In parallel with the “freedom of expres-
sion” terms “freedom of speech” and “free-
dom of opinion” is applied in international law. 
Freedom of expression is the most compre-
hensive and is not limited by the freedom of 
speech or opinion, because, for example, 
caricature falls into the freedom of expression, 
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but it is less encompassed in the freedom of 
opinion and moreover, freedom of speech. 
Expression could take place by opinion, cari-
cature, silence, gesticulation, sign language, 
carrying uniforms,15 by all means through 
which an individual is trying to disclose his/
her opinions. Certainly, particular importance 
is attached to what extent the information is 
disseminated. For example, in the case Jersild 
v. Denmark16 the court emphasized the special 
importance of the fact that the disputed state-
ments were made in “serious television pro-
gram intended for a well-informed audience,” 
which was aggravating the harm caused by 
them to the reputation, and on the contrary, 
in the judgment Otto-Preminger Institute v. 
Austria17 the court stated that: 

(...) It thus appears that there was little 
likelihood in the instant case of anyone being 
confronted with objectionable material unwit-
tingly. The audience had suffi cient opportunity 
of being warned beforehand about the nature 
of the fi lm. 

Freedom of Expression is the fundamen-
tal and universal value, which fi rst of all en-
sures the opportunity to enjoy other rights and 
freedoms.18 For the fi rst time in international 
law, freedom of speech was guaranteed by 
the universal declaration of human rights of 
December 10, 1948,19 further by the European 
Convention of human Rights of 1950,20 and 
the most comprehensively it was provided 
for by the International Covenant on Civil and 
Political Rights of 1966.21 

European Court has emphasized the 
special role of the press in its numerous judg-
ments and moreover, somehow assigned the 
obligation of protecting the democracy to the 
press. On the case Hendyside v. The United 
Kingdom of 1976 the court stated that: 

Freedom of expression constitutes one 
of the essential foundations of such a society, 
one of the basic conditions for its progress and 
for the development of every man. Subject to 
paragraph 2 of Article 10, it is applicable not 
only to “information” or “ideas” that are favour-
ably received or regarded as inoffensive or as 
a matter of indifference, but also to those that 
offend, shock or disturb the State or any sec-
tor of the population. Such are the demands 

of that pluralism, tolerance and broadminded-
ness without which there is no democratic so-
ciety.22

Freedom of Expression is not included 
into the range of absolute rights. Article 10, 
Paragraph 2 allows some limitations, which 
are provided for to ensure protection of social 
interests, maintain authority of the judiciary or 
protection of personal rights of others. Perhaps 
the scopes of the limitations are signifi cantly 
wide. The court on each case deliberates and 
rules, whether the interference by a state took 
place, and on the one hand takes into consid-
eration public interests to stay informed, desire 
and right to receive information, and establish-
es the “scopes of acceptable criticism” on the 
other hand. The freedom of expression should 
not go beyond these scopes.23 The court is 
also exercising the supervision to control how 
reasonably a state exercises its discretion to 
have its limit of assessment, when the interfer-
ence is legally appropriate.24 

Following to so call “triple test” elaborated 
by the European Court, interference in the 
freedom of expression is appropriate if: 

Interference (which means “formalities”, 1. 
“conditions”, “restrictions” or “penalties) is 
prescribed by the law;
The law aims one of the interests or values, 2. 
which is stated by Article 10 Paragraph 2;
Interference is necessary in a democratic 3. 
society.
Finally, the aim of the freedom of expres-

sion is as follows: to ensure the rights of an 
individual to have and disseminate personal 
opinion, receive information, or refuse the dis-
semination or acceptance of information.25

2.2. Defi nition of the Defamation in 
International Law

Defamation is the dissemination of false in-
formation on a person relying on precise facts, 
that harms his/her reputation.26 Defamation 
may be written or oral. Object to the defa-
mation may be the reputation of any person 
(under the jurisdiction of several countries, of 
diseased person as well) or legal entity. Public 
structures that do not enjoy the protection by 
the European Convention should be empha-
sized as an exception, which is defi ned by the 
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fact that such organs enjoy more remedies for 
the protection and have higher level of obliga-
tion of tolerance as well. Though, the persons 
representing public sectors maintain the right 
for individual protection.27

Statement to be considered as defamation 
must be published, harmful for the reputation 
and false. Publication implies dissemination of 
information to the public by any means. False 
statement must contain a fact. For example, 
opinions and jokes can not be considered as 
defamation. Dissemination of caricatures can 
not be considered as defamation as well.28 
Any claim connected to caricatures, satiri-
cal and humorous works are not even admit-
ted for the consideration of the merits in the 
United Kingdom, though here as well there is 
no absolutization of the right. 

Under the Declaration on the Freedom of 
Political Discussions,29 humour and satire is 
acceptable to an extent until society is not mis-
lead by referring to the factual circumstances 
of the case.

2.3. Defi nition of the Reputation, and the 
Relevant Practice

Reputation means the respect of partic-
ular part of society to the person.30 Harm to 
the reputation is a degradation of a person in 
the eyes of reasonable people or an action 
which caused hatred, mock or hate against a 
person31. Inanimate object, heritage, a state, 
people, religious and state symbols, group 
of persons could not have the reputation.32 
International practice towards the latter is 
as follows: in case if it refers to a union as a 
unity, then it protects itself as a legal person. 
If reputation of a group of persons and not a 
unity having legal status is affected, particular 
members of this group will protect themselves 
through the claim if they can prove that their 
reputation was affected. 

A person’s right to the protection of his or 
her reputation33 is encompassed by Article 8 of 
the European Convention of Human Rights.34 
Following to the interpretation of the European 
court, a person’s reputation forms part of his 
or her private life, as the approach of the so-
ciety towards an individual is part of his or her 
personal identity and psychological integrity.35 

Consequently, a person’s right to private life 
also encompasses the right to express him-
self/herself upon his/her view without the inter-
ference of others.36 

In the case of Gurgenidze v. Georgia the 
court mentioned that the European convention 
does not protect the right to respect, dignity 
and good reputation as such, though, it does 
not allow to affect the “inner” world of an indi-
vidual, which should ensure free development 
and forming of a personality, or to harm the 
“external” world through which the individual 
must be able to establish relations with other 
individuals, entire world, without outside inter-
ference, including in professional and com-
mercial fi elds.37

3. CONFLICT BETWEEN THE RIGHT 
TO REPUTATION AND FREEDOM OF 
EXPRESSION AND BORDERLINE AMONG 
THEM ESTABLISHED BY THE 
INTERNATIONAL LAW

In the Judgments of the European Court 
relating to the defamation, criticism and free-
dom of speech, the role of a press is empha-
sized as a “watchdog of democracy”,38 which 
is the only remedy to satisfy public interest, 
on being informed concerning an important is-
sues even in cases when information splits the 
public opinion in two parts.39

In international law there is strict border-
line between the criticism and defamation. 
Defamation is interpreted as accusing a per-
son relying on precise facts that harm his/
her reputation and does not fall within the 
sphere protected by Article 10 of the European 
Convention, even though criticism falls within 
the sphere protected by the Convention. In a 
number of judgments the European Court has 
established that the state organs must tolerate 
criticism, even insulting and provocative,40 and 
press can discuss the issues of state impor-
tance, such as territorial integrity, if there are 
no anti-state statements in its discussion;41 the 
court also establishes the frames of accept-
able criticism, taking into consideration how 
conscientiously the disseminator of informa-
tion was acting and how this criticism contrib-
uted to a public development.



 271

N. TEVZADZE, CONFLICT OF INTERESTS: FREEDOM OF EXPRESSION AND REGUTATION OF OTHERS

In practice, it is diffi cult to distinguish defa-
mation and criticism from each other. Based on 
the defi nition of defamation value judgments 
could not be qualifi ed as defamation, but, of-
ten the same statement contains the facts and 
has a character of value judgment. Also if the 
disseminator of information believes that the 
information spread by him/her is correct and 
has verifi ed its accuracy in reasonable scopes, 
it is criticism and not defamation. 

The aim of chapter three is to distinguish 
defamation and criticism from each other and 
also to defi ne what is acceptable criticism and 
difference between personal opinions and dis-
semination of fact based information.

3.1. The Scopes of Acceptable Criticism: 
Different Court Practice in Relations 
with the Different Objects to Criticism

Practice of the European Court is different 
depending on the objects to criticism. 

The scopes of acceptable criticism are wid-
est in relations to public bodies, especially in 
case of executive authority. In the democratic 
system activities of a government is controlled 
not only by legislative and judicial authorities, 
but also by the opinion of press and public.42 
This is natural, when composition of a legisla-
tive body is formed by people, but, in relations 
to an executive authority the people are gen-
erally prevented from such right. 

The European Court in the decision Van 
Hanover v. Germany43 distinguishes public ac-
tors, who became politicians willingly and per-
sons who fell into public discussions unwilling-
ly, but due to belonging to any family, and limits 
the scopes of acceptable criticism against the 
latter. As regards to the political actors they 
have personally chosen the way to the criti-
cism, when they actively became involved into 
political life of one or another country.44

Practice in relation to a judiciary is as fol-
lows: inviolability of judiciary is stipulated by 
Article 10, paragraph 2 as one of the bases for 
interference. The European Court of Human 
Rights recognized that frequently essential 
necessity to protect the reputation of the court 
arises, however society is entitled to have pre-
cise information about the activities of a judge 

and whether this latter fulfi ls its functions in 
good faith.45 Moreover, also in relations to 
such delicate structure as army is, if state 
sovereignty or effective operation of military 
service is not under the direct threat, criticism 
of this structure and contingent is acceptable 
and again the main argument is the special 
public interest.46

International Organization Article XIX pro-
vides for the following defi nition of the terms 
“Issues of General Mining” and “Special Public 
Interest”:

Public interest may exist and shall not be 
limited with the issues connected to the activ-
ity of any state authority, spheres of the pub-
lic interest: policy, health care, state security, 
defence, exercise of the judiciary, social and 
consumer interests, environment, economy, 
art and culture, though it is not limited only with 
the aforementioned, it does not include very 
personal issues with respect to which perhaps 
there is an interest, but it is not an essential 
interest it is just curiosity or natural aspiration 
of an individual towards the sensation. 

Social interest encompasses the right to 
receive information. In the case of Alexander’s 
toy gun47 the question was raised to what ex-
tent such interest is infringed, when there is no 
information provided? In other words, is it pos-
sible to demand a person to disclose particular 
information based on Article 10? In my opin-
ion if a society has a legal, fair interest then is 
entitled to have the information. For example, 
when the case was related to the reporting of 
information on the offence committed by the 
political actor,48 fi nancial fraud49 or disclosure 
of a fact on member of parliament who was get-
ting double salary,50 the court established that 
society was entitled to be informed on such 
cases, but at the same time when the case 
was affecting a personal life of the political ac-
tor, priority was given to the reputation and not 
to the necessity of the public knowledge.51 In 
the case Timmer v. Estonia it is stated that: 

Despite Ms Laanaru’s continued involve-
ment in the political party, the Court does not 
fi nd it established that the use of the impugned 
terms in relation to her private life was justifi ed 
by considerations of public concern or that they 
bore on a matter of general importance.52
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Often it is diffi cult to distinguish which pub-
lic interest is acceptable and which is reasoned 
by the “aspiration towards the sensations”. 
The European Court on the case Gurgenidze 
v. Georgia has established that if a person is 
not suffi ciently famous for the public, journalist 
must do maximum to avoid the dissemination 
of information about him/her.53 On private per-
sons, movie stars or people acting in different 
fi elds of art, the European Court has estab-
lished the following: 

Expressions that are gratuitously offen-
sive to others and thus an infringement of their 
rights, and which therefore do not contribute to 
any form of public debate capable of furthering 
progress in human affairs, does not fall under 
the sphere protected by Article 10.54

3.2. Dissemination of Information 
Containing Facts and Value Judgments - 
Different Practice of the European Court

To establish whether there is criticism or 
defamation, great importance is attached to 
the content of information. In each particular 
case it is important to establish whether ex-
pression was involving the opinions or facts? 
What was the aim of the dissemination of in-
formation? If accuracy of facts can be estab-
lished, value judgments are of such category 
of the freedom of expression, which enjoys 
wider protection and therefore a person should 
not be required to indicate the source or act in 
a good faith.55 Value-judgment is an opinion 
of a person on a particular issue, and request 
of its justifi cation is directly linked to the viola-
tion of the freedom of expression.56 In the case 
Dalban V. Romania57 the court established:

It would be unacceptable for a journalist 
to be debarred from expressing critical value 
judgments unless he or she could prove their 
truth.

However, if disputed statements do not in-
volve facts they still are not fully protected by 
Article 10. In International Law the term “Insult 
Law”58 exists, which refers to the expression of 
an opinion. Value-judgments must be strength-
ened by suffi cient “minimum factual ground”59 
and journalist must act in accordance with the 
professional ethics:

Even in case when statement equals to 
the value-judgments, proportionality of in-
terference may be depended whether there 
is factual ground for the disputed statement, 
because even value judgments itself may be 
exaggerated without any factual ground.60

Nonetheless, at the same time the court 
concluded:

Journalistic freedom also covers possible 
recourse to a degree of exaggeration, or even 
provocation.61

The fi rst case determining fact and value-
judgments was Lingens v. Austria. The court 
established that the fact implies truly, really 
occurred or existing circumstances and sub-
jects which are subject to assertion.62

All other statements are value-judgments. 
Legal assessment of a question is a disputed 
issue. Normally a question is a “harmless” 
freedom of expression, but in my opinion none 
of the expressions loose their content and 
shape if at the end of the sentence there is a 
question mark instead of point.
a. Dissemination of Information Cont-

a i ning Facts and Value Judgments - 
Diffe rent Practice of States
Legal practices of the European Countries 

and the United States regarding the distinction 
of facts and value judgments is quite differ-
ent.

German judicial practice was established 
as follows: information to be considered as libel 
it must necessarily contain indication on fact. 
For example the statement “Schmit - Fascist” 
would be considered as liable in case if the 
journalist was aiming to emphasize the fascist 
background of the applicant, if this latter was 
acting in a period when having particular links 
with fascist groups was possible. However, 
the remark “fascist”, which mainly underlines 
the political view of a person, was considered 
as the value judgment.63 Courts of the United 
Kingdom are considering the value judgment 
in much limited way. For example on the case 
Turner V. MGM the court established that ex-
pressions “tasteless”, “having disastrous im-
pact on the fi lm industry” are value judgments, 
that mainly belong to the sphere of aesthetics, 
but in judgment Devis v. Shefstown the court 
underscored that “illicit attack on Zulus” – is 
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an indication on facts, but second comment of 
the journalist that captain Devis is “useless for 
military service” - is just an opinion.

Kimsley v. Foot states:
If the defendant accurately states what 

some public man has really done, and then 
asserts that ‘such conduct is disgraceful, this 
is merely the expression of his opinion, but 
if defendant identifi es a person’s disgraceful 
conduct and does not makes clear about what 
he is stating, it is defamation. Also if journal-
ist makes insulting conclusions through rightly 
formulated facts, he probably commits the 
defamation again.64

The United States has the most loyal ap-
proach towards the freedom of expression, 
which is provided by the provision of the fi rst 
amendment to the constitution: 

Congress shall make no law respecting 
an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom 
of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition 
the Government for a redress of grievances.65

Though, the Courts of the United State are 
still creative. On the case New York Times v. 
Salivan66 was established that if expressions 
are false and journalist while disseminating 
them was acting unconscientiously, it is defa-
mation and disseminator of information shall 
be subjected to fi ne. However, in the case 
Herts v. Robert Volsh67 it is mentioned that 
imposition of any kind of strict fi ne for defa-
mation, contradicts the fi rst amendment to the 
constitution. On the same case the court has 
clearly concluded that existence of “false opin-
ion” is impossible and the right to disseminate 
any value judgment is included into the range 
of fully protected rights.

3.4. Information Test on the Good Faith 
and Trustfulness

After court concludes that disseminat-
ed disputed information contains facts and 
not value judgments, it shall be determined 
whether a person disseminating information 
was acting in good faith. When a person dis-
putes that his/her reputation is affected, he/
she must prove that the information is false. 
When the case refers to the dissemination of 

information containing the facts, journalists 
have the obligation to prove correctness of the 
facts, especially, if it is proved that journalist 
was not acting in good faith.68 However, if the 
case refers to the subjects having special in-
terest for the society, burden may again move 
form respondent (journalist) to applicant.69

News is a perishable commodity and to 
delay its publication, even for a short period, 
may well deprive it of all its value and inter-
est.70

Duty of a journalist is to act reasonably, in 
good face and in accordance with the journal-
istic ethics and if possible examine accuracy 
of indicated facts and do not falsify informa-
tion on purpose. Carrying out an independent 
investigation is not a function of a journalist. 
If disseminated information is obtained from 
offi cial sources, journalist is not obliged to ex-
amine its accuracy,71 of course if the latter is 
not trying to disseminate incorrect information 
on purpose.72 

International Law envisages the term 
“reasonable publication”73 which consists of 
three paragraphs and should be met by the 
dissemination of information:

It should fall into the sphere of public in-• 
terest;
Journalist (or person who disseminates • 
information) should act in good faith;
At list on a minimal level information must • 
pass the test of trustfulness.
In case journalist goes beyond the scopes 

of “reasonable publication” the question of lia-
bility arises. The forms of journalist’s liabilities 
and alternatives to censorship are discussed 
in Chapter four. 

4. WHAT IS THE CONSEQUENCE FOR 
MAKING DEFAMATION STATEMENT AND 
WHAT WOULD HAPPEN TO THE JOURNALIST 
WHICH GOES BEYOND THE SCOPES OF 
“ACCEPTABLE CRITICISM”?!

Within last 10 years almost all democratic 
states have amended legislations and criminal 
liability for an accusation has change with the 
civil one. Defamation which was committed 
aforethought remains as an exception. 

The European Court noted that “it is im-
portant to avoid discouraging members of the 
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public, for fear of criminal or other sanctions, 
from voicing their opinions on issues of public 
concern”,74 because it results in the threat of 
hidden censorship.

In the practice of the European Court the 
following types of liabilities are faced: prohibi-
tion of publication, fi ne, response.75 It is impor-
tant internal courts to deal carefully with impo-
sition of compensations for moral sanctions, if 
it refers to large amounts76 or the amount may 
not be large, but bring the newspaper to the 
edge of bankruptcy.77

“Article XIX” in the document “Defi nition 
of Defamation: Freedom of Expression and 
Protection of a Reputation”,78 recommends the 
states to abolish defamation as an action pun-
ishable under the criminal legislation, also the 
civil claim to establish 1 year term to a claim-
ant after the publication, except in exceptional 
cases. 

While analyzing liabilities of a journalist 
during the dissemination of information, per-
sons contributing to the disseminating of in-
formation should not be forgotten, this implies 
redactors and publishers.79 Those persons 
together with journalists are liable for defa-
mation in case if they were informed that the 
article with a defamation character was being 
disseminating. It is logical that liability of a dis-
tributor, press agent or merchant of a news-
paper can not arise. Recently, issues related 
to internet providers became very relevant. 
Normally the fact that provider was not in-
formed can be easily established then the fact 
that was informed on the dissemination of an 
information with the character of defamation.

In my opinion to impose liability in order 
to protect the reputation of a person from the 
defamation, is the worst remedy. It does not 
have a preventive character. Perhaps it would 
be better to provide more freedom for media 
and press and instead of any punishment or 
compensation, ensure application of so called 
right to “protest” by the claimant and publish 
response against a defamation article? Such 
practice is popular in France. However, differ-
ent alternative methods are applied in differ-
ent states in order to substitute a censorship. 
For example, professional unions establish-
ing the principles of journalistic ethics exist 

in numerous states, so self-regulation of me-
dia is operating. In such case journalists are 
willingly obeying certain regulations, which 
were created by them through the agree-
ment. Examples of such media self-regulation 
are: Council of Journalists in Finland, created 
in 1968; National Union of Journalists in the 
United Kingdom. 

In Sweden and Denmark regulation of 
media has been established in different form. 
In these countries (in 1961 in Sweden and 
in 1991 in Denmark) special committees for 
media regulation are created. Special press-
ombudsman exists in Sweden. According to 
the practice, in countries with the high level 
of democracy self-regulation of media had a 
positive result, which would be diffi cult to op-
erate for example in post soviet countries. To 
recall the words of Professor Jean-Claude 
Bertrand:

Self-regulation may only be considered in 
countries where freedom of speech is guaran-
teed, is more successful media and compe-
tent journalists, who are proud of their work. In 
poor country shortage of consumers causes 
the lack of advertisement; therefore media is 
poor, corrupted and controlled by a state. It 
means that in many countries despite the fact 
that they offi cially are recognized as demo-
cratic, media ethics is mostly non relevant.80 

Unfortunately the words of Claude 
Bertrand can be also applied on the media 
environment in Georgia. Short analyses of the 
practice and legislation of Georgia on Freedom 
of Expression is provided for in chapter fi ve. 

5. FREEDOM OF EXPRESSION, RIGHT TO 
REPUTATION AND SELF-REGULATION OF 
MEDIA IN GEORGIA

Freedom of expression and the right of an 
individual to a self-development is guaranteed 
by Articles 19 and 16 of the Constitution of 
Georgia.81

Georgian law of 2004 on “the Freedom 
of Speech and Expression” brought the exist-
ing regime of the media law in conformity with 
the Eastern standards. Pursuant to the law a 
claimant has a burden of proof that facts dis-
seminated about him/her are true, legal dis-
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tinction of facts and opinions, defi nition of a 
public person, decriminalization of defamation 
has been established.82 Dispute on the free-
dom of expression shall be considered under 
the civil procedure (Article 18 of the Civil Code 
of Georgia 8383), therefore only civil liability 
may be established.

Starting from 2004 Media Council is op-
erating in Georgia, which is composed by the 
representatives of press and television. All dis-
putes are considered by this council, code of 
conduct has been elaborated which is guide 
for each journalist. 

While talking on Georgian, quite nega-
tive practice established lately worth to be 
mentioned. Often journalists make reports on 
suspects, arrested by the law enforcements, 
where they do not provide enough time to de-
fi ne such terms as are “suspect”, “accused”, 
“presumption of innocence”. Therefore, in 
the public memory one or another person is 
remembered as a criminal, even though the 
person was just detained. In most cases fur-
ther development of the situation (for exam-
ple, court decision) is not being published. It is 
clear that we are facing the harm of the repu-
tation. Unfortunately such practice is quite 
common, despite the fact that the European 
Court on the case Nikoleishvili v. Georgia84 un-
derscored the right of a person to a personal 
refl ection and moreover, stated that dissemi-
nation of a photo is the most sensitive form of 
the expression. 

CONCLUSIONS 

In the present paper I referred to quite rel-
evant, though problematic issue, freedom of 
expression and the cases when this freedom 
may be limited. Through the case law of the 
European Court of Human Rights and Courts 
of other States it is clear that introducing a line 
between two equivalent values and revealing 
more valuable one from them, should take 
place reasonably and pursuant to numerous 
mentioned cases. It is impossible to know 
beforehand dissemination of which opinion 
should be prohibited for the future. Theories 
attempting to describe freedom of expres-
sion’s supreme role for democracy, over the 

other rights can not provide a full picture. When 
we are prevented from saying what we think 
we are deprived from the opportunity to self-
realization, but, when we are attempting to say 
everything what we are feeling it often puts the 
others in bad situation because, we are touch-
ing their dignity, reputation or their sensitive 
issues. There is no epoch or scholar in the 
history possessing the absolute wisdom, and 
the truth is only relative concept, to approach 
which is possible only in abstract and this as 
well is a subject to subjective discussions.85 As 
sensitive are the issues referred by two con-
fl ict interests, as painful is the establishment 
of lines between them. In different democratic 
countries level of the freedom of speech is dif-
ferent, because the importance of this right is 
understood differently. Despite the privilege 
given to the reputation or freedom of expres-
sion, any interference should take place under 
the law and the liability which could arise as a 
result of dissemination of information should 
be proportionate to the harm which occurred 
by the dissemination of this information. 

Blecston considered that civil freedom is 
the same as natural, but only to an extent to 
which it is limited by human laws and to an 
extent to which it is essential and necessary 
for public welfare.86 Perhaps present paper 
and examples provide at least a little clarity to 
the issue, about the meaning of public interest 
which should not be in any circumstances mis-
taken with “something imminent obligation”.87 
A state should be most interested in the pro-
tection of human rights and in case of confl ict 
of this rights, should fi nd legal and fair border-
line. In this paper I also wanted to distinguish 
the group of persons having more obligation 
of tolerance over the opinions addressed to 
them. Politicians, famous people, government 
representatives are somehow paying with this 
for the popularity, which was given to them by 
their people. They often have to put public in-
terests above their reputation, because they 
know well that “no matter what the critics are 
writing, their silence is worst”.

In previous chapters of the present paper 
I was trying to remain neutral. In the conclu-
sion I will allow my self and say that in such 
country as Georgia is, people are especially 
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afraid to harm their reputation, because the life 
of a person frequently depends on public opin-
ion. It is unfortunate reality but is fact, that the 
mentality of our country is not ready to have 
open discussions on every issue. I am not try-
ing to be provocative, but in Georgia freedom 
of expression is understood by the people as 
absolute right, because in the countries of new 
democracy, democracy is deemed to be the 
right of everything, “too much democracy”, 
creates the threat of anarchy. It is necessary 
to increase the level of education of journal-
ists as well as ordinary people in Georgia 
about which subjects are sensitive and what 
is “reasonable publication”. I would also add 

that in each particular case when we are at-
tempting to draw the line between two inter-
ests, it is important to realize the mentality of 
a society where this line is being introduced. 
In the United States and in Georgia the same 
line can not be drawn between the reputation 
and freedom of speech.

As a conclusion I would say that the rights 
generally never point on the ways and condi-
tion of their implementation, which is clearly 
seen from the present paper. To overcome this 
shortcoming, the case law of the European 
Court and particular states play signifi cant 
role, as main relying source, in order to draw 
fair line between two confl icting interests. 
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Sesavali

kacobriobis ganviTarebis Taname-

drove etapze sanivTo samarTlebriv 

uflebebze mecnieruli kvleva warmo-

udgenelia registraciis institutisa 

da masTan dakavSirebuli samarTlebrivi 

sakiTxebis ganxilvis gareSe. 

21-e saukuneSi uZravi qonebis sareg-

istracio procesi uwyveti reformisa 

da ganaxlebis obieqtia. reformis miza-

nia saregistracio procesis naklovani 

mxareebis modernizacia, registraciis 

procesSi eleqtronul saqmiswarmoebis 

damkvidreba. TiTqmis yvela saxelmwifo 

miiswrafvis, danergos uZrav qonebaze 

uflebaTa eleqtronuli aRricxvis sis-

tema, rac iZleva SesaZleblobas, ufleb-

is registraciis procesi wuTebisa da 

wamebis sizustiT ganxorcieldes. 

Tanamedrove msoflioSi uZrav qone-

baze uflebaTa aRricxva warmoudgenel-

ia programuli uzrunvelyofis gareSe. 

frazebi: `saxlidan gausvlelad regis-

tracia~, `registracia dauyovnebliv~, 

SeiZleba iTqvas, zustad gamoxataven 

im process, rasac eleqtronuli regis-

tracia iZleva.1

yovelive zemoT aRniSnulidan gamo-

m dinare, mniSvnelovania registraciis 

rogorc instituciuri kvleva, aseve 

SedarebiTi meTodis saSualebiT sar-

egistracio warmoebasTan dakavSire-

buli procesebis analizi. saregistra-

cio praqtikisa da msoflioSi mimdinare 

procesebis ganxilvis Sedegad Tamamad 

SeiZleba iTqvas, rom uZrav qonebaze 

uflebaTa eleqtronuli registraci-

is bumia. saregistracio procesSi re-

formis irgvliv mudmivi dialogi da 

konsultaciebi mimdinareobs.2

1. uZrav qonebaze uflebaTa 
aRricxvis istoriuli sistemebi

registraciis institutis mniSvne-

lobis analizis dros gverds ver avuv-

liT uZrav qonebaze uflebaTa aRricxvis 

sistemebis ganxilvas. 

marTalia, rodesac iuridiul mec-

nierebaSi xdeba am sistemebis gamijvna. 

es, ZiriTadad, xorcieldeba kerZo da 

saadgilmamulo wignis sistemebis mixed-

viT.

uZrav qonebaze uflebaTa aRricxvis 

saregistracio sistemebi ganixileba ori 

mimarTulebiT: erTi mxriv, es aris uZrav 

qonebaze uflebis registraciis siste-

ma, e. w. “title system” da/an e.w “deeds” sis-

tema, romlis meSveobiT uZrav qonebaze 

uflebis gadacema xorcieldeba doku-

mentebis meSveobiT.3

TiToeuli qveynis kanonmdeblo-

bis Taviseburebebis gaTvaliswinebiT, 

uflebaTa aRricxvis sistemebi ganic-

dian saxecvlilebas, Tumca unda iTqvas, 

rom is qveynebic ki, romlebic kerZo sis-

temis qveyanaTa ricxvs miekuTvnebian, 

aRiareben registraciis upiratesobas 

da, Tu savaldebulo ara, fakultatiur 

mniSvnelobas mainc aniWeben mas.4 

saqarTvelom saadgilmamulo wig-

nis sistemis SemoRebiT aRiara kerZosa-

Tamar SoTaZe

uZrav qonebaze uflebaTa eleqtronuli registraciis 
Taviseburebani kontinenturi da saerTo

samarTlis sistemis qveynebSi
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marTlebrivi uflebebis arsebobisaTvis 

registraciis savaldebulo xasiaTi da 

am sistemis implementaciiT miuerTda 

romanul-germanuli samarTlis siste-

mis qveynebs, romelTa kanonmdeblobaSi 

uZrav qonebaze uflebebi swored regis-

traciis meSveobiT aRiricxeba. 

saqarTveloSi uflebaTa aRricxvis 

saadgilmamulo wignis sistema samoqala-

qo kodeqsis ZalaSi Sesvlis dRidan moq-

medebs. sk-i adgens sanivTo uflebaTa sa-

jaro reestrSi savaldebulo registra-

ciis moTxovnas. aqve unda iTqvas, rom 

registraciis Sinaarsi, uZrav qonebaze-

uflebaTa da valdebulebaTa asaxvis spe-

qtri icvleba da periodulad axldeba. 
dRevandel etapze SeiZleba iTqvas, rom 

sajaro reestrs uflebaTa `totaluri~ 

registraciis gza aqvs arCeuli, vinaidan 

uZrav qonebaze xdeba yvela sanivTo da 

valdebulebiTi uflebis, aseve sajaro 

SezRudvebis registracia. sajaro rees-

tris Sesaxeb kanonis me-11 muxliT gansa-

zRvrulia im sanivTo da valdebulebiTi 

uflebebis, aseve sajaro SezRudvebis 

wre, romelic uZrav qonebaze aRiricxe-

ba.5 

saqarTveloSi saregistracio ufle-

bebis speqtris gafarToebasTan erTad 

gaizarda registraciis institutis 

mniSvnelobac, uZrav qonebaze ufleba-

Ta registracia ganixileba ara mxolod 

kerZosamarTlebrivi mniSvnelobis iu-

ridiul moqmedebad, aramed is atarebs 

aseve sajarosamarTlebriv Sinaarss, ro-

melic ukavSirdeba saxelmwifos winaSe 

arsebuli valdebulebis uzrunvelsayo-

fad sajaro SezRudvebis aRricxvas. 

 2. registraciis mniSvneloba 

registraciis instituti konstitu-

ciuri mniSvnelobiT damkvidrda qar-

Tul kanonmdeblobaSi. kanonmdebeli, 

samoqalaqo kodeqsiT, registraciis fa-

qts mraval samarTlebriv Sedegs ukav-

Sirebs. sakanonmdeblo reglamentaciiT 

registraciis faqtzea damokidebuli 

rogorc uflebis warmoSoba, aseve sa-

jaro reestrSi warsadgeni garigebis 

ZalaSi Sesvla. saqarTvelos kanonm-

deblobiT, registraciis instituts 

aqvs rogorc konstituciuri, aseve te-

qnikur-samarTlebrivi mniSvneloba. 

konstituciuri mniSvneloba gamoi-

xateba uflebis warmoSobiT, kerZod, 

ufleba iuridiul Zalas iZens regis-

traciis Semdeg. ssk-is 289-e muxlis Ta-

naxmad, ipoTeka iuridiul Zalas iZens 

sajaro reestrSi registraciis momen-

tidan.

tradiciulad, registraciis faqti 

adasturebs ipoTekis warmoSobas da ga-

rantirebuls xdis uflebis namdvilo-

bas. uZrav qonebaze registracias aqvs 

uflebadamdgeni efeqti, gansakuTrebiT 

es exeba sanivTo uflebebs. amgvarad, 

ipoTekis registracia – es aris sajaro 

dadastureba ipoTekis uflebis namdvi-

lobisa, msgavsad sakuTrebis uflebis 

registraciisa, romelic adasturebs sa-

kuTrebis uflebis warmoSoba/gadacemas 

uZrav qonebaze.

praqtikaSi, xelSekrulebis gardama-

val debulebebSi xSirad miTiTebulia, 

rom xelSekruleba ZalaSi Sedis mxareTa 

xelmoweris momentidan. im uflebebisa 

da valdebulebebisaTvis, romelTa war-

moSoba registraciis faqts ukavSirdeba, 

maTi damdgeni dokumentebi ZalaSi Sedis 

maregistrirebel organoSi uflebebisa 

da valdebulebebis registraciis momen-

tidan.6 garda konstituciuri mniSvne-

lobisa, aRniSnuli Canaweris safuZvel-

ze registraciis faqts aqvs teqnikur-

samarTlebrivi mniSvneloba.

registraciis institutma, romelic 

pirveladi mniSvnelobiT kerZosamarT-

lebriv urTierTobebSi sajarosamarT-

lebrivi mniSvnelobis aqtad ganixile-

boda, saxecvlileba ganicada. registra-

ciis faqtis CrdilqveS moeqca samoqa-

laqosamarTlebrivi mniSvnelobis iseTi 

mniSvnelovani iuridiuli moqmedeba, 

rogoricaa `gadacema~. 

saxelmwifo registraciis meSve-

obiT uzrunvelyofs kerZosamarTle-

brivi ur TierTobebis stabilurobas. 

saxelmwi fo ki ar ereva kerZosamarTle-

briv urTierTobebSi, aramed registra-



saerTaSoriso samarTlis Jurnali, #1, 2011                                      JOURNAL OF INTERNATIONAL LAW, N1, 2011

 282

ciis sajaroobiT, uflebis aRricxvis 

sizustiT saregistracio subieqtebisa 

da mesame pirTa dacvas axdens. unda iT-

qvas, rom saxelmwifos registraciis 

meSveobiT wesrigi Seaqvs kerZosamarT-

lebriv urTierTobebSi.

3. registraciis principebi

sakiTxi, Tu ra principebs efuZneba 

Tanamedrove saregistracio warmoeba, 

mniSvnelovania rogorc Teoriuli, ase-

ve praqtikuli datvirTviT. principebis 

dacva miT ufro aqtualuria eleqtro-

nuli saregistracio warmoebis proces-

Si, raTa daCqarebuli samoqalaqo brun-

vis pirobebSi ar moxdes im mTavaris dar-

Rveva, rasac emsaxureba saregistracio 

warmoeba. mxedvelobaSi maqvs qonebaze 

uflebrivi mdgomareobis asaxva.7

Tanamedrove saregistracio kanon-

mdebloba xasiaTdeba xSiri sakanon-

mdeblo cvlilebebiT, rac aseve zrdis 

principebis mniSvnelobas. rogorc ar 

unda Seicvalos moqmedi kanonmdebloba, 

principebi ucvleli rCeba. Tu gadavxe-

davT im qveynebis iuridiul literatu-

ras, sadac saregistracio warmoebas 

xangrZlivi istoria aqvs, SeiZleba iTq-

vas, rom registraciis Zireuli princi-

pebi saukuneebis ganmavlobaSi ucvleli 

rCeba.

principebs, romelTac iuridiul 

doqtrinaSi aseve substanciur wesebsac 

uwodeben, didi mniSvneloba eniWeba sar-

egistracio warmoebis procesSi, iseve, 

rogorc registraciis maregulire-

beli pozitiuri kanonmdeblobis sru-

lyofis saqmeSi. saregistracio princi-

pebi – es aris is fundamenti, romelzec 

dgas uflebaTa aRricxvis saregistra-

cio sistema da romlis saSualebiTac 

SesaZlebelia ganisazRvros saregis-

tracio warmoebis politika ama Tu im 

qveyanaSi.

 uZrav qonebasTan dakavSirebuli 

registraciis principia: 

uZrav qonebaze uflebaTa savalde-• 
bulo registraciis principi.8

uZrav qonebaze Sesabamisi uflebebi 

unda daregistrirdes TiToeul saxelm-

wifoSi registraciis mwarmoebel or-

ganoSi. aRniSnuli principi safuZvlad 

udevs nacionalur samarTalSi arsebul 

wesebs, romlebic imperatiulad adgenen 

uflebaTa savaldebulo registracias. 

winamdebare principi ganapirobebs sare-

gistracio informaciis konsolidacia-

sa da sisrules. savaldebulo saregist-

racio principis safuZvelze saregist-

racio moTxovnis dros xdeba ara xelax-

ali registracia, aramed ukve arsebuli 

informaciis ganaxleba.

uZrav qonebaze uflebaTa registra-

cia aseve uzrunvelyofs maRali donis 

samarTlebriv dacvas. am principidan ga-

momdinare, araregistrirebuli ufle-

bebi uZrav qonebaze baTilia. sakadas-

tro monacemebis mimarTac igive prin-

cipi moqmedebs.9

uflebis keTilsindisierad mopo-• 
vebis principi.10

uflebis keTilsindisierad mopove-

bis principi yvela qveyanaSi sxvadasx-

vanairad moqmedebs.11 nebismieri piri, 

romelmac ufleba qonebaze moipova ke-

Tilsindisierebis safuZvelze, ufle-

bamosilia, daicvas Tavisi ufleba nebis-

mieri piris xelyofisagan.  

e.w. ormagi gadacemis principi – 

registraciis meSveobiT xdeba ufle-

bis dokumentebis meSveobiT gadacema, 

rac iZleva varaudis SesaZleblobas, 

rom moxda realuri gadacemac. ipoTe-

kasTan kavSirSi am princips arsebiTi 

mniSvneloba aqvs. sxva sanivTo ufle-

bebTan SedarebiT, ipoTekis institut-

Tan mimarTebiT registracias arsebiTi 

mniSvneloba eniWeba, vinaidan praqtikaSi 

umravles SemTxvevaSi, ZiriTadad, xdeba 

ipoTekis registracia ise, rom ipoTekis 

sagani pirdapiri mflobelobiT rCeba 

mesakuTres.

iuridiul doqtrinaSi ipoTekas 

aseve moixsenieben mflobelobis gareSe 

uzrunvelyofad, rac zrdis registra-

ciis institutis mniSvnelobas ipoTekis 

uflebis dadgenasTan dakavSirebiT. 

sajaroobis principi saregist-

racio warmoebis ara marto principia, 
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aramed umTavresi mizania. xelmisawv-

domi registracia, romelic registri-

rebul uflebaTa sajaroobiT miiRweva, 

mniSvnelovania ramdenime garemoebiT: 

registraciis meSveobiT miiRweva qone-

bis identifikacia, registracia iZleva 

qonebis mravaljer da sinqronuli sar-

geblobis SesaZleblobas da uzrunvely-

ofs uflebaTa myar kavSirs qonebasTan. 

sajaroobis principi iZleva SesaZ-

leblobas, sazogadoebis farTo wreebs 

miawodos informacia ipoTekiT datvir-

Tuli qonebis uflebrivi mdgomareobis 

Sesaxeb. es informacia xelmisawvdomia 

yovelgvari konkretuli interesis da-

dasturebis gareSe. registrirebuli in-

formaciis Ziebis procedura unda iyos 

martivi, swrafi da ekonomiuri. 

 registraciis eleqtronuli pro-

gramebi uzrunvelyofs qonebaze bolo 

saregistracio mdgomareobiT arsebuli 

informaciis sajaroobas. uZrav qone-

baze sajarooba miiRweva `amonaweris~ an 

informaciuli werilis formiT. saja-

roobis principis wyalobiT saregist-

racio monacemebi sajaroa sazogadoebi-

saTvis. nebismier dainteresebul pirs 

SeuZlia, maregistrirebeli organodan, 

yovelgvari iuridiuli interesis ga-

reSe, Seamowmos da miiRos informacia 

qonebaze arsebuli uflebebis Taobaze.

sajaroobis principis mimarT arse-

bobs araerTgvarovani Sexedulebebi.12 

erTaderTi qveyana, romelic saregis-

tracio warmoebis procesSi uzrunvely-

ofs informaciis konfidencialurobis 

dacvas, avstriaa.13

saregistracio informaciis xel-

mi sawvdomobis principi14 – evropuli 

saxelmwifoebis mTavari mizania, gazar-

don sazogadoebrivi xelmisawvdomoba 

miwisa da kadastris saregistracio 

samsaxurebidan informaciis moZiebis 

kuTxiT. evropuli saxelmwifoebi sa-

registracio institutebs ganixilaven 

uZrav qonebaze samarTlebrivi infor-

maciis miRebis centrebad. es iqneba in-

ternetiT xelmisawvdomoba, e.w `farTo~ 

xelmisawvdomoba, Tu eleqtronuli mo-

nacemebis urTierTgacvlis saxiT.

evropul qveynebSi saregistracio 

informaciis (saubaria qonebaze arse-

bul srul samarTlebriv da faqtobrivi 

mdgomareobis amsaxvel informaciaze) 

gamoTxovis internetxelmisawvdomo-

ba TiTqmis yvelgan aris SesaZlebeli, 

rac Seexeba saregistracio moTxovnis 

eleqtronulad gadagzavnasa da ele-

qtronuli informaciis gacvlas, umrav-

les evropul qveyanaSi am mimarTulebiT 

kvlav mimdinareobs muSaoba. 

specialurobis principi, romelic 

gulisxmobs, rom ufleba unda daregis-

trirdes `individualur~ uZrav qone-

baze.

prioritetulobis principi, ro-

melic gamoixateba uZrav qonebaze re-

gistrirebul uflebaTa mowesrigebul 

sistemaSi. registrirebuli uflebebi 

qonebaze aRiricxeba saregistracio ga-

nacxadis qronologiis mixedviT.

kanonierebis principi, romelic 

gulisxmobs, rom saregistracio pro-

cesi warimarTos kanonis moTxovnaTa 

sruli dacviT.

winamorbedobis principi gulisx-

mobs, rom Tuki uflebis mqone piris 

winamorbedi ar iyo registrirebuli 

`miwis wignSi~, ivaraudeba, rom Semdgom 

registrirebul uflebas iuridiul Za-

la ar gaaCnia.

winamorbedobis principi aseve ga sa-

Tvaliswinebelia ipoTekis uflebasTan 

mimarTebiT. aRniSnuli principis safuZ-

velze, Tu uZravi qoneba ar iqna sakuTre-

bis uflebiT registrirebuli sajaro 

reestrSi, is ver daitvirTeba ipoTekiT. 

am principze dayrdnobiT, uZrav qone-

baze sakuTrebis uflebis registracia 

win unda uswrebdes ipoTekis uflebis 

warmoSobas. 

erTi sarkmlis principi15 – sayo-

ve lTaod cnobilia, rom erTi sarkmlis 

principi gaTvlilia momxmarebelze da 

saSualebas iZleva, erT adgilze gakeT-

des saregistracio ganacxadi da da-

muSavdes informacia. erTi sarkmlis 

principi ar aris damokidebuli arc 

~deed”-is da ”title”-s sistemebze da arc 

kadastrisa registraciis institute-

bis erTianobaze, misi arseboba, ume-
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teswilad, damokidebulia am institute-

bis eleqtronizaciaze. erTi sarkmlis 

principis realizeba xdeba internetis 

meSveobiT, romelic Ria da xelmisawv-

domia yvelasaTvis, rac orive institu-

tis (kadastrisa da registraciis) mom-

saxurebis erT organoSi (erT adgilze) 

miRebas gulisxmobs.

5. saqarTveloSi registraciis 
ganmaxorcielebeli organo

sakiTxiT dainteresebuli piri lo-

gi kurad dasvams SekiTxvas: sad xdeba 

samoqalaqo uflebaTa registracia sa-

qarTveloSi? am funqciiT saxelmwi-

foSi delegirebulia sajaro samarT-

lis iuridiuli piri – sajaro reestris 

erovnuli saagento.16

sajaro reestris warmatebis ga sa -

Rebi kanonmdeblobaze morgebul Ta-

namedrove da progresul eleqt ro-

nul programebSia, romlebic iZleva 

SesaZleblobas, msoflios nebismieri 

kuTxidan miiRoT saqarTveloSi arse-

bul uZrav qonebaze uflebrivi mdgo-

mareobis Sesaxeb informacia.

saregistracio procesis samarTle-

brivi uzrunvelyofa samoqalaqo kodeq-

sis paralelurad xorcieldeba sajaro 

reestris Sesaxeb kanoniT 17 da sajaro 

reestris Sesaxeb instruqciiT,18 rac 

Seexeba uSualod saregistracio pro-

cess, igi administraciuli samarTal-

warmoebis wesiT xorcieldeba. 

saqarTvelom registraciis sfero-

Si bolo wlebSi Catarebuli reformis 

safuZvelze seriozul warmatebebs mi-

aRwia. muSaoba am mimarTulebiT kvlav 

grZeldeba. warmodgenili monacemebis 

damuSavebiT, Semosuli eleqtronuli 

informaciis centralizaciiTa da saja-

roobis uzrunvelyofiT moxda sajaro 

reestris sistemaSi arsebuli infor-

maciis internetiT xelmisawvdomoba, 

uflebaTa aRricxva gaxda sruli da 

zusti, informacia ki xelmisawvdomi da 

saimedo. uZrav qonebaze uflebaTa aR-

ricxvis eleqtronuli sistemis Seqmnis 

kuTxiT SeiZleba iTqvas, rom saqarTve-

lo wamyvan poziciazea ara marto post-

sabWoTa sivrceSi, aramed msoflio masS-

tabiTac.19

sajaro reestrSi ipoTekis ufle-

bis registraciisTvis dadgenilia igive 

procedurebi, rac uZrav qonebaze saku-

Trebis uflebis warmoSobisaTvis aris 

gaTvaliswinebuli. 

nebismieri piri, romelsac aqvs saku-

Trebis ufleba qonebaze, uflebamosi-

lia, datvirTos qoneba ipoTekis ufle-

biT.20 movalis sakuTrebis uflebis ar-

sebobis faqti uzrunvelyofis saganze, 

rogorc wesi, dasturdeba sajaro rees-

trSi arsebuli registraciiT. ipoTekis 

uflebis warmoSobis momentisaTvis qo-

neba unda iyos registrirebuli sajaro 

reestrSi, sakuTrebis uflebiT.

mesakuTreTa erTiani eleqtronuli 

bazis arseboba aris winapiroba ipoTe-

kis uflebis registraciis gamartive-

buli reJimis arsebobisa. eleqtronuli 

xelmisawvdomoba iZleva SesaZleblo-

bas, kreditorma calmxrivad Seamowmos 

sakuTrebis uflebis arsebobis faqti, 

yovelgvari danaxarjisa da formalobis 

gareSe. 

saqarTvelos saregistracio siste-

mis warmateba aseve ganpirobebulia im 

faqtorebiT, rom registraciis procesi 

ganTavisuflda biurokratiuli elemen-

tebisagan, ramac xeli Seuwyo uZrav qo-

nebaze uflebaTa aRricxvis siswrafesa 

da simartives. ipoTekis uflebis regis-

tracia xdeba imave reestrSi, sadac xde-

ba uZrav qonebaze sakuTrebis uflebis 

registracia, rac amartivebs registra-

ciasTan dakavSirebuli informaciis mo-

Ziebis process. 

6. registraciis instituti evropul 
qveynebSi

6.1. evropis samarTlebrivi infor-

maciis samsaxuri - EULIS21

EULIS-i ganixileba rogorc erTiani 

evropuli iniciativa, romlis mizania 

uZrav qonebaze uflebaTa aRricxvis sae-

rTo evropuli informaciis Tavmoyra 

internetis meSveobiT da informaciis 

xelmisawvdomobis sistemebis ganviTa-

reba. EULIS-i mxars uWers erTiani ev-



 285

T. SoTaZe, uZrav qonebaze uflebaTa eleqtronuli registraciis Taviseburebani kontinenturi da ...

ropuli qonebrivi bazris ganviTarebas. 

qonebriv monacemebze vrceldeba saer-

To formati, rac iZleva SesaZleblobas, 

yvela enaze moxdes misi xelmisawvdo-

moba.22 2002 wlidan 2004 wlamde proeqti 

dainerga rva evropul saxelmwifoSi.23 

mogvianebiT erTiani saregistracio sis-

temebis idea gavrcelda aRmosavleT ev-

ropis qveynebSi.24 

uZrav qonebaze informaciis gavr-

celebis procesSi CarTulia subieqtTa 

farTo wre: komerciuli bankebi, iuris-

tebi, uZravi qonebis saagentoebi, kom-

paniebi, saxelmwifo da sagadasaxado 

samsaxurebi. saregistracio Canaweri 

individualur qonebaze SesaZlebelia 

gaices internetiT, erTiani portali-

dan. momxmarebels TiToeul qveyanaSi 

urTierToba aqvs sakuTar nacionalur 

provaiderTan, romelic iyenebs qone-

bis saidentifikacio monacemebs erTian 

bazaSi informaciis xelmisawvdomobisa-

Tvis. procesSi CarTulia rogorc mar-

egistrirebeli, aseve kadastris samsax-

urebi.

evrogaerTianebis erTiani politika 

saregistracio sistemasTan mimarTebiT 

dakavSirebulia kapitalis Tavisufal 

mimoqcevasTan. saregistracio norme-

bi unda Seesabamebodes saerTaSoriso 

bazris principebs, gansakuTrebiT im 

wess, rom kapitali Tavisufali unda 

iyos bazarze mimoqcevis SemTxvevaSi wv-

rilmani winaaRmdegobebisagan. 

evropuli uZravi qonebis bazris 

gaerTianeba xorcieldeba swored re-

gistraciis meSveobiT, romelic ucxo-

el kreditorebs aZlevs SesaZleblobas, 

moaxdinon nacionaluri miwis registra-

ciis sistemebis Sefaseba, gaiTvaliswi-

non investiciebisa da sxva ekonomikuri 

saxis miznebisaTvis ama Tu im qveyanaSi 

arsebuli sirTuleebi.

uZrav qonebaze saregistracio in-

formaciis xelmisawvdomoba aseve gu-

lisxmobs, evropis wevr saxelmwifoebs 

Soris moxdes informaciis gacvla swo-

red saregistracio sistemis meSveobiT. 

kreditorebs xeli miuwvdebaT dakredi-

tebis sferoSi ipoTekiT qonebis dat-

virTvis dros sxvadasxva saxis informa-

ciaze, rac metyvelebs farTo, e.w. `Ria 

saregistracio~, sistemis arsebobaze. 25

eqvsi evropuli saxelmwifos26 sa-

registracio sistemis SedarebiTma ana-

lizma dagvanaxva, rom ar aris aucile-

beli saregistracio institutebis erT 

uwyebaSi gaerTianeba, Tumca TiTqmis 

yvela evropul qveyanaSi gvaqvs regist-

raciisa da kadastris institutebis 

erTiani sistemebi, e.w `gaerTianebuli 

sistemebi~.27

6.2. germania

germaniaSi uZrav qonebaze regist-

racia miznad isaxavs sanivTo uflebaTa 

zust fiqsacias saadgilmamulo wignSi. 

samarTlebrivi normebi uZravi qonebis 

registraciasTan dakavSirebiT mocemu-

lia germaniis sk-Si da saadgilmamulo 

wignis warmoebis wesis Sesaxeb debule-

baSi.28 germaniaSi saadgilmamulo wignis 

warmoeba miekuTvneba miwis sasamarTlo-

ebis kompetencias.29 

germaniis kanonmdeblobiT saadgil-

mamulo wignSi registrirdeba: 

subieqturi samoqalaqo sanivTo uf-• 
lebebi – sakuTrebisa da Sez Ruduli 

sanivTo uflebebi, romelTac adgens 

germaniis samoqalaqo sjuldeba da 

atarebs amomwurav xasiaTs.

faqtebi, romlebsac aqvT iuridi-• 
uli mniSvneloba uflebaTa ganxor-

cielebis TvalsazrisiT: 

– dakavSirebuli gankargvis ufleb-

is SezRudvasTan (mag. konfiskacia, 

iZulebiTi gasxviseba, iZulebiTi 

marTva). 

– gasxvisebis akrZalva.

– aRniSvna uflebis mqonis gadaxdisu-

unarobaze, samkvidro masis marT-

vaze, anderZis aRsrulebaze.

pretenzia saadgilmamulo wignSi 

Canaweris namdvilobaze. 30

yvela es samarTlebrivi elementi, 

romelTac iuridiuli mniSvneloba aqvT 

uZrav qonebaze sanivTo uflebis ganxor-

cielebisaTvis, warmodgenilia saadgil-

mamulo wignSi gansazRvruli sistemiT, 
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an aRniSvnebis saxiT, romelic ar iTvle-

ba saregistracio Canawerad.31

germaniis saadgilmamulo wignis 

wa rmoebis debulebis32 Tanaxmad, erT-

maneTisagan gamijnulia saadgilmamu-

lo wignSi savaldebulo da fakulta-

tiuri rekvizitebi. magaliTad, yvela 

cvlileba, romlebic gaCndeba sanivTo 

garigebis safuZvelze, savaldebuloa 

daregistrirdes saadgilmamulo wignSi, 

winaaRmdeg SemTxvevaSi is ar miiCneva 

namdvilad.33 

fakultatiur registracias eqvem-

debareba uflebis gadacema kanoniT 

(magaliTad, sakuTrebis gadacema mem-

kvidreobiT) an saxelmwifo aqtis sa-

fuZvelze (iZulebiTi realizaciisas 

sanivTo uflebis gadacema), Tumca yve-

la fakultatiuri rekviziti subieqtis 

survilis SemTxvevaSi SeiZleba daregis-

trirdes.

saadgilmamulo wignSi registracias 

ar eqvemdebareba:

– subieqturi samoqalaqo ufleba, 

ro mlis ganxorcieleba dakavSire-

bulia obieqtTan, romelic gss-iT 

aRiarebulia miwis nakveTis arse-

biT Semadgenel nawilad, magaliTad 

ijaris ufleba. 

– gankargvis uflebis valdebulebiTi 

SezRudvebi.

mSeneblobis uflebis sajaro SezRudvebi 

da upiratesi Sesyidvis ufleba.

– sanivTo da valdebulebiTi xel Se-

krulebebi.

– sajarosamarTlebrivi SezRudvebi.

germaniaSi registracia isaxavda da 

dResac isaxavs miznad sanivTo uflebaTa 

zust fiqsacias saadgilmamulo wignSi. 

gansxvavebiT saqarTvelos saregistra-

cio procesisgan, germaniis saadgilma-

mulo wignSi ar xdeba sajarosamarTle-

brivi SezRudvebis registracia. ger-

manuli kanonmdeblobis Taviseburebad 

unda ganvixiloT is faqti, rom regis-

tracias eqvemdebareba mxolod garige-

bis dadebis safuZvelze warmoSobili 

uflebebi, xolo kanonis safuZvelze 

warmoSobili uflebebi ar fiqsirdeba 

saadgilmamulo wignSi.

6.3. niderlandi

uflebaTa saregistracio warmoebas 

holandiaSi axorcielebs kadastris, mi-

wis registraciisa da rukirebis saagen-

to.34 niderlandSic, iseve rogorc evro-

pis umravles qveyanaSi, miwis registra-

ciisa da kadastris samsaxuri gaerTiane-

bulia erTi sistemaSi.35

holandiaSi 1992 wels `axali sam-

oqalaqo kodeqsis~ miRebiT da kadast-

ris aqtSi Sesuli cvlilebebiT, rom-

lebic, ZiriTadad, sanivTo uflebebis 

(gansakuTrebiT, uZrav qonebaze) regist-

raciisa da kadastris sakiTxebs Seexo, 

unda mowesrigebuliyo miwis registra-

ciisa da sakadastro sistemis srulyo-

fili Camoyalibeba, romlis mizani iqne-

boda uZravi qonebis mesakuTris inte-

resebis dacva, miwis bazris ganviTareba 

da saxelmwifo programebis mxardaWera, 

maT Soris, kontrolis ganviTareba, sax-

elmwifo miwis konsolidaciis, miwis ga-

dasaxadebis sistemis mowesrigebis, bune-

brivi resursebis menejmentis kuTxiT. 

niderlandis samoqalaqo kodeqsi 

gansazRvravs oTx iuridiul moqmedebas, 

romlebic saWiroa qonebaze uflebis – 

~rights in rem” – warmoSobisaTvis: 1. gamyi-

dvelis mier uflebis gankargva; 2. myid-

velsa da gamyidvels Soris SeTanxmeba; 

3. savaldebulo moqmedeba (garigebis 

notarialuri damowmeba); 4. uflebis sa-

jaro reestrSi registracia. 

uZrav qonebaze uflebis warmoSobis 

mTeli es procesi, e.w. gadacemis jaWvi36 

da misi TiToeuli etapi datvirTulia 

samarTlebrivi mniSvnelobiT: gadace-

ma aris safuZveli – ~causal”, romelic 

adasturebs, rom mesakuTres gadaeca 

sakuTrebis ufleba – ~title”; mas Semdeg 

ki, rac daregistrirdeba reestrSi, me-

sakuTres eZleva SesaZlebloba, daicvas 

ufleba samarTlebrivi saSualebebiT; 

uflebis notarialuri damowmebis auci-

lebloba ki gulisxmobs im faqts, rom 

am SemTxvevaSi mesakuTre daculia da 

flobs sakuTrebis uflebis warmoSobis 

utyuar mtkicebulebas. 

igive wesi moqmedebs ipoTekiT uz-

runvelyofili sesxebis SemTxvevaSi. 
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ipoTekasTan dakavSirebuli Semdegi sa-

xis saregistracio monacemebi aRiric-

xeba: dro – rodis Sedga ipoTekis xelSe-

kruleba, dro – rodesac ganxorcielda 

ipoTekis Canaweri, ipoTekiT uzrunve-

lyofili kreditis odenoba procente-

biT, ipoTekis sagnis aRweriloba, ipoTe-

kis gauqmebis piroba da dro. 

holandiaSi internetmisawvdomobis 

uzrunvelyofis samuSaoebi daiwyo 1993 

wlidan. 2003 wlidan ki informaciis sa-

jaro xelmisawvdomoba uzrunvelyofi-

lia, yovelgvari SezRudvis gareSe da 

SesaZlebelia, mopovebul iqnes rogorc 

regionul ofisebSi, aseve agentebTan 

Tu sxva institutebSi, anazRaurebis sa-

fuZvelze, rogorc sakomunikacio (te-

lefonisa da faqsis) saSualebebiT, aseve 

internetis meSveobiT, yvela munici-

palur da sanotaro ofisSi, romlebsac 

aqvT ufleba, moipovon da waradginon 

aseTi informacia. qonebaze uflebrivi 

mdgomareobis Sesaxeb informacia moqa-

laqeebisTvisac gaxda xelmisawvdomi.

 saregistracio sistema mTlianad 

kompiuterizebulia, uflebis damdgeni 

dokumentebis wardgena SesaZlebelia 

rogorc qaRaldis versiis, aseve ele-

qtronuli dokumentaciis saxiT. sare-

gistracio sistemaSi xdeba eleqtro-

nuli dokumentaciis aslisa da sxva 

dokumentebis eleqtronuli damagreba 

da registracia. mas ewodeba uflebaTa 

gadacemis eleqtronuli sistema. moma-

valSi igegmeba srul eleqtronul sare-

gistracio warmoebaze gadasvla.37

6.4. avstria

avstriis saregistracio samsaxuri 

me-19 saukunidan38 dRemde efuZneba re-

gistraciis or ZiriTad sistemas, rome-

lic moicavs informacias uZravi qonebis 

Sesaxeb, esenia: saadgilmamulo wignis 

– Grundbuch 39 da kadastris – Kadaster 40 
sistemebi.

dResdReobiT saadgilmamulo wigni-

sa da kadastris institutebi gaerTia-

nebulia erovnul saerTo sainforma-

cio sistemaSi, romelic srul infor-

macias flobs uZrav qonebaze arsebul 

uflebriv mdgomareobaze. 

sazogadoebrivi zedamxedvelobis 

kuTxiT orive sistema sajaroa da gax-

snilia avtorizebuli pirebisaTvis (no-

tariusebisaTvis, bankebisaTvis, kerZo 

geodeziuri kompaniebisaTvis, advokate-

bisaTvis), saxeliT Zebnis SesaZleblobis 

garda. 

avstriis samoqalaqo kodeqsis 447-e-

471-e muxlebis safuZvelze qonebaze, ro-

gorc `Sesrulebis~ uzrunvelyofis sa-

Sualebaze, warmoiSoba ipoTekis ufle-

ba. ipoTekis warmoSoba xdeba imave wesis 

dacviT, rac gaTvaliswinebulia qone-

baze sakuTrebis uflebis warmoSobi-

saTvis. ipoTeka registrirdeba rogorc 

uZrav qonebaze, aseve TanasakuTrebaSi 

wilze. avstriis samoqalaqo kodeqsis 

Taviseburebaa is faqti, rom ipoTeka 

registrirdeba erT wilze an/da erT 

uZrav qonebaze, magram ara metze.

ipoTekis warmoSobis safuZvlebis 

mixedviT, avstriis kanonmdebloba ga-

nasxvavebs: kontraqtis, kanonisa da sa-

samarTlo gadawyvetilebis safuZvelze 

warmoSobil ipoTekas. kanonis safuZ-

velze ipoTekis warmoSobis SemTxvevebi 

iSviaTia, Tumca is eqvemdebareba saval-

debulo wesiT registracias.

avstriis kanonmdebloba ganixilavs 

Cveulebriv ipoTekas da maqsimaluri 

(didi) Tanxis ipoTekas. 

avstriis samoqalaqo kodeqsi iTva-

liswinebs ipoTekis ZalaSi yofnas mis 

srul gauqmebamde. am SemTxvevaSi, ipo-

Teka ekuTvnis mesakuTres, romelsac 

SeuZlia, registrirebuli ipoTeka ga-

moiyenos axali moTxovnis uzrunvel-

sayofad. 

avstriaSi saregistracio informa-

ciaze xelmisawvdomoba SesaZlebelia 

ganxorcieldes raionul sasamarTlo-

ebSi arsebul miwis saregistracio sam-

saxurebSi – ”land book”-Si, aseve sano-

taro, kadastris, iuridiul ofisebSi 

an/da internetis meSveobiT (e.w inter-

netgadaxdis momsaxurebis provaide-

rebTan). saregistracio informaciaze 

`pirdapiri xelmisawvdomobis~ ufleba 

aqvT avtorizebul pirebsac: notariu-

sebs, bankebs, sainJinro-sakonsultacio 
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firmebs, advokatebs, aseve fizikur pi-

rebs.41

6.5 xorvatia

xorvatiaSi kadastrisa da miwis re-

gistraciis wigni (romelic aseve moi-

cavs kadastris sabaziso informacias) 

Riaa sazogadoebisaTvis, yovelgvari 

SezRudvebis gareSe. saregistracio in-

formacia pirebisaTvis xelmisawvdomia 

sakomunikacio da eleqtronuli saSua-

lebebiT. miwaze saregistracio informa-

cia xelmisawvdomia raionuli sasamarT-

los 106 miwis wignis erTeulSi, mimarTva 

SesaZlebelia piradad an eleqtronuli 

fostis meSveobiT. zogierT qalaqSi mi-

wis wignebis xelmisawvdomoba uzrunve-

lyofilia internetis meSveobiT (mag., 

zagrebSi). xorvatia miiswrafvis kadast-

risa da miwis registraciis sistemebis 

gaerTianebisaken. axlo momavalSi varau-

doben, rom SesaZlebeli iqneba ara mar-

to informaciis eleqtronulad xelmi-

sawvdomoba, aramed aseve saregistracio 

ganacxadis eleqtronuli formiT ward-

gena.42 

7. uZrav nivTebze uflebaTa 
eleqtronuli registracia saerTo 
samarTlis sistemis qveynebSi

7.1 inglisi

inglisSi43 mesakuTris uflebriv re-

gistracias axorcielebs saxelmwifo 

organo – miwis mTavari registratori. 

registraciis samsaxuri Sedgeba cen-

traluri da 19 raionuli miwis regis-

traciis samsaxurisagan. 

inglisis miwis registraciis kanonm-

deblobam seriozuli cvlilebebi gani-

cada.44 1925 wlis miwis registraciis aqti 

Seicvala 2002 wlis miwis registraciis 

aqtiT. rasac Sedegad mohyva uflebaTa 

registraciis procesis cvlileba.45

2003 wlis seqtemberSi inglissa da 

uelsSi SemoRebul iqna uflebaTa gada-

cemis eleqtronuli programa, romelic 

efuZneba sam elements:

centraluri momsaxurebis centri • – 

miwis registraciis sistema;

eleqtronuli gadacemis momsaxure-• 
bis fondi – EFT;
bazebTan daSvebis momsaxurebis • 
ce   n tri, romelic uzrunvelyofs 

pi rveli ori momsaxurebis miRe-

bis SesaZleblobas da SeiZleba Ca-

moyalibdes kerZo seqtorad, rome-

lic informaciis mopovebaSi daexma-

reba pirebs.46

2002 wlis miwis registraciis aq-

tiT moxda sanivTo uflebaTa termino-

logiuri cvlileba, Tumca uflebebis 

Sinaarsi igive darCa. arsebobs miwaze ori 

kategoriis uflebebi: erTi, romelic 

warmoiSoba beneficiarisaTvis ndobis 

safuZvelze da romelic SesaZlebelia, 

ar daregistrirdes. sayovelTaod miRe-

bulia, rom aseTi tipis uflebebs uwo-

deben, `araregistrirebul mcire inte-

resis~ mqone uflebebs. es saxelwodeba 

ar gvxvdeba miwis registraciis aqtSi; 

arsebobs sxva kategoriis uflebebi, 

romlebic, miuxedavad imisa, aris Tu ara 

registrirebuli, mis mflobels avtoma-

turad warmoeSoba. aseT uflebebs uwo-

deben `mniSvnelovani interesis~ mqone 

uflebebs. SesaZlebelia, erTi da igive 

ufleba iyos rogorc registrirebuli, 

aseve araregistrirebuli, uflebrivi 

dacvis TvalsazrisiT, amas ar aqvs mniSv-

neloba. sxva sityvebiT rom vTqvaT, re-

gistrirebuli uflebebi ar sargeblo-

ben `eqskluziviT~.47

inglisis saregistracio sistema 

iTvaliswinebs ori tipis registracias: 

pirveli – es aris e.w substanciuri (pir-

veladi) registracia48 da meore – damca-

vi registracia.49 inglisur samarTalSi 

arsebuli xangrZlivvadiani uflebebi50 

eqvemdebareba damcavi sistemiT regis-

tracias.51 

inglisis kanonmdeblobiT, qonebaze 

uflebrivi sistema met-naklebad rTu-

lia. mxolod zogierTi ufleba eqvemde-

bareba registracias, maTi mesakuTree-

bis survilis miuxedavad. registraciis 

Semdeg isini iwodebian registrirebul 

qonebad. sxva uflebebi registrirdeba 

Canaweris saxiT uZrav qonebaze. magali-

Tad, ipoTekis ufleba ganixileba regis-
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trirebul SezRudvad (tvirTad), rome-

lic arsebobs registrirebul qonebaze.

7.2 .Sotlandia

saerTo samarTlis ojaxSi Semavalma 

Sotlandiam mxari dauWira eleqtronu-

li registraciis iniciativas da miwaze 

saregistracio process axorcielebs 

programuli registraciis meSveobiT. 

SotlandiaSi miwaze uflebaTa avto-

maturad registraciis – ~ARTL”-is sa-

xelwodebiT ganxorcielda aRniSnuli 

proeqti. eleqtronuli warmoebis gad-

moRebis mizani miwaze uflebrivi regis-

traciis qaRaldis dokumentidan ganTa-

visufleba iyo. piloturi mcdelobis 

Semdeg es sistema warmatebiT dainerga 

mTeli qveynis masStabiT. ARTL axorcie-

lebs yovelgvari uflebrivi registra-

ciis process - sakuTrebasa da uflebriv 

SezRudvebTan dakavSirebiT. amasTan 

erTad, uflebis gadacemis xelSekru-

lebis formebi da yvela saregistracio 

ganacxadi ivseba eleqtronulad. ufle-

bis gadacemis damadasturebeli doku-

mentebis wardgena xdeba cifruli saxiT, 

romelic Seqmnilia ARTL-is sistemaSi. 

saregistracio procesi mTlianad eleq-

tronizebulia, nebismieri saxis regis-

traciis SemTxvevaSi, Sedegi avtomatu-

rad aisaxeba miwis registraciis ufle-

baTa siaSi.52

7.3. kanada

kanada Tanamedrove etapze, uZrav 

qonebaze uflebaTa eleqtronuli re-

gistraciis kuTxiT, msoflio liderad 

miiCneva – ontarios samomxmareblo da 

biznesservisis saministro da kerZo 

kompania ~Taranet”53 aris is pirveli jgu-

fi, romelmac SeimuSava SemdegSi mTel 

msoflioSi gavrcelebuli pirveli ele-

qtronuli saregistracio dokumenti.

kanadaSi eleqtronuli saregistra-

cio dokumenti 10 welze metia arsebobs. 

igi cifruli saxiT gadaecema rogorc 

myidvels, aseve gamyidvels, romelic 

gamoiyeneba qonebis gadacemis garige-

bebSi. akreditebuli iuristebi da maTi 

agentebi dokumentacias iReben da ag-

zavnian eleqtronuli formatiT, rome-

lic oficialur formad aris miCneuli. 

warmatebis mizezad miiCneven ontarios 

provinciaSi arsebuli miwis registra-

ciis informaciul sistema Polaris-s.54 
kanadis saregistracio sistemis 

Taviseburebad miiCneva dokumentaciis 

wardgenis wesi, romelic inovaciuri ka-

nonmdeblobis safuZvelze gansxvavdeba 

sxva qveynebSi arsebuli saregistracio 

praqtikisagan. sakuTrebis an qonebaze 

sxva uflebis gadacemisaTvis ar aris 

saWiro werilobiTi dokumenti da xel-

mowera. uflebis gadacemis damadastu-

rebeli qaRaldis versia, rogorc sare-

gistracio dokumenti, aRar arsebobs. 

yvela is funqcia, romelic qaRaldis 

dokuments hqonda, Secvala eleqtro-

nulma dokumentma, romlis avTenturoba 

dasturdeba warmomadgeneli iuristis 

eleqtronuli xelmoweriT. 

2005 wlis agvistoSi, ontarios ganc-

xadebiT, xuTi milioni eleqtronuli ga-

rigeba warmatebiT daregistrirda. erT 

Tvis ganmavlobaSi eleqtronuli ganac-

xadiT ganxorcielebuli registracie-

bis ricxvi 150 000 uaxlovdeba.55

7.4. axali zelandia

axalma zelandiam danerga saregis-

tracio sistema, romelic moqmedebs on-

tarioSi. proeqts ewodeba ~LandOnline”. 
proeqti ganxorcielda axali zelandiis 

miwis sainformacio centr ~LINZ”-is56 
mier, romelic iRebs milionobiT ci-

frul saregistracio dokuments, ase-

ve gegmebs, rukebs da sxva geodeziur 

mowyobilobebs. saregistracio doku-

mentaciis damuSavebis procesi avto-

maturad mimdinareobs. eleqtronulma 

saregistracio warmoebam SesaZlebeli 

gaxada, registraciis vada, 10-15 dRis 

nacvlad, 24 saaTamde Semcirebuliyo. 

proeqtis warmatebis mizezad saxel-

deba is, rom axali zelandiis mTavrobam 

garigebis qaRaldis versia amoiRo sare-

gistracio brunvidan. 2008 wlis ivlisis 

Tvidan qaRaldis versia saerTod aRar 

gamoiyeneba uZrv qonebaze garigebebSi.57 
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7.5. amerikis SeerTebuli Statebi – 

florida

2000 wels floridis saregistracio 

praqtikaSi pirveli onlainipoTekis ga-

nacxadi da `daxuruli~ eleqtronuli 

dokumentacia Semovida. am dRidan qveya-

naSi mimdinareobs eleqtronuli garige-

bebis wardgena. eleqtronuli saregis-

tracio warmoebisas, uflebis gadacema 

garantirebulia. magaliTad, ipoTekis 

SemTxvevaSi qonebis gadacemamde xde-

ba ipoTekis xelSekrulebis cifruli 

versiis wardgena vebgverdze – ~Broward 
Country Records Division”, romelic speci-

alurad eleqtronuli mimowerisTvis 

aris Seqmnili. aSS-is danarCen StatebSic 

mimdinareobs eleqtronuli saregistra-

cio sistemis implementaciis procesi.58 

daskvna

zemoT ganxiluli qveynebis maga-

liTze samoqalaqo brunvis siswrafe, 

uflebaTa aRricxvis sizuste da regis-

trirebul informaciaze daubrkolebe-

li xelmisawvdomoba aris is sakiTxebi, 

ramac ganapiroba uflebaTa programu-

li aRricxvis SemoReba saregistracio 

procesSi. 

eleqtronizaciis mizania ufleba-

Ta registraciis procesis gamartiveba. 

eleqtronuli registracia ara marto 

maregistrirebel organoSi wardgenili 

dokumentaciis gadatanas gulisxmobs 

cifrul versiaSi, aramed saregistracio 

ganacxadis eleqtronul wardgenasac 

iTvaliswinebs, iseve, rogorc informa-

ciis eleqtronul xelmisawvdomobas.

saqarTveloSi momavalSi SesaZ le-

belia, eleqtronuli registraciis kuT-

xiT warmatebuli qveynebis gamocdilebis 

gaziarebis Sedegad moxdes warsadgeni da 

registraciisTvis saWiro informaciis 

urTierTSesabamisobis sakiTxis gadawy-

veta, rac Seamcirebs winasaregistracio 

mzadebis tvirTs da saregistracio or-

ganos miscems SesaZleblobas, daamuSaos 

da Seinaxos mxolod is informacia, ro-

melic uflebaTa registraciisTvisaa 

savaldebulo. sasurvelia, moxdes sa-

registracio ganacxadis im formiT da-

muSaveba, romlis eleqtronuli Sevseba 

SesaZleblobas miscems dainteresebul 

pirebs, miawodon reestrs registraciis 

safuZvlad yvela saWiro informacia. 

1 ix. McFarlane Ben ,The structure of property law , Oxford , Publisher Hart, 2008, 
81.

2 evropis wevri qveynebis monawileobiT da CLC-samarTlebrivi kompe-

tenciis centris egidiT, qonebriv uflebebze xSirad tardeba dis-

kusiebi da konferenciebi, sadac naklovani da dadebiTi mxareebis 

Sedareba-gaziarebis safuZvelze, msoflio bankis SedarebiTi kvle-

vis komisiisa da avstriis ndobis fondis mier xdeba arsebuli masalis 

damuSaveba da rekomendaciis saxiT miwodeba. CLC ganixilavs wevri 

qveynebis qonebis, qonebis dacvisa da qonebriv uflebebTan dakavSire-

bul problemur sakiTxebs, raTa maTi daxmarebis mizniT SemuSavdes 

saregistracio sistemebis srulyofis samarTlebrivi xasiaTis reko-

mendaciebi. erT-erTi aseTi gamocema momzadda 2008 wlis Semodgomaze 

Catarebuli Sexvedris Sedegad, romelic mieZRvna: ̀ uZravi qonebis reg-

istraciisa da kadastris sistemis mimoxilvas da analizs aRmosavleT 

da samxreT-aRmosavleT evropis qveynebSi~. es gamocema moicavs Svidi 

evropuli qveynis (avstriis, bulgareTis, xorvatiis, germaniis, un-

greTis, holandiisa da serbeTis) gamocdilebas aRniSnul sakiTxebTan 

dakavSirebiT. ix. Land registration and cadastre in selected European coun-
tries: Austria, Bulgaria, Croatia, Hungary, Netherlands, Serbia, ed. by Center of 
Legal Competence (CLC). Authors: Daniela Jetzinger Horner,Tatjana Josepovich, 
Darina Petrova, Stevan Maroshan Paul van der Molen , Ninel Jasmine Sadjadi - 
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Mortsel (Antwerpen): Intersentia; Berlin: BWV, Berliner Wiss.-Verl., 2009. www. 
clc.or.at

3 miwis registraciis sistemebis mixedviT, bulgareTsa da niderlands 

aqvT `deed“-is sistema, xolo avstrias, xorvatias, ungreTsa da serbias 

– `title“ -s sistema. 

4 uflebaTa aRricxvis sestemebTan dakavSirebiT ix.: l. Wanturia, uZravi 

nivTebis sakuTreba, Tb., 1994, 145-151. 

5 sajaro reestrSi registracias eqvemdebareba Semdegi uflebebi: saku-

Treba, aRnagoba, aRnagobis uflebis ipoTekiT datvirTva; uzufruqti; 

servituti; ipoTeka; qiravnoba, qveqiravnoba; ijara, qveijara; Txoveba; 

lizingi; sajaro samarTliT gaTvaliswinebuli sargeblobasa da mflo-

belobasTan dakavSirebuli uflebebi; uZrav nivTze sakuTrebis ufle-

basTan dakavSirebuli valdebulebebi, aseve sajarosamarTlebrivi 

Sinaarsis SezRudvebi, rogorebicaa: yadaRa, sagadasaxado giravnoba/

ipoTeka, gasxvisebis akrZalva.

6 saqarTvelos samoqlaqo kodeqsis 3111-e muxliT gaTvaliswinebul 

SemTxvevebSi, nivTsa da aramaterialur qonebriv sikeTeze dadebuli 

garigebebi ZalaSi Sedis am garigebebiT gansazRvruli uflebebis saja-

ro reestrSi registraciis momentidan.

7 sanivTo samarTalSi moqmed principebze ix.: Kritzinger M. Konrad, Principles 
of the law of mortgage, pledge & lien ,1. publ. Kenwyn: Juta, 1999. z.-9; Hepburn 
J.Samantha, Principles of property law,2nd ed.,Sydney ,Cavendish, 2001, 35-49; 
Mattei Ugo, Basic principles of property law , a comparative legal and economic 
introduction ,1. publ.,Westport, Conn,Greenwood Press, 2000, 10-15.

8 uflebis savaldebulo registraciis principi moqmedebs yvela qveya-

naSi, garda bulgareTisa. bulgareTSi sakuTrebis ufleba warmoiSoba 

registraciis gareSe, magram am dros ar arian daculni mesame pirebi, 

romlebic uZravi qonebis keTilsindisieri SemZenni SeiZleba iyvnen. 

9 registracia aseve gulisxmobs uZravi qonebis zust sazRvrebSi reg-

istracias: Ninel Jasmine Sadjadi, Land registration and cadastre in selected 
European countries: Austria, Bulgaria, Croatia, Hungary, Netherlands, Serbia] / 
ed. by Center of Legal Competence (CLC) - Mortsel (Antwerpen): Intersentia; 
Berlin: BWV, Berliner Wiss.-Verl., 2009, 16-17.

10 Acquisition in good faith. .Ninel Jasmine Sadjadi, dasax. naSromi, Mortsel 
(Antwerpen): Intersentia; Berlin : BWV, Berliner Wiss.-Verl., 2009, 18.

11 avstriasa da, analogiurad, ungreTSi mesame piri, romelmac iuridiuli 

Zalis moqne garigebiT moipova ufleba qonebaze, daculia kanoniT, Tuki 

moqmedebda keTilsinisierad saregistracio organoSi informaciis 

wardgenis dros, miuxedavad im faqtisa, moxda Tu ara qonebis realu-

rad gadacema. moTxovnebi, romlebic warmoiSoba arakeTilsindisieri 

gadacemiT miyenebuli zianis safuZvelze, mxareebs Soris anazRaurde-

ba samoqalaqo samarTlis normebiT. Ninel Jasmine Sadjadi, dasax. naSro-

mi, Mortsel (Antwerpen): Intersentia; Berlin: BWV, Berliner Wiss.-Verl., 2009, 18.
12 magaliTad, saqarTveloSi sajaro reestris mier registraciis safuZv-

lad arsebuli dokumentaciis nebismieri pirisaTvis xelmisawvdomobam 

azrTa sxvadasxvaoba gamoiwvia, rac konfidencialobis darRvevad iqna 

miCneuli, Tumca am process aqvs Tavisi upiratesoba – registrirebu-

li informaciis sajarooba maRali xarisxiT icavs nebismier mesame pirs 

arakeTilsindisieri faqtebisagan.

13 avstriaSi sajaroobis principi ar vrceldeba ara marto `ZiriTad 

wignze~ – „The Main Book“, aramed saregistracio dokumentebze (gad-

acemis dokumentebze), damxmare saregistracio informaciaze (mag.: re-

gistrirebul misamarTebze), aseve gauqmebul monacemebze. imisaTvis, 

rom dainteresebuli piri daSvebul iqnes aseT informaciasTan, an gai-
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gos konkretuli piris qonebrivi mdgomareoba, saWiroa, mas amoZraveb-

des iuridiuli interesi – prima facie. avstriaSi, pirovnebis mixedviT, 

informaciaze internetis meSveobiT xeli miuwvdebaT mxolod notari-

usebsa da advokatebs. 
14 Public access to data on land – ix. Ninel Jasmine Sadjadi, dasaxelebuli naS-

romi, Mortsel (Antwerpen) : Intersentia; Berlin : BWV, Berliner Wiss.-Verl., 2009, 
14.

15 One stop shop principle – Ninel Jasmine Sadjadi, dasaxelebuli naSromi, 
Mortsel (Antwerpen) : Intersentia; Berlin: BWV, Berliner Wiss.-Verl., 2009, 16.

16 saqarTveloSi qonebaze teqnikur aRricxvas axdenda teqnikuri aR-

ricxvis biuro, romelic 1997 wlidan Seicvala miwis marTvis departa-

mentiT, xolo 2004 wlidan qonebaze uflebaTa registraciis funqcias 

axorcielebs sajaro reestris erovnuli saagento.

17 miRebulia 2008 wlis 19 dekembers.

18 saqarTvelos iusticiis ministris 2010 wlis 15 ianvaris brZanebiT dam-

tkicebuli sajaro reestris Sesaxeb instruqciiT.

19 saqarTvelos miRwevebi registraciis sferoSi ix.: www. doingbusiness. org
20 am wesidan arsebobs gamonaklisi – saxelmwifos an municipaluri orga-

nos sakuTrebaSi myofi qoneba ar SeiZleba daitvirTos ipoTekis ufle-

biT.

21 European legal Information service- www. eulis.org.
22 ix. Sparkes Peter, European land law,Oxford ,Hart, 2007, 301.
23 avstriaSi, inglisSi, fineTSi, litvaSi, niderlandSi, norvegiaSi, Sot-

landiasa da SvedeTSi. ix. Peter Sparkes, dasaxelebuli naSromi, 2007, 
301.

24 CexeTSi, latviaSi, poloneTSi, slovakeTsa da italiaSi, aseve irlandi-

aSi. ix. Peter Sparkes, iqve, 301.

25 ix. Peter Sparkes, dasax. naSromi, 303.

26 2008 wlis Semodgomaze samarTlebrivi kompetenciis iniciativiT, 

evropis miwis registraciis sistemebis Temis ganxilva mimdinareobda: 

avstriis, bulgareTis, xorvatiis, germaniis, ungreTis, holandiisa da 

serbeTis monawileobiT. 

27 igulisxmeba uflebaTa registraciisa da kadastris institutebis er-

Tianoba. saregistracio da kadastris sistemebis ganxilvam eqvsi evro-

puli qveynis – ori dasavleTevropuli: avstria da holandia da oTxi 

samxreTevropuli: bulgareTi, xorvatia, ungreTi da serbeTi – maga-

liTze gviCvena, rom maT aqvT miwis daaxloebiT msgavsi, gaerTianebuli 

saregistacio sistemebi. 

28 ix. Л. Василевская, Учение о вещных сделках по Германскому праву, М., 
2004,261.
aseve germaniis uZrav qonebaze uflebaTa aRricxvis saregistracio 

sistemaze ix. Christian R. Wolf, Real-estate property law Germany, Key aspects 
of German business law,a practical manual ,Michael Wendler, 4. ed., Berlin; 
Heidelberg, Springer, 2008, 117-130.

29 sasamarTlo sistemaSi registraciis funqciiT datvirTul pirTa saq-

mianobas awesrigebs 1969 wlis 5 noembris kanoni Rechtsplegergesetz – sa-

samarTloSi dasaqmebul pirTa Sesaxeb. Rechtspleger – es aris sasamarT-

los Tanamdebobis piri, romelic specialuri swavlebisa da damamTva-

rebeli gamocdis Semdeg asrulebs registraciis funqcias, arasasar-

Celo iurisdiqciis farglebSi. isini iTvlebian iuridiuli samsaxuris 

maRali rangis saxelmwifo moxeleebad. maT mier miyenebuli zianisaT-

vis saregistracio warmoebis procesSi pasuxismgebloba ekisreba sa-

xelmwofos. ix. Л. Василевская, dasax. naSromi, М., 2004, 261.
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30 am SemTxvevaSi saubaria gsk-is 892-e paragrafis 1-li nawiliT gaT-

valiswinebul sisworis sawinaaRmdego registrirebul protestze 

(Widerspruch).
31 ix. Wolf R. Christian, dasax. naSromi, 2008, 119-120.
32 Grundbuchordung – GBO 1994 wlis 26 maisis. ix. Л. Василевская, iqve, 261.
33 ix. gss-is 873-e paragrafis 1-li nawili da 875-e paragrafis 1-li nawili. 

34 niderlandis saregistracio samsaxuri evropis miwis informaciis sis-

temis – EULIS – wevria. damatebiTi informaciisaTvis ixileT: www.ka-
daster.nl, www. eulis. Net; www. doingbusiness. org

35 niderlandis saregistracio sistemis Camoyalibebis istoria iwye-

ba 1810 wlidan, rodesac safrangeTma daipyro niderlandis samefo 

da SemoiRo miwis fiskaluri kadastri. ufro adre, safrangeTSi, 1808 

wels napoleon bonapartis (romelsac Tavisi gegmebisTvis sWirdebo-

da Tanxa) gankargulebiT, gadawyda, Seqmniliyo miwis sakuTrebasa da 

miwis gamoyenebaze dafuZnebuli gadasaxadebis sistema, anu fiskalu-

ri kadastri. 1812 wlidan daiwyo miwis Seswavla, miwisa da mesakuTreTa 

aRricxva. e.w. `napoleonis wesebiT~, 1811 wels miRebul iqna gadawyve-

tileba, rom sakuTrebasa da ipoTekasTan dakavSirebuli samarTlebri-

vi dokumentebi aRiricxuliyo erovnuli sagadasaxado departamentis 

adgilobriv ofisebSi. 1825 wels miwis registraciisa da kadastris sam-

saxuri calke Camoyalibda, finansTa saministros, erovnuli sagadasa-

xado departamentis, specialuri departamentis saxiT. 1832 wels pro-

cesi dasrulda fiskaluri kadastris CamoyalibebiT.

36 “Chain of transfers”.
37 niderlandis saregistracio sistemaze ix. Paul Van Der Molen, Land 

Registration and Cadastre in the Netherlands, Land registra  on and cadastre in 

selected European countries, ed. by Center of Legal Competence (CLC), 165-187. 
38 avstriis saregistracio sistema saTaves iRebs me-12 saukunidan, rode-

sac avstria, rogorc germaniis nawili, saadgilmamulo wigns iyenebda 

qonebaze uflebebisa da ipoTekis registraciisaTvis. me-13 saukuneSi 

avstriis teritoriaze moqmedebda miwis cxrili, romelsac awarmoebda 

sasamarTlo da romelSic Sedioda sxvadasxva saxis informacia da ase-

ve qonebrivi xasiaTis garigebebi. avstriis 1812 wlis, dRemde moqmedi, 

samoqalaqo kodeqsi adgenda miwis registraciis specialur principebs 

yofil avstria-ungreTis monarqiaSi. registraciis konstituciuri 

mniSvneloba dRemde ZalaSia. samoqalaqo kodeqsis garda, qveyanaSi mo-

qmedebs miwis registraciis aqti, romelic aseve ZalaSia 1871 wlidan 

dRemde.

39 saadgilmamulo wignis sistema, adgilobrivi saregistracio samsaxu-

rebiT, Sesulia iusticiis saministros SemadgenlobaSi. 2008 wels qve-

yanaSi funqcionirebda raionul sasamarTlosTan arsebuli 141 sare-

gistracio samsaxuri.

40 avstriis kadastris samsaxuri gaerTianebulia metrologiisa da geo-

deziis federalur ofisSi. 2008 wlis mdgomareobiT, avstriaSi kadas-

tris 41 ofisi funqciobs. 

41 damatebiT avstriis saregistracio sistemaze ix. Ninel Jasmine Sadjadi, 
Land Ragistartion and Cadastre in Austria, Land registration and cadastre in se-
lected European countries, ed. by Center of Legal Competence (CLC) 27-55. 

42 Tatjana Josepovich,. Land registration and cadastre in Croatia, Land registration 
and cadastre in selected European countries ed. by Center of Legal Competence 
(CLC), Mortsel (Antwerpen): Intersentia; Berlin: BWV, Berliner Wiss.-Verl., 2009. 

43 inglisis saregistracio sistmaze ix.: Sparkes Peter, A new land law, 2. ed., 
Oxford, Hart, 2003, 299; Stevens John and Pearce Robert, Land law, 3. ed., Lon-
don, Sweet & Maxwell, 2005, 63-95 ;Chappelle Diane, Land law, 6. ed.,Harlo, 
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Pearson Longman, 2004, 132-133; The reform of UK personal property security 
law : comparative perspectives, ed. by John de Lacy. 1. publ, London ,Routledge 
Cavendish, 2010; Cheshire and Burn’s, Modern law of real property, Compari-
son of unregistered and registered systems , 17. ed.,Oxford, Oxford Univ. Press, 
2006, 111.

44 inglisSi 1997 wels arCeuli mTavrobis programaSi erT-erT mTavar sa-

kiTxad Sedioda, britaneTi internetteqnologiebis gamoyenebiT gamx-

dariyo msoflio lideri eleqtronul komerciaSi. maT surdaT, `yvela 

SemoRebuli norma da wesi TanxvedraSi yofiliyo eleqtronul komer-

ciasTan. Canafiqri dagvirgvinda 2000 wels eleqtronuli komunikaciis 

aqtis miRebiT, romelmac gaamartiva da daaregulira eleqtronuli ko-

merciuli urTierTobebi. saxelmwifo aseve motivirebuli iyo, saxel-

mwifoebrivi momsaxureba ganexorcielebina eleqtronulad da iafad. 

amis safuZvelze inglisSi SesaZlebelia sagadasaxado deklaraciis 

onlainreJimSi Sevseba, iseve rogorc SesaZlebelia saregistracio do-

kumentaciis `moZraoba~ eleqtronulad. uflebaTa gadacemis sistema 

efuZneba iuridiuli komisiisa da miwis registraciis erTobliv daskv-

niT dokuments – `21-e saukunis miwis registracia~, romlis wina mosam-

zadebeli gegma, Tu rogor SeiZleboda emuSava eleqtronul ufleba-

Ta gadacemis sistemas inglissa da uelsSi, gamoqveynda 1998 wels. 2000 

wlis noemberSi Camoyalibda mmarTveli jgufi, romelsac daevala wi-

nadadebebis pratikaSi danergva. 2002 wels, miwis registraciis aqtis 

miRebiT, moxda samarTlebrivi regulirebis wesis SemoReba, romelic 

moicavs detalebs, Tu rogor unda imuSaos uflebaTa gadacemis eleq-

tronulma sistemebma. ix. Paul Butt Paul, Electronic conveyancing, a practical 
guide, London ,Sweet & Maxwell, 2006,3-4.

45 ix.Calnan Richard, What is wrong with the law if security?, in, The reform of UK 
personal property security law, Other title inform, comparative perspectives ed. by 
John de Lacy ,1. publ. London, Routledge Cavendish, 2010, 163-187.

46 2004 wlis agvistoSi gamoica momxmareblisaTvis dokumenti saxelwo-

debiT: `momsaxurebis ganmarteba – uflebaTa eleqtronuli gadacema~, 

romelic moicavs informacias, Tu rogor unda dainergos praqtikaSi 

eleqtronuli sistema.

47 ix. Stevens John and Pearce Robert, dasax. naSromi, 2005, 552-553.
48 “substantively registers”.
49 “defensive registration”.
50 “persistant right”.
51 ix. McFarlane Ben,The structure of property law, Oxford ,Hart, 2008, 87.
52 Sotlandiis saregistracio sistemaze damatebiT ix. Butt Paul, dasax. 

naSromi, 2006, p.1-2; Guthrie G Thomas, Scottish property law , 2. ed., 
reprint,Haywards Heath, Tottel, 2007; Registration of title practice book , the pol-
icy and practice of land registration in Scotland ; a guide to land registration in 
Scotland , 2. ed., –Edinburgh, Law Soc. of Scotland, 2000. 

53 “taranetma”-ma eleqtronulad ganaxorciela 3, 2 milioni qonebis ruki-

reba, mis mier ganxorcielda 1 250 150 milioni uflebis damdgeni doku-

mentis gadamuSaveba. 

54 The Province of Ontario Land Registration Information System.
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INTRODUCTION

Currently scientifi c research on property 
law rights is inconceivable without registration 
body and consideration of a registration insti-
tute and the legal issues related thereto. 

In the 21st century, real property regis-
tration process represents the matter of per-
manent reform and renovation. Purpose of 
the reform is modernization of defi ciencies 
of the registration process, establishment of 
electronic workfl ow management in the reg-
istration process. Almost all the states strive 
for setting an electronic recording system of 
rights on real property, which allows the imple-
mentation of right registration process with the 
exactness in minutes and seconds. 

In the modern world registration business 
is unimaginable without software. It may be 
said that the phrases: “Registration without 
leaving home”, “Immediate registration” exact-
ly express the process which is implied by the 
electronic workfl ow management.1 

Therefore, institutional research of regis-
tration as well as the analyses of the processes 
related to registration business through com-
parative method are of great importance. As a 
result of consideration of registration practice 
and the processes going on throughout the 
world we may freely say that in property rela-
tions there is a boom of electronic registration. 
Around the reform of electronic registration 
process there are permanent dialogues and 
consultations taking place.2

1. HISTORICAL SYSTEMS OF RECORDING 
RIGHTS ON REAL ESTATE

While analyzing the signifi cance of regis-
tration institute, the systems of recording rights 
on real estate should be reviewed.

Although when such systems are dissoci-
ated in legal science it is mainly done accord-
ing to private and ledger of estates systems.

Registration systems for recording rights 
on real estate are reviewed in two directions: it 
is a registration system of right on real estate, 
so called ”title system”, on the one hand and/
or so called ”deeds” system through which 
transfer of title on real estate is made based 
on documents.3

Taking into consideration the charac-
teristics of legislations of different countries, 
the systems of recording titles vary however 
it should be noted that even those countries 
which belong to the countries of private sys-
tem acknowledge the advantage of registra-
tion and give them at least facultative if not 
compulsory signifi cance.4 

By adopting a ledger of estates system, 
Georgia has recognized the compulsory na-
ture of registration for existence of private 
legal rights joined the countries of Romanic-
Germanic legal system via implementation of 
this system in the legislation of which rights on 
real estate are recorded by the very registra-
tion. 

Ledger of estates system of title regis-
tration is applicable upon eformcement of 
the Civil Code in Georgia. Requirement of a 
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compulsory registration of right to thing in 
the Public Register is established by the Civil 
Code. It should be marked that the content 
of registration, spectrum of refl ection of titles 
and obligations on rela estate is changing 
and renewing periodically. Currently, it may 
be declared that the Public Register uses “all-
out”title registration, as all proprietary and ob-
ligatory rights on real estate as well as public 
limitations are registered. Under Article 11 of 
the Law on Public Register the circle of those 
proprietary and obligatory rights as well as 
public restrictions are determined which are 
recorded to real estate.5 

Along with widening of the spectrum of 
registration rights in Georgia signifi cance of 
registration institute has also increased, reg-
istration of titles on rela estate is reviewed not 
only as a legal act of private law but it also 
carries public-legal essence related to the re-
cording of public restrictions for ensuring the 
obligations towards a state 

2. SIGNIFICANCE OF REGISTRATION

Registration Insititute has been estab-
lished in the Georgian legislation with constitu-
tional essence. By the Civil Code, the legisla-
tor relates the fact of registration to many legal 
consequences. By legislative regulation, rais-
ing a right as well as enforcement of the trans-
action to be submitted to the Public Register 
depend on the fact of registration. Under the 
laws of Georgia, the registration institute has 
a constitutional as well as technical-legal sig-
nifi cance. 

Constitutional signifi cane is expressed in 
title arising, namely, a title acquires legal force 
upon registration. According to Article 289 of 
the Civil Code a mortgage is created by its 
registration in the Public Register. 

Traditionally, the fact of registration con-
fi rms mortgage arising and assures the au-
thenticity of right. Registration on immovable 
property has a right establishing effect espe-
cially it refers to property rights. Thus, mot-
gage registration is a public confi rmation of 
the authenticity of mortgage right, like regis-
tration of ownership right which certifi es crea-
tion.transfer of ownership right on immovable 
property. 

In practice, in the transitional provisions 
of Agreement it is frequently specifi ed that the 
Agreement remains in force upon signature by 
the parties. For the rights and obligations cre-
ation of which relates to the fact of registration, 
the documents establishing them enter into 
force upon the moment of registration of the 
rights and obligations in the registration au-
thority.6 Except for constitutional signifi cance, 
the fact of registration based on such record 
has a technical-legal sense.

Registration institute which was reviewed 
in its original sense as an act of public legal 
signifi cance in legal relations has suffered al-
teration. The important legal action of civil law 
signifi cance such as “transfer” has been shad-
owed by the fact of registration.

States ensure the stability of private legal 
relations via registration. States do not inter-
fere in private legal relations but protects the 
subjects to be registered and third persons 
with title recording exactness through regis-
tration publicity. It should be noted that states 
regulates private legal relations by registra-
tion. 

3. PRINCIPLES OF REGISTRATION 

The matter as to which principles the con-
temporary registration business is based upon 
is of great importance from theoretical as well 
as practical point of view. Adhering to principles 
is more actual in an accelerated and electronic 
registration business process for avoiding the 
violation of that major thing in the conditions of 
accelerated civil circulation to which registra-
tion business serves, I mean the refl ection of 
itle status on property.7

Modern registration legislation is charac-
terized by frequent legislative changes which 
also increases the signifi cance of principles. 
Notwithstanding the change of applicable 
laws the principles remain the same. If we go 
through the legal literature of the countries 
where the registration business has a long 
history, we may say that the main principles 
remain the same even after centuries.

The principles which in legal doctrine are 
called substantive rules as well are of great 
importance in the process of registration busi-
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ness as well as in improvement of registration 
regulating positive legislation. Registration 
principles, it is the foundation on which title 
recording registration system is based and 
through which the policy of registration busi-
ness may be determined in any country.

Registration principle concerning immov-
able property: 

Principle of compulsory registration of • 
titles on Immovable Property.8 
Respective titles on immovable property 

should be registered in the registration author-
ity of each state. Such principle is the basis 
for the rules existing in national law which im-
peratively establish a compulsory registration 
of titles. This principle causes consolidation 
and completeness of registration information. 
Based on a compulsory registration principle, 
during the registration request, the already 
available information is uptaded and not a re-
peated registration is made. 

Title registration on immovable property 
also ensures high level of legal safeguard. 
Based on this principle unregistered rights on 
immovable property are void. The same prin-
ciple applies to cadastral data as well.9

Principle of gaining right fairly.• 10

Principle of gaining a right fairly differes in 
every country.11 Any person who has gained 
right to peroperty bona fi de is authorized to 
safeguard such right from infringement by oth-
ers. 

Principle of so called double transfer 
– transfer of documents on rights is made via 
registration as well which certifi es the sup-
position that actual transfer was made. With 
regard to mortgage this principle has material 
importance compared with other proprietary 
rights, registration is of great importance in re-
lation to a mortgage institute as in practice, in 
most cases mortgage is registred so that the 
subject of mortgage remains with the owner 
by direct ownership. 

In legal doctrine, the mortgage is also re-
ferred to as collateral without ownership which 
increases the signifi cance of a registration au-
thority in relation with the establishment of a 
mortgage right. 

Principle of publicity is not only the 
principle of registration business but the main 

purpose. The available registration which is 
attained by the publicity of registered rights is 
signifi cant by several circumstances: property 
identifi cation is achieved via registration, reg-
istration ensures the possibility of multiple and 
synchronous usage of property and provides 
fi rm relation of rights with property. 

Principle of publicity ensures the possibil-
ity of provision of wide groups of society with 
information on title status of mortgaged prop-
erty. This information is available without con-
fi rmation of any specifi c interest. Procedure 
of searching registered information should be 
simple, quick and economical. 

Electronic programs of registration en-
sures the publicity of information on property 
as of the last registration status. Publicity of 
immovable property is achieved in the form 
of ans “Extract” or informational letter. Due to 
the principle of publicity registration data are 
public for society. Any interested person may 
examine and get information on the titles to 
the property from the registrering body without 
any legal interest.

There are plural opinions around the prin-
ciple of publicity, that it is not ensuring the 
safeguard of owners and other persons hav-
ing proprietary rights from publicity. The only 
country ensuring the protection of confi dential-
ity of information in the process of registration 
business is Austria.12 

Principle of availability of registration 
information13 – Main purpose of European 
states is to increase public availability by col-
lecting information from land and cadaster 
registration services. European states review 
the registration institutes as centers of receiv-
ing legal information on immovable property. It 
may be availability via Internet, the so called 
wide availability, or electronic data inter-
change.

In the Eurioean countries Internet avail-
ability of requesting information (it implies 
the information refl ecting complete legal and 
actual status on property) is possible almost 
everywhere, as for the electronic sending of 
registration request and exchanging electronic 
information, work is still carried on in this di-
rection in most of the European countries.
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Principle of speciality, implying that the 
right should be registered individually on im-
movable property.

Principle of priority, expressed in ar-
ranged system of rights registered on immov-
able property. Registered rights on property 
are recorded according to the chronology of 
registration application. 

Principle of legality, implying that regis-
tration process should be conducted with full 
observance of law requirements.

Principle of precedence implies that if 
the predecessor of a person having right was 
not registered in the “land book”, it is sup-
posed that the right registered afterwards has 
no legal force. 

Principle of precedence should also be 
taken into account in relation to the mort-
gage right. Based on such principle if immov-
able property was not registered in the Public 
Register with the ownership right, it cannot be 
mortgaged. Based on this principle registra-
tion of ownership right on immovable property 
should precede creation of a mortgage right. 

One stop shop principle14 – It is well-
known that one stop shop principle is de-
signed for customers and allows the registra-
tion application to be made per place and to 
process information. One stop shop principle 
does not depend either on “deed” or “title” 
systems and neither on the unity of cadaster 
and registration institutes, its existence mostly 
depends on the electronization of these insti-
tutes. Realization of one stop shop principle 
is made through Internet which is open and 
available to everyone, which implies receving 
the service of both institutes (cadaster and 
registration) in one authority (at one place). 

5. REGISTRATION AUTHORITY IN GEORGIA

A person interested in the matter will logi-
cally put a question where the civil rights are 
registered in Georgia. This function is delegat-
ed to the legal entity of public law – National 
Agency of Public Registry in the state.15

The key for success of the Public Registry 
is in the modern and progressive electronic 
programs adjusted to the legislation, allowing 
the receipt of information concerning immov-

able property, title status existing in Georgia 
from any part of the world.

Legal provision of registration process is 
conducted in parallel with the Civil Code ac-
cording to the law on the Public Registry16 
and Instruction on the Public Registry,17 as for 
the registration process itself, it is carried out 
based on the administrative legal proceeding. 

Based on the reforms carried out recent-
ly in the sphere of registration Georgia has 
achieved tremendous success. 

Working in this direction is still carried on. 
By processing the presented data, by centrali-
zation of incoming electronic information and 
by ensuring publicity, the availability of the in-
formation existing in the public registry system 
is ensured via Internet, recording of rights has 
become complete and exact, and information 
is available and reliable. In view of creation of 
electronic system recording rights on immov-
able property it may be said that Georgia oc-
cupies a leading position not only among the 
post-Soviet countries but throughout the world 
as well.18

The same procedures are established for 
registration of a mortgage right in the Public 
Registry which are envisaged for creation of 
ownership right to immovable property.

Any person who exercises an ownership 
right to the property shall be authorized to 
mortgage the property.19 The fact of existence 
of a debtor’s ownership right to the object of 
guarantee is, as a rule, certifi ed by registration 
in the Public Registry. The property should be 
registered in the Public Registry with owner-
ship right by the moment of creation of a mort-
gage right. 

Existance of a joint electronic base of 
owners is a precondition of a simplifi ed regime 
of registration of a mortgage right. Electronic 
availability allows examination of the fact of 
existence of ownership right unilaterally by the 
creditor without any expenses and formality. 

Success of the Georgian registration 
system is also resulted by the factors that 
registration process has been released from 
bureaucracy elements, supporting the rapid-
ity and easiness of recording of rights to im-
movable property. Registration of a mortgage 
right is made in the same registry where an 



 299

T. SHOTADZE, CHARACTERISTICS OF ELECTRONIC REGISTRATION OF TITLE ON REAL ESTATE IN THE COUNTRIES...

ownership right to immovable property is 
made which simplifi es the process of search-
ing registration-related-information. 

6. REGISTRATION ATHORITIES IN THE 
EURIPEAN COUNTRIES 

6.1. European Legal Informationn  
Service – EULIS20

EULIS is reviewed as a joint Euripean initi-
ative which aims at collection of joint European 
information on registration of rights to immov-
able property via Internet and development 
of the information availability systems. EULIS 
supports the development of joint European 
property market. General format is used for 
property data allowing its availability in all lan-
guages.21 From 2002 up to 2004 the project 
was established in eight European states.22 
Later on, the idea of joint registration systems 
spread in the East European countries.23 

Wide circle of subjects are involved in the 
process of dissemination of information on im-
movable property: commercial banks, lawyers, 
real estate agencies, companies, state and 
tax services. Registration record on individual 
property may be issued through internet from 
a common portal. In each country, customers 
have relations with their own national provider 
which uses property identifi cation data, for the 
availability of the information in the common 
base. Registration as well as cadaster serv-
ices are involved in the process. 

EC joint policy for registration system is 
resulted by free capital fl ow. Registration regu-
lations should correspond with the principles 
of international market, in particular, the rule 
that the capital should be free from minor re-
sistances in case of fl ow on market. 

Unifi cation of the European immovable 
property market is made through the very 
registration, which gives foreing creditors op-
portunity to evaluate national land registration 
systems, take into account the diffi culties ex-
isting in any specifi c country for investment or 
other economic purposes. 

Access to the registration information on 
immovable property also implies sharing infor-
mation between member states of the Europe 
through the very registration system. Various 

information is available to creditors during 
mortgaging the property in the sphere of cred-
iting which certifi es the existence of a wide 
“open registration” system.24

Comparative analysis of the registration 
system of six European states25 has shown 
thatit is not necessary to join registration in-
stitutes into one agency although almost all 
European countries there are joint systems 
of registration and cadaster institutes, the so 
called joint systems”.26

6.2. Germany

In Germany, Registration on immova-
ble property aims at exact fi xation of of pro-
prietary rights in the ledger of estates. Lega 
regulations in relation to the registration of im-
movable property are given in the Civil Code 
of Germany and in the Provision on the rule 
of keeping a ledger of estates.27 In Germany 
Keeping a lodger of estates belongs to the 
competence of land courts.28 

Under the legislation of Germany the fol-
lowing are registered in the lodger of estates: 

Subective•  civil proprietary rights – own-
ership and limited proprietary rihts estab-
lished by the civil provision of Germany 
and is of a comprehensive nature.
Facts•  which have legal signifi cance in 
view of exercising rights: 

– related to the restriction of disposal right 
(e.g. confi scation, forced alienation, forced 
management). 

– restriction of alienation.
– mark on insolvency of a right holder, man-

agement of heritage, will execution.
– claim on the authenticity of a record in the 

ledger of estates.29

All these legal elements having legal force 
for exercising a proprietary right to immovable 
property are presented under the ledger of es-
tates by a determined system or in the form of 
remarks which is not considered as a registra-
tion record.30

According to the provision on keeping a 
ledger of estates of Germany31 compulsory 
and facultative requisites are divided from 
each other in the ledger of estates. For exam-
ple, all changes which will be created based 
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on property transaction must be registered 
in the ledger of estates, otherwise it won’t be 
considered as authentic.32 

Transfer of right according to law is sub-
ject to facultative registration (e.g. transfer of 
property by inheritance) or based on a state 
act (in case of a transfer of property right in the 
event of forced realization, although all facul-
tative requisites may be registered upon the 
subjec’s will.

The following are not subject to registra-
tion in the ledger of estates:
– Subjective civil rights, the implementation 

of which relates to an object which under 
the Property Law of Germany is recog-
nized as a material compounding part of 
the land plot, e.g. right to lease. 

– Obligatory restrictions of the rights of al-
ienation.

– Public restrictions of the right of construc-
tion and preemtive right.

– Property and obligatory agreements.
– Public-legal restrictions.

In Germany the registration aimed and 
aims at the exact fi xation of property rights in 
the ledger of estates. Unlike Georgian regis-
tration process, public legal restrictions are not 
registered in the ledger of estates in Germany. 
We may consider the fact that only the rights 
created after making transaction are subject 
to registration as a characteristic of the legis-
lation of Germany, and the rights created on 
the basis of the law are not determined in the 
ledger of estate.33 

6.3 Holland

In Holland registration of rights is made by 
the agency of cadaster, land registration and 
mapping.34 Land registration and cadaster 
service are incorporated in a single system 
in the Netherlands as well as in most of the 
countries of the Europe.35

In Holland a “new civil code” was adopt-
ed and amendments to the cadaster act was 
made in 1992 which mainly referred to prop-
erty rights (especially on immovable property), 
registration and cadaster issues. Main pur-
pose of the alteration was complete formula-
tion of land registration and cadaster system 

which would aim at protection of the real es-
tate owner’s interests, development of the 
land market and supporting state programs, 
including control development in view of state 
land consolidation, arrangement of land tax 
system, natural resource management. 

Civil Code of Holland determines four le-
gal actions required for the creation of righs to 
property – ”rights in rem”: 1. disposal of rights 
by seller; 2. agreement between the buyer and 
the seller; 3. Compulsory action (notarization 
of a transaction) 4. Registration of a right in 
the Public Registry. 

The whole process of creation of a right 
to immovable property, the so called “Chain of 
Transfers”36 and every stage thereof are of le-
gal signifi cance. Transfer is the basis – ”caus-
al”, certifying that the owner was transferred 
the right of ownership – ”title”, who upon reg-
istration at the registry would be granted an 
opportunity to safeguard his rights by reme-
dies at law. As for the necessity of notarizing 
the title, it implies the fact that in such case 
the owner is protected and has a trustworthy 
evidence of creation of an ownership right. 

The same rule is applicable to the mort-
gaged loans. The following registration data 
related to mortgage shall be registered: time 
when the Mortgage agreement was made, 
time when the mortgage record was made, the 
amount of credit secured by mortgage by per-
cents, description of the object of mortgage, 
term and time of cancellation of mortgage. 

In Holland the works for Internet access 
started from 1993. Since 2003 the public 
availability of information has been ensured, 
without any restrictions and it can be found 
at the regional offi ces as well as with agents 
and other institutes based on payment via the 
means of communication (telephone and fax) 
as well as Internet in all municipal and notary 
offi ces having right to obtain and submit such 
information. Information on the legal status on 
property became available to citizens as well. 

Registration system of Holland is fully 
computerized, submission of documents 
establishing the right is possible in the form 
of paper as well as electronic documents. 
Electronic fi ling and registration of copies of 
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electronic documents and other documents is 
made in the registration system. It is called the 
electronic system of transfer of rights. In fu-
ture, removal to complete electronic registra-
tion system is planned.37

6.4 Austria

since 19th century38 tilloresent the registra-
tion service of Austria is based on two main 
systems of registration containing information 
on rela estate: Ledger of estates – Grundbuch 
39 and cadaster – Kadaster 40 systems.

Currently, ledger of estates and cadaster 
institutes are incorporated in the united com-
mon national information system which ob-
tains full information on the legal status of real 
estate.

In view of public control, both systems 
are public and open without the possibility of 
searching in the name of authorized persons 
(for notaries, banks, private geodesy compa-
nies, attorneys and natural persons). 

Based on Articles 447-471 of the Civil 
Code of Austria, a mortgage is created on 
property as the means of securing the per-
formance. Creation of mortgage is made by 
the same rule which is provided for creation of 
the ownership right on the property. Mortgage 
is registered on real estate as well as on share 
in the co-ownership. It is the characteristic of 
the Civil Code of Austria that a mortgage is 
registered on one share and/or one real estate 
and no more.

Under the laws of Austria mortgages differ 
according to the basis of creation of mortgage, 
namely, the mortgage created on the basis of 
contract, law and court decision. The cases of 
a mortgage created on the basis of a law are 
rare, although it is subject to compulsory reg-
istration.

Legislation of Austria considers an ordi-
nary mortgage and mortgage of maximum 
(great) amount. 

Civil Code of Austria provides for the ef-
fectiveness of the mortgage until its complete 
cancellation.In such case the mortgage be-
longs to an owner who may use the registered 
mortgage for ensuring a new demand. 

In Austria the registration information is 
available at the land registration services un-

der regional courts – in ”land book” as well 
as notary, cadaster, law offi ces and/or via 
Internet (with the so called Internet payment 
service providers). Authorized persons: no-
taries, banks, engineering-consulting fi rms, 
attorneys, as well as natural persons have a 
right to direct access to the registration infor-
mation.41

6.5 Croatia 

In Croatia, cadaster and land registra-
tion book (containing the base information of 
cadaster) is open to the society, without any 
restrictions. Registration information is avail-
able for persons via communication and elec-
tronic means. Land registration information 
is available in 106 land book units of the re-
gional court, application may be made person-
ally or through electronic mail. Accessibility of 
land books in some cities is ensured through 
Internet (e.g. Zagreb). Croatia aims at integra-
tion of cadaster and registration systems, it is 
supposed that in the nearest future not only 
the information will be available electronically 
but submission of an application will also be 
possible.42 

6.6 Hungary

From 1970 Hungary began unifi cation of 
registration and cadaster systems, by its infl u-
ence these systems were taken from forma-
tion of Yugoslavia. From 1980 this system 
was also set in Croatia and Serbia. Although 
until present the decision of 1990 is applica-
ble based on which the so called “pure form” 43 
is still applicable, i.e. registration is still in the 
competence of court authorities.

In Hungary, the property registration and 
cadaster institutes are publicly availavle. 
There is no limitation on information availabil-
ity for owners and other stakeholders. 

By the legislation of Hungary, all types of 
property may be encumbered by mortgage 
right. It is called an ”independent” mortgage – 
dependent mortgage, according to the record 
the right depends on obligatory requirement. 
By the laws of Hungary the mortgage is a 
transferrable right.44
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7. UELECTRONIC REGISTRATION OF RIGHTS 
TO IMMOVABLE THINGS IN THE COUNTRIES 
OF COMMON LAW SYSTEM 

7.1. England

In England45 the owner’s right registra-
tion is made by a state authority – major land 
registrer. Registration service is comprised by 
central and 19 regional land registration serv-
ices. 

Land registration laws of England have 
been materially changed.46 Land Registration 
Act47 of 1925 was replaced by the Land 
Registration Act of 2002 wich was followed by 
the change of right registration process.48

In September 2003 an electronic program 
of transfer of rights was adopted on the basis 
of three elements:

Central service center – land registration • 
system;
Electronic Funds Transfer – EEFT;• 
Service center for access to bases which • 
ensures the possibility of receipt of the 
fi rst 2 services and may be formulated as 
a private sector, which will help people in 
obtaining information.49

By the Land Registration Act of 2002 ter-
minological change of proprietary rights was 
made however the content of the rights re-
mained the same. There are rights of two cat-
egories on land: the fi rst created for the ben-
efi ciary based on trust and which may not be 
registered. It is recognized that such kind of 
rights are referred to as the rights having “un-
registered minor interest”. We do not fi nd such 
name in the Land Registration Act. There are 
rights of other categories which, notwithstand-
ing the fact whether they are rgistered or not, 
are automatically originatd to its owner. Such 
rights are referred to as the rights of “signifi -
cant interest”. One and the same right may be 
registered as well as unregistered, in view of 
right protection; it does not have any signifi -
cance. In other words, registered rights do not 
apply “exclusive”.50

Registration system of England provides 
for the registration of two types, fi rst it is the so 
called substantial (primary) registration51 and 
second protective registration.52 Long-term 
rights53 existing in the English law are subject 

to the registration with protection system.54 
By the laws of England proprietary system 

on property is characterized by more or less 
complex system. Just some rights are subject 
to registration, notwithstanding the will of their 
owners. After registration they are referred to 
as registered property. Other rights are regis-
tered in the form of recor on real estate, e.g. 
mortgage right, is considered as a registered 
restriction (load) existing on registered prop-
erty.55

7.2. Scotland

Scotland being in the number of common 
law countries supported the initiative of elec-
tronic registration and implements the land 
registration process through program registra-
tion.56 In Scotland this project was made with 
the name of Automated Registration of Title to 
Land – ”ARTL”. The purpose of using electron-
ic bisness conducting was the release of regis-
tration of rights on land from paper documents. 
After pilot attempts this system was success-
fully established throughout the country. The 
whole right registration process in relation to 
the ownership and right limitations is made by 
ARTL. In addition, the forms of right transfer 
agreements and all registration applications 
shall be fi lled electronically. Submission of the 
right transfer certifying documents is made in 
digital form which is created in ARTL system. 
Registration process is completely computer-
ized in case of any kind of registration, the re-
sult will be automatically refl ected in the list of 
land registration rights.57

7.3. Canada

Currently, in view of electronic registration 
of rights on rela estate Canada is considered 
as a world leader. The Ministry of Customer 
and Business Service of Ontario and a private 
company, with the name of “Taranet”58 is the 
fi rst group which has worked put fi rst elec-
tronic registration document which has spread 
through the whole world. 

Electronic registration document has been 
existing in Canada for more than 10 years al-
ready which is delivered to a buyer as well as 
to a seller in the digital form which will be ap-



 303

T. SHOTADZE, CHARACTERISTICS OF ELECTRONIC REGISTRATION OF TITLE ON REAL ESTATE IN THE COUNTRIES...

plied in the transactions of property delivery. 
Licensed lawyers and their agents receive and 
send documents electronically which is con-
sidered as offi cial form. The information sys-
tem – Polaris59 applicable in the province of 
Ontario is the reason of success. 

The rule of submission of documents is 
considered to be a characteristic of Canada 
registration system which based on an inno-
vative legislation diferres from the registration 
practice existing in other countries. No written 
documents and signatures are necessary for 
the transfer of ownership rights or other rights 
on property. A paper version of document cer-
tifying the right transfer as a registration docu-
ment does not exist any more. All those func-
tions which the paper document had changed 
by electronic document the authenticity of 
which is certifi ed by the electronic signature of 
a representative lawyer. 

In August 2005 according to the Ontario 
declaration fi ve million electronic transac-
tions were successfully registered. Within one 
month the number of registrations made via 
electronic applications made is coming up to 
150 000.60

7.4. New Zealand

New Zealand set a registration system 
which is applicable in Ontario. The project is 
called “LandOnline”, the project was imple-

mented by Land Information on New Zealand 
– “LINZ”61, receiving millions of digital regis-
tration documents as well as plans, maps and 
other geodesic equipments. The process of 
working out the registration documents is in 
progress automatically. Electronic registration 
reduced the term of registration from 10-15 
daus down to 24 hours. 

The reason for the success of the project 
is that the government of Ne Zealand removed 
the paper version of the transaction from reg-
istration turnover. Since July, 2008 the paper 
version is no more used in the transactions on 
real estate.62 

7.5. United States of America – Florida

In 2000 the fi rst online mortgage applica-
tion and “closed” electronic documents were 
accepted in the registration practice of Florida. 
Since that day submission of electronic trans-
actions are in progress in the country. In case 
of electronic registration the transfer of right 
is ensured. For example, in case of a mort-
gage submission of a digital version of the 
Mortgage Agreement is made until the transfer 
of property to the web-site, “Broward Country 
Records Division”, which is created for the 
electronic corresponce purposes. The proc-
ess of implemtnation of electronic registration 
system is in progress in other states of USA 
as well.63

1 Ben McFarlane ,The structure of property law , Oxford [u.a.] ,Publisher Hart , 
2008, p. 81.

2 With participation of European member states and under the aegis CLC – Center 
of Legal Competence discussions and conferences are frequently held on proper-
ty rights. Positive and negative aspects are compared and shared based on which 
the existing materials are processed and provided as recommendations by the 
World Bank Comparative Research Commission and Austrian Trust Fund. CLC 
reviews the issues related to the property of member states, property protection 
and problematic issues of proprietary rights in order to work out recommendations 
of legal nature for improving their registration systems for the purpose of their 
assistance. One of such editions was prepared after the meeting held in autumn 
2008 devoted to: “review and analysis of real estate registration and cadastre sys-
tem in the East and South-Eastern Europe”, this edition includes the experience 
of seven (Austria, Bulgaria, Croatia, Germany, Hungary, Holland and Serbia) 
European countries regarding such issues. See Land registration and cadastre 
in selected European countries: Austria, Bulgaria, Croatia, Hungary, Netherlands, 
Serbia] / ed. by Center of Legal Competence (CLC). Authors: Daniela Jetzinger 
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Horner,Tatjana Josepovich, Darina Petrova, Stevan Maroshan Paul van der 
Molen , Ninel Jasmine Sadjadi – Mortsel (Antwerpen) : Intersentia; Berlin : BWV, 
Berliner Wiss.-Verl., 2009. – 232 S. www. clc.or.at

3 According to land registration systems Bulgaria and Holland use ”deed”- system, 
and Austria, Croatia, Hungary and Serbia -”title” system. 

4 See the datails for title recording systems: Lado Chanturia, Immovable Thing 
Ownership, Tbilisi, 1994 pp. 145-151. 

5 Following titles are subject to the registration in Public Register: ownership, right 
to build, mortgage of right to build, usufruct, servitude, mortgage, rental, subren-
tal, lease, sublease, lending, leasing, rights of using and ownership provided by 
public law, obligations related to a right on immpovable thing, as well as limita-
tions of public law content, such as lien, tax pledge/mortgage, probhibition of 
alienation, etc.

6 Under Article 3111 of the Civil Code of Georgia in the cases provided by law, the 
transactions made on a thing and intangble property benefi t shall be enforced 
upon the moment of registration of the rights specifi ed by such transactions in the 
Public Register. 

7 See the principles applicable in property law: Konrad M. Kritzinger, Principles of 
the law of mortgage, pledge & lien ,1. publ.. – Kenwyn : Juta, 1999. 7.-9 ; Saman-
tha J. Hepburn: Principles of property law ,2. ed.. – Sydney ,Cavendish, 2001,p. 
35-49; Ugo Mattei,:Basic principles of property law : a comparative legal and eco-
nomic introduction ,1. publ. – Westport, Conn,Greenwood Press, 2000. p. 10-15

8 The principle of compulsory registration of a title is applicable in all countries, 
except for Bulgaria. In Bulgaria Ownership right is created without registration. 
Although n that case third persons, who may be honest buyers of immovable 
property are not protected. 

9 Registration also implies registration of immovable property in exact borders .Ninel 
Jasmine Sadjadi, Land registration and cadastre in selected European countries : 
Austria, Bulgaria, Croatia, Hungary, Netherlands, Serbia] / ed. by Center of Legal 
Competence (CLC) – Mortsel (Antwerpen): Intersentia; Berlin: BWV, Berliner 
Wiss.-Verl., 2009,16-17.

10 Acquisition in good faith. .Ninel Jasmine Sadjadi, the specifi ed work – Mortsel 
(Antwerpen): Intersentia; Berlin : BWV, Berliner Wiss.-Verl., 2009,18.

11 In Austria and similarly in Hungary a third person who has acquired title to proper-
ty via legally binding transaction is protected by law, if such person acted in good 
faith while submitting information to the registration authority, nothwithstanding 
the fact whether the property was actually delivered or not. Claims arising based 
on the damage incurred due to unconscientious transfer shall be paid between 
the parties according to the provisions of civil law. Ninel Jasmine Sadjadi, the 
specifi ed work – Mortsel (Antwerpen): Intersentia; Berlin: BWV, Berliner Wiss.-
Verl., 2009,p.18.

12 In Austria the principle of publicity refers not only to The Main Book, but regi-
stration documents (transfer documents), auxiliary registration information (e.g. 
registered addresses), search of cancelled data is limited. In order to give access 
to such information to an interested person or to give him information on a spe-
cifi c person or his property status, he should show prima facia – legal interest. 
In Austria access to the information according to persons via Internet is available 
only to notaries and attorneys.

13 Public access to data on land – for example, in Georgia the availability of docu-
ments being basis of registration by the Public Register to any person resulted 
in difference of opinions, which was considered as violation of confi dence, how-
ever this process has its advantages, publicity highly protects any third person 
from unconscionable facts – Ninel Jasmine Sadjadi, the specifi ed work- Mortsel 
(Antwerpen): Intersentia; Berlin: BWV, Berliner Wiss.-Verl., 2009,p. 14.
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14 OOne stop shop principle – Ninel Jasmine Sadjadi, the specifi ed work – Mortsel 
(Antwerpen): Intersentia; Berlin: BWV, Berliner Wiss.-Verl., 2009,p.16.

15 In Georgia technical registration on property was made by Technical Registration 
Bureau, which changed by Land Management Department after 1997 and from 
2004 the function of registration of rights to property is made by National Agency 
of Public Registry. 

16 Adopted on December 19, 2008.
17 By Instruction on Public Registry adopted by Order of the Minister of Justice of 

Georgia dated January 15, 2010. 
18 See the ahievements of Georgia in the sphere of registration: www. doingbusi-

ness. org
19 There is an exclusion regarding the restriction – the property being under the 

ownership right of the state or municipal authority may not be mortgaged. 
20 European legal Information service- www. eulis.org.
21 Peter Sparkes,: European land law,- Oxford ,Hart, 2007.p.301
22 In Austria, England, Finland, Lithuania, Holland, Norway, Scotland, and Sweden. 

Peter Sparkes, the specifi ed work, 2007.p.301
23 In the Czech Republic, Latvia, Poland, Slovakia and Italy, as well as Ireland. See 

Peter Sparkes, p.301.
24 Peter Sparkes, the specifi ed work, p. 303.
25 In autumn, 2008 with a legal competence initiative review of European land re-

gistration systems was carried on with participation of Austria, Bulgaria, Croatia, 
Germany, Hungary, Holland and Serbia. 

26 Unity of registration of rights and cadaster institutes is meant. Review of registra-
tion and cadaster systems in the example of six European countries, two West 
European: Austria and Holland, and South-European countrisL Bulgaria, Croatia, 
Hungary and Serbia has shown that they have approximately similar, unifi ed 
“land” registration systems. 

27 See L. Vasilevskaia, Studies on Property Transactions according to the Law of 
Germany, М, 2004.p.
as well as the registration system of recording rights to immovable property in 
Germany, Christian R. Wolf, Real-estate property law Germany , Key aspects of 
German business law,a practical manual ,Michael Wendler (ed.) 4. ed. ,Berlin ; 
Heidelberg ,Springer 2008, p.117-130.

28 Activity of the persons having the registraton function in the court system is re-
gulated by the Law of November 5, 1969 Rechtsplegergesetz – on the persons 
employed in court. Rechtspleger – it is a court offi cial who after undergoing a 
special training and passing a fi nal examination fulfi ls the registration function in 
frames of the voluntary jurisdiction. They are considered to be the high state offi -
cials of legal service. Liability for the damage incurred by them in the registration 
process is borne by the state.

29 In such case, the matter refers to the an objection to the accuracy of regis-
tration provided for by Book 1, Section 892 of the Civil Code of Germany 
(Widerspruch). 

30 Christian R. Wolf, Real-estate property law Germany , Key aspects of German 
business law,a practical manual ,Michael Wendler (ed.) 4. ed., Berlin; Heidelberg, 
Springer 2008, 119-120.

31 Grundbuchordung – GBO May 26, 1994. 
32 See Book 1 Section 873 and Book 1 Section 875 of the Property Law of Germany 

(gss). 
33 In Holland, the law provides for the registration of all public restrictions, which is 

established on land and premises by the state bodies. The approach is similar in 
Austria as well. 

34 Registration service of Holland is a member of EULIS. See additional 
information:www.kadaster.nl, www. eulis. net. www. doingbusiness. org
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35 History of formulation of the registration system of Holland starts from 1810 when 
France conquered the Kingdom of the Netherlands and established the land fi scal 
cadaster. Begore that, in France in 1808 by Order of Napoleon Bonaparte who 
needed sum for his plans decided to form a system of land taxes which would 
have been based on land ownershi and usage, i.e. fi scal cadaster was created. 
From 1812 there started land survey, registration of land and owners according 
to the so called “Napoleon Rules”. In 1811 a decision was made that legal docu-
ments related to the ownership and mortgage be registered at the local offi ces 
of National Tax Department. In 1825 Land Registration and Cadaster Service 
were formulated separately in the form of the Ministry of Finance, National Tax 
Department, special department. In 1832 the process was completed with formu-
lation of a fi scal cadaster.

36 “Chain of transfers”
37 See information on Holland registration system: Paul Van Der Molen, Land 

Registration and Cadastre in the Netherlands, Land registration and cadastre in 
selected European countries, ed. by Center of Legal Competence (CLC) p.165-
187. 

38 Austrian registration system was established in the 12th century when Austria as a 
part of Germany used the ledger of estates for registration of titles to property and 
mortgages. In the 13th century “Bohemian – Moravian” land table was applicable 
on the territory of Austria, which was carried out by the court and which contained 
various types of information as well as transactions of proprietary nature. The 
Civil Code of Austria of 1812 which is still in force established special principles of 
the land registration within the former Austria Hungary monarchy. Constitutional 
signifi cance of the registration is applicable till present. Besides the Civil Code, 
the land registration act is also applicable in the country which is in force since 
1871 until present.

39 Ledger Estates system with local registration services is included in the Ministry 
of Justice. In 2008 there were registration services in 141 regional courts of the 
country. 

40 Austrian cadaster service is incorporated in the Federal Offi ce of Meteorology and 
Geodesy. As of 2008 41 cadaster offi ces were operative in Austria. 

41 See additional information on the registration system of Austria Ninel Jasmine 
Sadjadi, Land Ragistartion and Cadastre in Austria, Land registration and ca-
dastre in selected European countries, ed. by Center of Legal Competence 
(CLC) p.27-55. 

42 Tatjana Josepovich,. Land registration and cadastre in Croatia, Land registration 
and cadastre in selected European countries ed. by Center of Legal Competence 
(CLC), Mortsel (Antwerpen): Intersentia; Berlin: BWV, Berliner Wiss.-Verl., 2009. 

43 Note: Court registration system of rights in Europe is referred in this way. 
44 Tatjana Josepovich,. Land registration and cadastre in , Land registration and ca-

dastre in selected European countries ed. by Center of Legal Competence (CLC), 
Mortsel (Antwerpen): Intersentia; Berlin: BWV, Berliner Wiss.-Verl., 2009.p.132

45 See information of the registration system of England: Peter Sparkes ,A new land 
law , 2. ed.. Oxford [u.a.] : Hart, 2003, p.299; John Stevens and Robert Pearce, 
Land law. 3. ed.. London : Sweet & Maxwell, 2005; p. 63-95 ;Diane Chappelle, 
Land law,. 6. ed. Harlo , Pearson Longman, 2004; 132-133; The reform of UK 
personal property security law : comparative perspectives, ed. by John de Lacy. 
1. publ.. – London, Routledge Cavendish, 2010; Cheshire and Burn’s, Modern 
law of real property, Comparison of unregistered and registered systems , 17. 
ed.Oxford, Oxford Univ. Press, 2006.p111.

46 In England, under the program of Labour government elected in 1997 one of the 
main issues was to make England the leader in electronic commerce worldwide 
by using Internet technologies. They aimed at corresponding of “all the adopted 
regulations and rules” with electronic commerce. The intention was crowned in 
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2000 by adoption of electronic communication act which simplifi ed and regulated 
electronic commercial relations. The state was also motivated to perform state 
service electronically and cheaply. Based on this in England it is possible to fi ll 
tax declaration online as well as registration documents fl ow electronically. Rights 
transfer system bases on a joint conclusive document of legal commission and 
land registration – ”land registration of 21st century” the previous preparatory 
plan of which was published in 1998 as to how the electronic right transfer system 
could work in England and Wales. In November, 2000 a managment group was 
formed which was assigned to set sentences in practice. In 2002 by adopton of 
a land registration act, the rule of legal regulation was established, containing 
the details as to how the electronic systems of right transfer must operate. Paul 
Butt, Electronic conveyancing: a practical guide , London : Sweet & Maxwell, 
2006.p.3-4.

47 See 1925 Land Registration Act of England. 
48 See Richard Calnan, What is wrong with the law if security?, in, The reform of UK 

personal property security law, Other title inform, comparative perspectives ed. by 
John de Lacy,1. publ. London, Routledge Cavendish, 2010. p.163-187.

49 In August, 2004 a document for customers with a title “Service Setermination – 
Electronic Transfer of Right” was issued, containing the information as to how the 
electronic system should be established in practice.

50 John Stevens, Robert Pearce , Land law – 3. ed. – London : Sweet & Maxwell, 
2005.552-553..

51 “ substantively registers”
52 “defensive registration”
53 “persistant right”
54 Ben McFarlane, The structure of property law, Oxford ,Hart, 2008.p.87.
55 By Land Registration Act of 2002 the following rights are subject to compulsory 

registration, fi rst of all, ownership, land lease with the term of more than 7 years, 
etc.

56 Legal society of Scotland and mortgage crediting council, executive justice de-
partment and ministers and customers council of Scotland met this initiative with 
support. 

57 Paul Butt, Electronic conveyancing : a practical guide , London : Sweet & Maxwell, 
2006.p.1-2 Sotlandiis saregistracio sistemaze damatebiT ix.: Thomas G. Guthrie.: 
Scottish property law , 2. ed., reprint.. – Haywards Heath, Tottel, 2007. Registra-
tion of title practice book: the policy and practice of land registration in Scotland ; 
a guide to land registration in Scotland / [ed. Ian Davis ...]. – 2. ed.. – Edinburgh: 
Law Soc. of Scotland, 2000. 

58 “ taranetma” automatically and electronically made mapping of the property with 
the value of 3.2 million, the document establishing the right of 1250150 million 
was reprocessed as well. 

59 The Province of Ontario Land Registration Information System.
60 Paul Butt, Electronic conveyancing : a practical guide , London: Sweet & Maxwell, 

2006. p.1-2.
61 Land Information New Zealand.
62 Paul Butt, specifi ed work, 2006. p.2.
63 Paul Butt, specifi ed work, 2006. p. 2-3.
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