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 1 
The Origins and Transformation of   

the Concept of the Constitution

i. origins
1. The Development of the Legal Concept of Constitution

Every political unit is constituted, but not every one of  them has a constitu-
tion. The term ‘constitution’ covers both conditions, but the two are not the 
same.1 The term has two different meanings. Constitution in the first sense 
of  the word refers to the nature of  a country with reference to its political 
conditions. Constitution in the second sense refers to a law that concerns itself  
with the establishment and exercise of  political rule. Consequently, the first 
definition refers to an empirical or descriptive constitution and the second a 
normative and prescriptive concept. Used empirically, constitution reflects the 
political conditions that in fact prevail in a specific region at a given time. In 
the normative sense, constitution establishes the rules by which political rule 
should be exercised under law.

Whereas constitutions in the empirical sense have always existed, the consti-
tution in the normative sense is a relatively modern phenomenon. It emerged 
towards the end of  the eighteenth century in the course of  the American and 
French Revolutions and has propagated throughout the world over the last 
200  years. This does not mean that before the emergence of  the normative 
constitution legal rules relating to political rule and binding on the holders of  
the ruling function did not exist. But not every such form of  rule can claim to 
have a constitution within the sense that emerged as a consequence of  the late 
eighteenth- century revolutions and which have since characterized the term. 
Rather, a distinction must be drawn between legalization and constitutionaliza-
tion. The constitution represents a specific type of  legalization of  political rule 
that is linked to historical conditions which did not always exist and which could 
also disappear over the course of  history.2

1 For the history of  the term ‘constitution’, see Heinz Mohnhaupt and Dieter Grimm, Verfassung:  Zur 
Geschichte des Begriffs von der Antike bis zur Gegenwart (Berlin: Duncker & Humblot, 2nd edn, 2002).
2 See further, Ch. 2 of  this volume; Dieter Grimm, Deutsche Verfassungsgeschichte 1776- 1866 (Frankfurt am 
Main: Suhrkamp, 3rd edn, 1995), p. 10 et seq.

 

 

 



4   The Concept of  the Constitution

4

For a long time, an object for a law specializing in setting norms for politi-
cal rule was lacking. Until society had become functionally differentiated, it 
had no system specializing in the exercise of  political rule to the exclusion of  
other systems.3 Rather, tasks of  rulership were distributed among numerous 
mutually independent bearers in terms of  their object, function, and physical 
location. Closed political units could not be formed under these circumstances. 
Authority to rule related primarily to persons and not territories. The holders 
of  such authority did not exercise it as an independent function, but rather as an 
annex to a specific status as head of  a family, landowner, or member of  a social 
class or corporation. Under these circumstances, what is today distinguished as 
private and public was still intermingled, and this did not permit any autono-
mous public law.4

That does not mean that the authority to rule was not subject to legal con-
straints. On the contrary, it was subject to a tight web of  legal ties that were 
valid largely from tradition and often based on divine will. Consequently, they 
not only took precedence over codified law but could not be amended by it 
either. However, these rules did not represent a constitution in the sense of  a 
law specifically relating to the establishment and exercise of  political rule. Just 
as ruling authority was a dependent annex of  other legal positions, legal norms 
referring to rule were part of  the general law. The numerous studies devoted to 
the ‘constitution’ in the ancient and medieval worlds do not lose their validity 
on that account.5 But they should not be confused with the normative text that 
seeks to regulate rule and is enacted by a political decision: this was an innova-
tive product of  the revolutions of  the late eighteenth century.

An object capable of  being subject to a constitution did not take form until 
the religious schism destroyed the basis of  the medieval order and, in the course 
of  the religious civil wars of  the sixteenth and seventeenth centuries, a new 
form of  political rule emerged on the European continent. This was based on 
the conviction that civil war could only be resolved by a superior force that 
possessed both the authority to create a new order independent of  disputed 
religious truth and the power to restore peace on this basis. Guided by this con-
viction, and starting in France, rulers began to unite the dispersed powers and 
condensed them into a comprehensive public power relating to a territory. This 
power included the right to make laws without any limitation imposed through 
a higher- ranking, divinely derived law. What was once a legal commandment 
retreated to the moral sphere, where it lacked the force of  legal obligation.

3 Cf. Niklas Luhmann, Theory of  Society (Stanford: Stanford University Press, 1997); Niklas Luhmann, Die 
Politik der Gesellschaft (Frankfurt am Main: Suhrkamp, 2000), p. 69 et seq.; Niklas Luhmann‚ Metamorphosen 
des Staates’ in his Gesellschaftsstruktur und Semantik, vol. IV (Frankfurt am Main: Suhrkamp, 1995), p. 101 et seq.
4 On the order of  the Middle Ages, see:  Otto Brunner, Land and Lordship. Structures of  Governance in 
Medieval Austria (Philadelphia: University of  Pennsylvania Press, 1992); further, Helmut Quaritsch, Staat und 
Souveränität (Frankfurt am Main: Athenaeum, 1970), p. 107, esp. pp. 184, 196 et seq; Walter Ullmann, Principles 
of  Government and Politics in the Middle Ages (London: Methuen, 3rd edn, 1974).
5 Cf. Fritz Kern, Recht und Verfassung im Mittelalter (Tübingen: Wissenschaftliche Buchgesellschaft, 1952).
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New terminology soon emerged to describe this new phenomenon: that of  
the state as the political unit, and of  sovereignty for its plenary power.6 The pri-
mary significance of  this new phenomenon was not its outward but its inward 
independence, which found expression in the right of  the ruler to make law for 
all others without being subject to legal constraints.7 Naturally, the emergence 
of  the state and sovereignty was not an event but a process that commenced 
at different times in the various regions of  continental Europe, proceeded in 
different forms and at different speeds, and produced differing results, without 
anywhere coming to an end. Rather, intermediary powers persisted and which 
contested the ruler’s sole possession of  public power. In particular, the absolute 
state allowed the feudal system to continue to exist, and thus the landowner– 
peasant relationship was largely left unchanged.

Regardless, the modern state with its extensive military powers, its own 
civil service, and its own revenues independent of  the consent of  the estates 
emerged as a structure that could become the object of  a uniform regulation. If  
this era did not bring forth a constitution in the modern sense, this was because 
the state had emerged as an absolute princely state for the reasons described 
above. The bearer of  all powers was the monarch, who claimed these powers 
on the basis of  his own right and who saw himself  subject to no legal limitation 
in its exercise. Although an object capable of  being subject to a constitution was 
no longer lacking, there was no need for a constitution: absolute rule is charac-
terized by the absence of  legal constraints.

However, there was in this regard also a gap between the idea and the reality. 
The princely power that emerged soon awakened a need for legal constraints. 
In the favourable event that the ruler was absent or weak, this frequently mani-
fested itself  in so- called forms of  government, bodies of  law intended to secure 
the rights of  the estates against the princely power. Although these forms of  
government were only seldom able to prevail against state- building forces,8 
their function was gradually adopted by so- called fundamental laws, treaties, 
or electoral capitulation.9 Generally established by way of  contract, the ruler 
could not unilaterally cancel them. To this extent, they took precedent over the 
law set by the prince. However, these too must not be mistaken for constitu-
tions. They left the prince’s traditional authority to rule untouched and com-
pelled him solely to waive certain exercises of  rule in favour of  the contractual 

6 See the entry on Staat und Souveränität’ by Hans Boldt, Werner Conze, Görg Haverkate, Diethelm Klippel, 
and Reinhart Koselleck, in Otto Brunner, Werner Conze, Reinhart Koselleck (eds), Geschichtliche Grundbegriffe, 
vol. VI (Stuttgart: Klett- Cotta, 1990), pp. 1– 154.
7 Cf. Quaritsch (n. 4), pp. 39, 333.
8 Fritz Hartung, Staatsbildende Kräfte der Neuzeit (Berlin: Duncker & Humblot, 1961).
9 Cf. Gerhard Oestreich, ʻVom Herrschaftsvertrag zur Verfassungsurkundeʼ in Rudolf  Vierhaus (ed.), 
Herrschaftsverträge, Wahlkapitulationen, Fundamentalgesetze (Göttingen:  Vandenhoek and Ruprecht, 1977), 
p. 45; Heinz Mohnhaupt, ʻDie Lehre von der “Lex fundamentalis” und die Hausgesetzgebung europäischer 
Dynastienʼ in Johannes Kunisch (ed.), Der dynastische Fürstenstaat (Berlin: Duncker & Humblot, 1982), p. 3; 
John W. Gough, Fundamental Law in English Constitutional History (Oxford: Clarendon Press, 2nd edn, 1961).
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parties. The hierachicalization of  legal norms does not by itself  produce a 
constitutionalization.

Accordingly, the modern, normative constitution does not owe its emergence 
to an organic development of  these older approaches. Rather, it was the revo-
lutionary disruptions of  1776 and 1789 that helped to bring about a new solu-
tion to the permanent problem of  legally constraining political rule, a solution 
that remains valid to this day. The break from the mother country in America 
and the overthrow of  the absolute monarchy in France created a vacuum of  
legitimate rule that had to be filled. Naturally, revolutionary disruptions alone 
cannot adequately explain why a constitution was considered necessary for this 
purpose. The upheavals could simply have resulted in the replacement of  the 
overthrown rulers by others, as had occurred in the countless violent eruptions 
that preceded these revolutions. Even if  the conditions under which a new per-
son or dynasty was appointed to rule had been formulated at this time, the 
upheaval would still not necessarily have led to constitutionalism.

This is affirmed by the case of  England. The English revolution of  the seven-
teenth century did not bring forth the constitution in the modern sense— even 
though a breach with traditional rulers occurred. In the English revolution, the 
nobility and the bourgeois classes united against the Stuart dynasty when it 
attempted to expand its rule according to the continental model without being 
able to rely on the reasons that justified this expansion on the continent. Thus, 
the Glorious Revolution did not seek to change, but rather to preserve the exist-
ing order. Accordingly, this did not result in a change in the system of  rule, but 
merely a change in the dynasty, and the normative document that accompanied 
this transition, the Bill of  Rights of  1689, was a contract between Parliament 
and the new monarch that affirmed the old rights.10 For just one brief  moment 
after Cromwell had abolished the monarchy, a constitution in the modern sense 
was imposed in 1653,11 but it became obsolete through the restoration of  the old 
regime after his death.

2. The Conditions for the Emergence of Constitutionalism

The emergence of  the constitution as a lasting achievement of  the great revolu-
tions of  the eighteenth century is due, above all, to two circumstances. The first 
is that the discontent of  American and French revolutionaries was not limited 
to the person of  the ruler, but encompassed the system of  rule. Admittedly, the 
two countries differed greatly as to the degree.12 Unlike the French, the English 
monarchy, to which the colonies were subject, had not become absolute. On the 

10 See further Ch. 3 of  this volume.
11 ‘Instrument of  Government’ in Samuel R. Gardiner (ed.), The Constitutional Documents of  the Puritan 
Revolution, 1625- 1660 (Oxford: Oxford University Press, 1968), p. 405.
12 Cf. Jürgen Habermas, ʻNatural Law and Revolutionʼ in his Theory and Practice (Boston: Beacon Press, 1963); 
Dieter Grimm, ‘Europäisches Naturrecht und amerikanische Revolution’ (1970) 3 Ius commune 120.
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contrary, the importance of  Parliament had steadily grown. Additionally, class 
barriers had become permeable, and the feudal and guild bonds of  the econ-
omy had largely fallen away. At that time, England was considered the freest 
nation in the world, and even remnants of  the older order had not found their 
way to the American colonies. Under these circumstances, the colonists were 
concerned not with better laws but with better security of  their rights, which 
Parliament had withheld from them without their consent. It was this refusal 
of  the mother country that drove them to issue a Declaration of  Independence.

By contrast, France had an especially strong absolutism. Furthermore, the 
physiocratically guided attempts at modernizing the economic system had 
failed. The more the feudal system lost its internal justification, the more vocif-
erously it was defended against dissolution tendencies and criticism. In addi-
tion to the traditional bourgeoisie of  guild- affiliated tradesmen, promoted by 
the needs of  the absolute monarchy a new bourgeoisie based on higher edu-
cation and economic power had emerged. This was unable to find a place in 
the prevailing legal and social order commensurate with its societal importance 
and economic strength since the traditional legal order prevented it from fully 
developing its economic potential. Thus, the French Revolution, unlike the 
American, did not seek merely to change political conditions; it primarily aimed 
to eliminate the estates- based, feudal social order, which had been unattainable 
under the old regime.

These revolutionary forces were also able to invoke ideas of  a just order that 
virtually demanded to be transformed into positive law. These ideas, which had 
already formed before the revolutions, became templates for action. After the 
schism had undermined the transcendent legitimation of  political rule, theories 
of  natural law had emerged to take the place of  divine revelation.13 To deter-
mine how the rule of  persons over other persons could be justified, the social 
philosophy of  that era imagined a state of  nature in which everyone was by 
definition equal and free. Under this prerequisite, rule could only be established 
through an agreement of  all. Whatever form this agreement took, it was thus 
certain that the legitimation principle of  political rule was the consent on the 
part of  the ruled and the only question remaining concerned the form of  rule 
that would be acceptable to rational beings.

The social- contract theorists saw the reason for the willingness to exchange 
freedom and equality for the state in the fundamental uncertainty of  freedom 
in a state of  nature. The establishment of  an organized compulsory force was 
thus viewed as an imperative of  reason. Naturally, the question then arose as to 
the extent to which each individual must surrender his natural rights in order 
to enjoy the security guaranteed by the state. Under the influence of  the reli-
gious civil wars, the answer originally was that the state could only guarantee 

13 Cf. Otto von Gierke, Johannes Althusius und die Entwicklung der naturrechtlichen Staatstheorien: zugleich ein 
Beitrag zur Geschichte der Rechtssystematik (Aalen: Scientia- Verlag, 5th edn, 1958); Wolfgang Kersting, Die politische 
Philosophie des Gesellschaftsvertrages (Darmstadt: Wissenschaftliche Buchgesellschaft, 1994); Diethelm Klippel, 
Politische Freiheit und Freiheitsrechte im deutschen Naturrecht des 18. Jahrhunderts (Paderborn: Schöningh, 1976).
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life, limb, and property when all natural rights were first ceded to it. But in 
this form social- contract theory did not lead in a constitutional direction, even 
though it assumed the consent of  all those subject to rule. Rather, in its origi-
nal formulation it served to justify absolute rule, which is irreconcilable with 
constitutionalism.

Following the resolution of  the religious civil wars, however, the plausibility 
of  this position declined and was gradually displaced by the idea that the enjoy-
ment of  security did not necessitate the surrender of  all natural rights to the 
state on the part of  the individual. Rather, it was deemed sufficient to cede the 
right to assert one’s own legal claims by force to the state while other natural 
rights could remain with the individual as natural and inalienable rights with-
out thereby risking social peace. Soon, even releasing the individual from the 
bonds of  state care, the feudal and guild order, and church oversight of  virtue 
and making him self- reliant became seen as a necessity. For some, this followed 
from the nature of  humanity, which could only fulfil its destiny as a rational and 
moral being through freedom. For others, freedom was the prerequisite for a 
just reconciliation of  interests between individuals and for material prosperity, 
which depended on the free development of  all forces and encouragement of  
competition.

This formalized the problem of  justice. The state no longer derived its raison 
d’être from the assertion of  a general welfare of  which it had knowledge and 
with which it was entrusted, which all subjects had to obey and from which no 
one could claim freedom. Rather, freedom itself  became a condition of  the gen-
eral welfare. The just social order derived from the free activities of  individuals, 
and the state was reduced to the task of  securing the prerequisite for realizing 
the general welfare, namely, individual freedom. This task could not be resolved 
by society through its own efforts because the equal freedom of  all precluded 
any individual right to rule; it required the maintenance of  the monopoly of  
force established by the absolute state. But provision now had to be made to 
ensure that it could not be utilized for any purposes other than those of  secur-
ing and coordinating freedom.

Provided with this content, the social- contract doctrine no longer supported 
the absolute, princely state and the estate- based feudal social order which the 
monarchs had never fundamentally called into question, but acquired a trajec-
tory opposed to both. The existing conditions appeared unnatural in the light 
of  social and philosophical teachings. Those who wished to overcome them 
could feel justified, by claiming the authority of  a higher law over the applicable 
law. Resistance to the monarchy was based precisely on this justification, after 
the claim to ‘good old law’ in America and the call for reform of  the estate- 
based, feudal, and dirigiste law in France had been in vain. It was precisely this 
appeal to natural law, which challenged the legitimacy of  the positive law and 
abrogated obedience to it, that constituted the step from resistance to revolu-
tion that was to bring forth a new order.

Although the substance of  later constitutions which expressed this new ideal 
of  order were to a great extent shaped in the post- absolutist theories of  social 
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contract, the social contract could not be equated with the constitution. The 
social contract was merely an imaginary construct that defined the conditions 
for legitimate rule and thus enabled a critique of  political orders that did not 
conform to it. It claimed to constitute the standard for formulating just law, but 
was not positive law itself. It was only the revolutionary situation that provided 
the opportunity to implement the ideas of  social philosophy in positive law. The 
main reason this occurred may be found in three characteristics of  these ideas.

The first characteristic was the fundamental premise of  social- contract theo-
ries that under the conditions of  a state of  nature, in which all persons were 
by definition equally free, rule could only originate through a contract of  all 
individuals with each other. In philosophy not more than a regulative idea from 
which the requirements of  a just social order could be derived and the legiti-
macy of  concrete orders could be tested, this premise itself  became now the 
legitimating principle of  political rule. In this connection, the Americans had lit-
tle difficulty in seeing this principle already realized in their founding history in 
the form of  the covenants of  the first settlers, on which they now built,14 whereas 
the French adopted only the consequence of  social- contract theory: the neces-
sity for rule to be legitimized by subjects without having to forge a real contract.

In both cases the result was the same. The transcendentally or tradition-
ally derived principle of  monarchical sovereignty— realized in its pure form 
in France and attributed to the ‘King in Parliament’ in absolutism- resistant 
England— gave way to a rationally justified democratic principle, though admit-
tedly with different emphases. In France, the country of  origin of  the state and 
sovereignty, this was understood as a type of  popular sovereignty. In America, 
where the concept of  sovereignty had remained as alien as in the mother coun-
try, it was interpreted more as self- government in the context of  the colonial 
experience. However, these differing perceptions in no way changed the fact 
that rule under democratic principles could no longer be regarded as original 
but only as derived right, conferred on office- holders by the people and exer-
cised on their behalf.

But even rule instituted by the people does not necessarily lead to a consti-
tution; it arises only under the additional prerequisite that the mandate to rule 
is not bestowed unconditionally or irrevocably. This is so because otherwise the 
democratic principle would be exhausted in the first bestowal of  the mandate 
justifying a new form of  absolute rule which differed from the old only in that it 
derives from the grace of  the people rather than the grace of  God. In this case, 
establishment of  democratic rule requires a constitutional act but does not create 
a constitution.15 Such a concept is neither reconcilable with the natural law theory 
of  innate and inalienable human rights nor with an understanding of  the mandate 

14 Cf. Alfred H. Kelly and Winfred A. Harbison, The American Constitution:  Its Origins and Development 
(New York: Norton, 4th edn, 1963), chs. 1– 2; Willi Paul Adams, The First American Constitutions: Republican 
Ideology and the Making of  the State Constitutions in the Revolutionary Era (Lanham:  Madison House, 2001); 
Donald S. Lutz, The Origins of  American Constitutionalism (Baton Rouge:  Louisiana State University Press, 
1988), p. 13 et seq.
15 See further Ch. 2 of  this volume.
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relationship as finite, revocable, and based on responsibility to the principals. This 
was foreign to the revolutionaries who understood that sovereignty of  the people 
required an organization that created and maintained this relationship.

The second characteristic flowed from the Enlightenment idea that equal free-
dom of  all individuals was the highest principle of  the social order and that the 
state derived its raison d’être solely from its protection. To ensure this protection 
against domestic malcontents and foreign invaders, the monopoly of  force had 
to be conceded to it, which did not achieve its final form following the overthrow 
of  all intermediate powers standing between the individual and the state until the 
revolution.16 In the same breath however, it was necessary to ensure that the state 
exercised its power only in the interests of  maintaining freedom and equality and 
abandoned all controlling ambitions beyond this purpose. It was no longer called 
upon to shape a social order on the basis of  a material ideal of  justice, but had to 
restrict itself  to preserving an independent order that was assumed to be just.

Consequently, the various social tasks were decoupled from political control 
and entrusted to social self- control by means of  individual freedom. State and 
society parted ways, and a clear distinction between the public and the private 
became discernable. The exercise of  public power in society became an inter-
vention requiring justification. This too demanded rules that restricted the state 
to its residual tasks and distinguished between societal and state responsibilities 
as well as organizing the apparatus of  the state so as to make abuse of  state 
power unlikely. Finally, the divided spheres of  the state and society needed to be 
reconnected in such a way as to prevent the state from distancing itself  from the 
needs and interests of  the people and giving precedence to its own institutional 
needs or the interests of  office- holders.

The third characteristic lay in a change in the notion of  public welfare. After 
the reconstruction of  the social order on the fundamental principle of  equal 
individual freedom, welfare was to result from social self- regulation without 
any act on the part of  the state. This did not make the idea of  the general 
welfare obsolete as a basis for socialization and justification of  political rule. 
However, it lost its character as a fixed, substantial quantity. Multiple opinions 
as to the question of  what best serves the general welfare could co- exist, so that 
any choice based on an absolute truth was no longer permissible. To this extent, 
the general welfare was pluralized. The unavoidable question as to what is to 
be considered as the general welfare then needed to be decided in a process of  
political opinion and will formation. To this extent, the general welfare was pro-
ceduralized. It became transformed into the results of  a social process whose 
orderly unfolding was guaranteed by the state.

It was this ongoing need to determine what constituted the general welfare 
that also required regulation.17 In this process, two needs emerged. The first 

16 See Dieter Grimm, ʻThe State Monopoly of  Forceʼ in Wilhelm Heitmeyer and John Hagan (eds), 
International Handbook of  Violence Research (Dordrecht: Kluwer, 2003), p. 1043.
17 See Dieter Grimm, ʻGemeinwohl in der Rechtsprechung des Bundesverfassungsgerichtsʼ in Herfried 
Münkler and Karsten Fischer (eds), Gemeinwohl und Gemeinsinn, vol. III (Berlin: De Gruyter, 2002), p. 125.
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derived from the proceduralization of  the general welfare, and the second from 
pluralization. Procedurally, the opinion-  and will- forming process from which 
it originates had to be organized. Participatory rights and definitional compe-
tence had to be formally established. With respect to pluralization, a demarca-
tion was necessary. As pluralization was a consequence of  the transition from 
truth to freedom, freedom and all its prerequisites had to be excluded from plu-
ralization. This required material definitions that served as indispensible prem-
ises for determining the general welfare.

3. Realization of the Constitutional Programme

The task was such that it found its appropriate solution in law. The solution 
had to originate in a social consensus. But the consensus quickly becomes his-
tory and thus is transitory. Only law could make the consensus permanent and 
binding. The fundamental question then becomes: how is the acting generation 
able to acquire the legitimacy to bind future generations?18 The answer lies in 
the possibility of  changing the law. Law also provides a suitable answer to the 
regulatory problems that the programme of  the social- contract theory creates. 
It achieves its greatest effectiveness in regulatory measures of  a demarcating 
and organizing nature.

But first it was necessary to overcome the problem that ever since law was 
made positive it was seen as a product of  state decision- making and had to 
bind the state, even in its power of  law- making. This problem was resolved 
by building on the idea of  a hierarchy of  legal norms which was well known 
in the Middle Ages and had been preserved in the ‘leges fundamentales’ and 
contracts of  rule.19 This became transformed into a novel division of  the legal 
order into two parts. One part was the traditional ordinary law that emanated 
from the state and was binding on the individual. The other was the new law, 
which issued from the sovereign and was binding on the state. This latter was 
subsequently termed the constitution, and the term gained its modern meaning 
with this innovation.

This construction could succeed only if  both parts of  the legal order were not 
only separate but organized hierarchically. Constitutional law had to take prece-
dence over legislation and its acts of  application, so that law could be applied to 
law and thus increase its potentialities.20 This priority is essential to the concept 

18 See particularly Thomas Jefferson, The Writings of  Thomas Jefferson, vol. V, 1895 (Whitefisch: Kessinger 
Publishing, reprint 2009); see also Stephen Holmes, ʻPrecommitment and the Paradox of  Democracyʼ in 
Jon Elster and Rune Slagstad (eds), Constitutionalism and Democracy (Cambridge: Cambridge University Press, 
1988), p. 195.
19 On lex aeterna, lex naturae, lex humana, see Thomas Aquinas, Summa theologica II- II, qu. 57– 79; for the leges 
fundamentales see n. 9.
20 Cf. Niklas Luhmann, Rechtssoziologie, vol. II (Reinbek bei Hamburg: Rowohlt, 1972), p. 213; Niklas Luhmann, 
Das Recht der Gesellschaft (Frankfurt am Main: Suhrkamp, 1993), p. 470.
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of  the constitution.21 It is distinctive of  the constitution, and the constitution 
cannot fulfil its role where recognition of  this priority is lacking. This lack of  
priority is also what distinguishes the British ‘constitution’ from those constitu-
tions that emerged from the American and French Revolutions: all provisions 
of  the unwritten English constitution are with reservation of  parliamentary 
sovereignty.

The supremacy of  the constitution was enacted at its birth both in America 
and France. Sieyès, who provided the theoretical basis for transforming 
the Estates General, instituted for the first time in 300 years, into a National 
Assembly, discovered the distinction between ‘pouvoir constituant’ and ‘pou-
voir constitué’ that remains valid today.22 The former rested with the nation as 
the holder of  all public power. The latter comprised the institutions created by 
the people through the enacting of  a constitution. These acted on behalf  of  the 
people under conditions laid down by the people in the constitution and could 
thus not change it of  their own accord if  the entire structure were not to col-
lapse. They could only act on the basis and within the framework of  the consti-
tution and their acts could only be legally binding when enacted in conformity 
with the constitution.

Thus, the new aspect of  the constitution was neither the theoretical draft of  
an overall plan of  legitimate rule nor the hierarchic legal order. Both these fea-
tures had existed previously. Rather, the new aspect was the merging of  these 
two lines of  development. The theoretically drafted plan was endowed with 
legal validity, and placed above all acts of  the state as a ‘supreme law’ formu-
lated by the people. By this method, rule was transformed into a matter of  
mandate and since the constitution was a consequence of  mandatory rule, the 
constituent power of  the people was an indispensable part of  it.23 Persons were 
authorized to rule only on the basis of  the constitution and could only demand 
obedience to their acts of  rule when they observed the parameters of  their 
legally defined mandate and exercised their authority in conformity with the 
law. It was this construction that permitted the constitutional state to be spoken 
of  as a ‘government of  laws and not of  men’.24

This limitation of  the state to its reduced aims as well as the guarantee of  
individual freedom and the autonomy of  the various social functions which 
resulted was achieved by fundamental rights. In both France and Virginia— the 
first American colony to adopt a constitution— these rights were enacted before 
the provisions governing the organization of  the state, while the Constitution 
of  the United States of  1787 initially treated a Bill of  Rights as dispensable, 

21 Cf. Rainer Wahl, ‘Der Vorrang der Verfassung’ (1981) 20 Der Staat 485.
22 Emmanuel Sieyès, ʻWhat is the Third Estate’ in his Political Writings (Indianapolis: Hackett, 2003), p. 92; 
James Madison, The Federalist No. 49 (1788); cf. Egon Zweig, Die Lehre vom ‘Pouvoir constituant’ (Tübingen: Mohr, 
1909); Pasquale Pasquino, Sieyès et l’invention de la constitution en France (Paris: Jacob, 1998).
23 See Ernst- Wolfgang Böckenförde, ʻDie verfassunggebende Gewalt des Volkesʼ in his Staat, Verfassung, 
Demokratie (Frankfurt am Main: Suhrkamp, 1991), p. 96.
24 Marbury v. Madison, 5 U. S. (1 Cranch) 137 (1803).
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before adding them in the form of  amendments. The French formulation of  
fundamental rights derived mainly from the philosophy of  the Enlightenment, 
which since the mid- eighteenth century had developed an increasingly detailed 
catalogue of  human rights. The Americans, by contrast, were guided by English 
catalogues of  rights, to which they added nothing of  substance. But because of  
their experiences with Parliament they placed these not only above the execu-
tive but also above the legislative branch, elevating them from the level of  fun-
damental rights to that of  constitutional rights and thus to basic rights within 
the meaning of  constitutional law.25

Since the American Revolution exhausted itself  in the political objectives 
of  achieving independence from the mother country and establishing self- 
government, the existing social order was left largely unchanged. Fundamental 
rights could therefore be concentrated on deterring state infringements on free-
dom and they were realized in their negative function. By contrast, the French 
Revolution aimed not only at changing the political system but also the social 
system. This comprised the entire legal order, which was of  a feudalistic, diri-
giste, and canonical nature. Here, fundamental rights were assigned the role of  
guiding the grand act of  replacing an entire legal system. This was the declared 
reason for the early adoption of  the Déclaration des Droits de l’Homme et du 
Citoyen on 26 August 1789. Under these circumstances, fundamental rights could 
not functionally be limited to that of  state prohibitions. They set out binding 
objectives for state action and could not revert to their negative function until 
the transformation of  the legal order to the principles of  freedom and equality 
had been achieved.26

In both countries, the state was organized in such a way that state and society, 
which were separated under the premise that society was capable of  control-
ling itself, were rejoined by a representative body elected by the people which 
had the right to make law and the right to raise and appropriate taxes. The state 
executive was bound by the law enacted by Parliament and a relatively strict 
separation of  powers guarded against the abuse of  power. In both countries, 
the separation of  powers became virtually a defining characteristic of  the con-
stitution, so that the catalogues of  fundamental rights could assert that a land 
without separation of  powers did not have a constitution. But although estab-
lishing this basic pattern, America and France went different ways, particularly 
in the choice between presidential and parliamentary democracy and between 
a federal and centralized state organization.

25 See Gerald Stourzh, Wege zur Grundrechtsdemokratie (Vienna: Böhlau, 1989), in particular pp. 1, 37, 75, 155; 
Gerald Stourzh, ̒ Staatsformenlehre und Fundamentalgesetze in England und Nordamerika im 17. Jahrhundertʼ 
in Rudolf  Vierhaus (ed.), Herrschaftsverträge, Wahlkapitulationen, Fundamentalgesetze (Göttingen: Vandenhoek 
and Ruprecht, 1977).
26 Cf. Dieter Grimm, ʻGrundrechte und Privatrecht in der bürgerlichen Sozialordnungʼ in his Recht und Staat 
der bürgerlichen Gesellschaft (Frankfurt am Main: Suhrkamp, 1987), p. 192. For the legal content of  the French 
Declaration see Patrick Wachsmann, ʻDéclaration ou constitution de droitsʼ in Michel Troper and Lucien 
Jaume (eds), 1789 et l’invention de la constitution (Paris: LGDJ, 1994), p. 44.
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Well- conceived though it may have been, constitutional law remained in a pre-
carious condition. It not only structured the highest power but also required this 
power to attain its legitimacy by submitting itself  to legal rules. Constitutional 
law thus differed from statute law in one important respect: whereas the latter 
was supported by the organized sanctioning power of  the state, so that viola-
tions could be met with compulsion, the former lacked such protection because 
it acted on the highest power itself. The addressee and guarantor of  regulation 
are identical. In the event of  a conflict, there is no superior power that can 
assert the constitutional requirements. Therein lies the unique weakness of  the 
highest law.

During the emergent phase of  constitutionalism, only America found an 
answer to this weakness. France had lived under an absolute monarchy for 
300 years without any bodies representing the estates; they therefore saw suf-
ficient security in an elected representative body. The American colonists, by 
contrast, had no such faith in a popular representative body. Due to their experi-
ences with the excesses of  the British Parliament and some abuse of  power by 
their own legislative assemblies, particularly during the revolutionary phase, 
they were aware that the constitution was imperilled not only by the executive, 
but also by the legislative branch. Consequently, they provided that the judicial 
system should oversee compliance with the constitutional institutions of  feder-
alism, the separation of  powers, and the fundamental rights. Consequently, the 
birth of  the constitutional state went along with constitutional review,27 though 
for more than 100 years this remained unique to the United States.

The difference between the older legal bonds of  political rule and the mod-
ern constitution in the form in which it emerged towards the end of  the eight-
eenth century can now be more precisely described.28 While the older bonds 
always assumed legitimate rule and limited themselves to the ways in which it 
was exercised, the modern constitution not only modifies but also constitutes 
rule.29 It produces legitimate state power, and only then organizes it in accord-
ance with its purpose. Whereas the older bonds always related solely to indi-
vidual modalities of  an exercise of  rule assumed to be all- inclusive, the modern 
constitution acted in a comprehensive and not an isolated manner. It permit-
ted neither extra- constitutional bearers of  ruling authority nor extraconstitu-
tional modalities of  exercise. Where the old legal bonds only applied between 

27 This was masterminded by Alexander Hamilton, The Federalist No. 78 (1788). It is unsettled whether the 
possibility of  constitutional review was installed in the constitution itself  or whether it was a creation of  the 
U. S. Supreme Court in the judgment of  Marbury v. Madison, 5 U. S. (1 Cranch), 137; cf. David P. Currie, The 
Constitution and the Supreme Court vol. I (Chicago: University of  Chicago Press, 1985), p. 66.
28 Cf. Grimm (n. 2), p. 34; Charles H. McIlwain, Constitutionalism Ancient and Modern (Ithaca, NY: 3rd edn, 1966).
29 This counts independently of  whether Isensee is correct in his opinion that the state inevitably preceeds 
before the constitution: Josef  Isensee, ʻStaat und Verfassungʼ in Josef  Isensee and  Paul Kirchhof  (eds), 
Handbuch des Staatsrechts I (Heidelberg: C.F. Müller, 2nd edn, 1995), § 13. See also Christoph Möllers, Staat als 
Argument (München: Beck, 2000), p. 256.
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contractual parties, modern constitutions pertained to the entire people. Their 
effect was universal and not particular.

4. The Constitution as an Evolutionary Achievement

Due to these unique characteristics, the constitution has rightly been called an 
evolutionary achievement.30 It restored the legal bonds on political rule that had 
been lost with the collapse of  the medieval order under the altered conditions 
of  the modern state, the attendant positive nature of  law, and the transition to 
the functional differentiation of  society. By means of  the constitution, politi-
cal rule was structured according to a new legitimating principle of  popular 
sovereignty and made compatible with the need of  a functionally differentiated 
society for autonomy and harmony.31 By such means, the constitution simulta-
neously made it possible to distinguish legitimate from illegitimate claims to 
rule and acts of  rule. In fulfilling this function, it might fail or lose its accept-
ance. But the character of  an achievement became apparent in the fact that its 
function in this case could only be assumed by another constitution, and it can-
not be maintained independent of  the constitution.32

The new instrument of  the constitution reflected its originating conditions. 
In accordance with constitutionalism’s aim of  legally codifying political rule, 
it took up the form that political rule had taken on at the time of  its emer-
gence. That was the state as it emerged in reaction to the decay of  the medieval 
order first in France and later in other European countries. Under these circum-
stances, the state emerged as the nation state. In this form, it existed before the 
constitution emerged. The nation state was thus assumed in the constitution.33 
The consequence of  this was that, although fuelled by principles that claimed 
universal applicability, the idea of  the constitution was realized as a particular 
instrument. From the start, the constitutions of  nation states varied the consti-
tutional programme.

Consequently, right from the beginning the constitution was as universal as 
it was limited. It was universal in the sense that it asserted that public power 
could only be exercised on the basis and within the framework of  its provi-
sions. It was limited in the sense that the public power subject to its provisions 
was limited to a specific territory which was demarcated from other territories 
by borders. Every constitution applied only within the territory of  the state it 

30 Cf. Niklas Luhmann, ʻVerfassung als evolutionäre Errungenschaftʼ (1990) 9 Rechtshistorisches Journal 
176; Peter Häberle describes it as a ‘cultural achievement’ in his Verfassungslehre als Kulturwissenschaft 
(Berlin: Duncker & Humblot, 1998), p. 28.
31 Cf. Niklas Luhmann, ʻPolitische Verfassungen im Kontext des Gesellschaftssystemsʼ (1972) 12 Der Staat 6, 
165, 168.
32 Cf. Luhmann, Politische Verfassungen, ibid., p. 168.
33 Cf. Ernst- Wolfgang Böckenförde, ‘Geschichtliche Entwicklung und Bedeutungswandel der Verfassung’ in 
his Staat, Verfassung, Demokratie (Frankfurt am Main: Suhrkamp, 1991), p. 9; Luhmann, Das Recht der Gesellschaft 
(n. 20), p. 478.
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constituted, while other rules with the same claim to exclusivity applied in the 
neighbouring states. The difference between the internal and external marked 
by state boundaries was the prerequisite for a uniform and universal state power 
and thus for its constitutionalization. But at the same time, this meant that the 
effectiveness of  the constitution depended on the difference between the inter-
nal and external remaining clear and the state border effectively shielded the 
territory against foreign acts of  rule.

As a law referring specifically to the state, the constitution could only make 
good on its claim to complete legalization of  political rule if  this was identical 
with state power. It was thus not without reason that enactment of  the constitu-
tion in France was preceded by the dissolution of  all intermediary powers and 
the transfer of  ruling functions to the state. The melange of  public and private 
elements in older social formations and their remnants in absolutism, which was 
an obstacle to the constitution, were thus eliminated. On the one hand, society 
was stripped of  all ruling authority and this was the prerequisite for empower-
ing it to control itself  by means of  the market. On the other hand, the author-
ity to rule was completely deprivatized, but needed to be legally constrained 
precisely on account of  its concentration in the state. On that account, in a con-
stitutional state the principle of  freedom applies fundamentally for society, and 
that of  constraint applies for the state.34 This is not merely a conceivable variant 
of  the constitutional state, but its constituting feature. The constitutional state 
would be unseated if  the state enjoyed the freedom of  private individuals or if  
by the same token private individuals could exercise the state’s means of rule.

The altered conditions of  legal constraint also affected the nature and degree 
of  legalization. As a component of  positive law, legal constraint could neither 
be an external constraint nor be considered invariant. External constraint was 
not possible because no pre- political or apolitical source or law existed in the 
state any longer. Constitutional law was no exception. In this respect, constitu-
tional constraint on politics is always a self- constraint.35 One must not be misled 
by the circumstance that the constitution, unlike statute law, was based on the 
sovereign itself, the people (in America), or the nation (in France). Although 
the constitution is the wellspring of  legitimate state power, the sovereign can-
not effect this without being provisionally organized politically or being repre-
sented by appropriate bodies.36

This point does not affect the fundamental difference between constituent 
power and constituted power. Rather, this is a difference within the political 
system. As the first constitutions show, the difference can be structured so that 
decisions respecting constitutional law can be made both by other institutions 
and by other processes than decisions respecting legislation. The United States 
Constitution and the French revolutionary constitutions went especially far in 

34 Cf. Carl Schmitt, Verfassungslehre (München: Duncker & Humblot, 1928), p. 126.
35 Cf. Luhmann, Die Politik der Gesellschaft (n. 3), p. 358; Böckenförde (n. 23), p. 90.
36 Böckenförde (n. 23), p. 96.
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this respect.37 But even where institutions and processes for decisions respecting 
the constitution are largely identical (as in Germany), the distinction retains its 
significance. It ensures that the institutions are active in different capacities that 
may not be conflated, thus stabilizing the primacy of  the constitution.

For the same reasons, constitutional law cannot be invariant law. Just as it 
comes into being through a political decision, it can be modified again by the 
same type of  decision. Even prohibitions of  change enshrined in constitutional 
law, which create a further gradient within constitutional law, are effective only 
as long as the constitution containing such a prohibition remains in force and 
is not annulled by contrary resolutions. But this does not harm the legalization 
function because with the aid of  the constitution decisions regarding the prem-
ises of  political decisions are separated from the political decisions themselves. 
The primacy of  the constitution does not preclude its amendment, but that the 
constitutional premises are ignored in political decisions as long as they are not 
amended.

Additionally, the legal constraint of  politics by the constitution cannot be a 
total constraint.38 Since all law within the state is politically created, total legali-
zation would be equivalent to a negation of  politics. Politics would be reduced 
to executing the constitution, and thus ultimately become administration. Yet 
the constitution should not make politics superfluous, but should channel and 
rationalize it. Consequently, it can never be more than a framework for political 
action. It defines the constraints under which political decisions can command 
binding force, but determines neither the input into constitutional channels nor 
the results of  constitutional processes. But it remains a comprehensive regula-
tion to the extent that it does not permit any extraconstitutional powers nor any 
extraconstitutional procedures. The result can only claim to be binding when 
the constitutionally legitimated actors act within the constitutionally estab-
lished bounds.

The constitution fulfils its function as ‘the fundamental legal order of  the 
state’39 by removing those principles of  social coexistence that rest on a broad 
consensus across all opponents from the ongoing political debate. They serve 
this debate as a standard and a boundary, while procedural rules are established 
for the sphere ceded to debate. By providing and symbolizing a stock of  com-
monalities in this manner with which adherents to differing convictions and 
holders of  diverging interests are in agreement, the constitution describes the 
identity of  the political system and contributes to the integration of  society.40 

37 Cf. Title VII of  the French constitution of  3 September 1791 and Art. V of  the American Constitution, with 
the consequence that the American Constitution was revised seldom and the French one was replaced by a 
new constitution at the first moment of  a need for change.
38 Cf. Dieter Grimm, ʻPolitik und Rechtʼ in Eckart Klein, Grundrechte, soziale Ordnung und 
Verfassungsgerichtsbarkeit, Festschrift für Ernst Benda (Heidelberg: C.F. Müller, 1995), p. 96; also Dieter Grimm, 
Die Verfassung und die Politik (München: Beck, 2001), p. 21.
39 See Werner Kägi, Die Verfassung als rechtliche Grundordnung des Staates (Zürich: Polygraph Verlag, 1945).
40 Cf. Hans Vorländer, Verfassung und Konsens (Berlin:  Duncker & Humblot, 1981); Hans Vorländer (ed.), 
Integration durch Verfassung (Wiesbaden: Westdeutscher Verlag, 2002).
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This is particularly significant for those societies in which the integrating power 
of  other community- building institutions tends to decline due to the constitu-
tionally guaranteed individual freedom.

In formal legal terms, the constitution performs its function by erecting 
greater hurdles for changes to the principles and ground rules than it does for 
ongoing political decisions. This decouples the alteration of  the principles and 
processes for ongoing political decisions from these decisions themselves. This 
separation creates differing discourses and time horizons for both, which has 
numerous advantages. The political debate becomes civilized because the con-
troversies can be waged against the background of  a fundamental consensus on 
which the opponents are in agreement. This promotes the waiver of  violence 
in politics. The minority need not fear for their lives and can continue to pursue 
their own ends. At the same time, ongoing politics is relieved of  having con-
stantly to find principles and choose procedures, which would overtax it in view 
of  the constant pressure of  reaching decisions on complex matters. The content 
of  the constitution is no longer the object, but the premise of  political decisions.

Finally, the constitution organizes the political process in a chronological 
sense. The principles that ensure identity have the chance of  remaining valid 
over a longer term. Greater confidence may be placed in their stability than in 
ongoing political decisions. Short- term adaptations to changing situations and 
needs are thereby facilitated. They find support in principles with long- term 
validity, which diminishes disillusionment. In this way, the constitution ensures 
continuity in change. These advantages of  constitutionalism all flow from the 
differentiation of  levels between the principles for political decisions and the 
decisions themselves. The constitution is a fundamental order for precisely this 
reason. To be sure, there are no binding standards for this delineation. But if  
constitutions are formulated in such a way as to level this difference, their func-
tion is threatened.41

Besides, the constitution shares those limitations to which the medium of  
law is generally subject. As the fundamental legal order of  the state, it is not a 
description but the epitome of  norms that the political system must uphold. It 
does not depict social reality but makes demands of  it. The constitution thus 
distances itself  from reality and from this it gains the ability to serve as a stand-
ard for behaviour and assessment in politics. Thus it cannot be resolved in a one- 
time decision as to the nature and form of  the political unit or in a continuing 
process. Rather, as a norm it becomes independent of  the decision to which it 
owes its political validity and provides support for the process that it assumes as 
a prerequisite.42

41 Cf. Dieter Grimm, ʻWie man eine Verfassung verderben kannʼ in his Die Verfassung und die Politik (n. 38), 
p. 126.
42 For the decisionistic version see Schmitt (n. 34), p. 20, for the procedural see Rudolf  Smend, Verfassung und 
Verfassungsrecht (München:  Duncker & Humblot, 1928), p.  78. For the normativity of  the constitution see 
especially Konrad Hesse, Die normative Kraft der Verfassung (Tübingen: Mohr, 1959).
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On the other hand, the constitution as the epitome of  legal norms is not 
self- executing. It cannot guarantee its own realization. Whether and to what 
extent the constitution succeeds in making good on its normative ambition over 
time depends largely on extra- legal actions. The place where these are to be 
looked for is the empirical constitution. This is not replaced by the normative 
constitution. Nor do the two stand in parallel and remain unrelated; rather, 
they interact. The legal constitution is influenced by the empirical one not only 
at the moment of  its enactment but also during its application, and the legal 
constitution in turn acts upon the empirical constitution. Whenever the politi-
cal process leaves the constitutionally stipulated track, the empirical constitu-
tion usually emerges from behind the legal one as the cause of  the failure. This 
is what Lassalle meant when termed the social power relationships the true 
constitution.43

Where it succeeds, on the other hand, the political process runs according 
to the rules of  the legal constitution. This is not to say that the social power 
relationships that influence the empirical constitution are eliminated or neu-
tralized. Every normative constitution is confronted with all types of  power 
relationships. Constitutions that grant social subsystems like the economy, 
the media, etc. autonomy through the medium of  individual freedom even 
permit the formation of  powerful societal actors. The legal constitution, how-
ever, prevents social power from directly being implemented in applicable law 
or other collectively binding decisions. Rather, social power must submit to a 
process in which certain rules apply that were formulated under the premise 
that they produce results that are generally acceptable. The original constitu-
tions in France and the United States provide examples for both success and 
failure.

ii. Development of the Constitution
1. The Spread of Constitutionalism

As this reconstruction with regards to the originating nations of  constitutional-
ism shows, the modern constitution was not a random product of  history. This 
is not to say that its emergence was inevitable, but that it could not have emerged 
under any arbitrary conditions. It was linked to a concatenation of  different pre-
requisites that did not exist in all times and places. Just as they were not always 
present in the past, there is no guarantee that they will be preserved in future. 
In the course of  social change, they too can alter or disappear. What effect this 
would have on the constitution depends on whether these prerequisites are 
determinative for its emergence only, or also for its continued existence. The 
end of  the constitution would be heralded only if  conditions key to its existence 

43 Ferdinand Lassalle, Über Verfassungswesen (Berlin: G. Jansen, 1862), which highlights the problem of  consti-
tutional law and constitutional reality.
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cease to obtain. If  despite this it survives, it would only be as an obsolete form 
without its original meaning, or as a term for something different.

For the time being, however, the constitution is a success story. Even though 
the prerequisites that nurtured its breakthrough in America and France in the 
last quarter of  the eighteenth century did not exist everywhere, it provoked 
uproar in the rest of  Europe and gave rise to widespread constitution move-
ments. The constitution was the great issue of  the nineteenth century. Such 
high expectations were attached to it that innumerable people were prepared to 
risk their careers, their property, their freedom, and even their lives for it. The 
nineteenth century can be described as the century of  constitutional struggle. 
Revolutions determine its periodization. Multiple waves of  revolution churned 
through numerous European countries at the same time, and only a few coun-
tries, above all Britain, remained entirely unmarked by constitutional struggles. 
When the long nineteenth century ended with the First World War, constitu-
tionalism had prevailed virtually throughout Europe and in many parts of  the 
world subject to European influence.44

The twentieth century, which began with such constitutional promise, 
brought grave setbacks over its course through the rise of  dictatorships of  var-
ious descriptions. But at the end of  the century, the constitutional state was 
more unchallenged than ever. Fascist dictatorships, military dictatorships, and 
finally the apartheid regime and socialist party dictatorships fell almost with-
out exception, often through military defeats, sometimes through revolutions, 
in many cases through implosions. Even though the struggle was not being 
fought explicitly for the constitution, as was the case in the nineteenth century, 
new or renewed constitutions were the invariable outcome.45 The setbacks and 
experiences with ineffective or marginally effective constitutions also height-
ened awareness of  the need to have its own means of  assertion. This led to con-
stitutional jurisdiction being propagated universally in the second half  of  the 
twentieth century, after its modest beginnings following the First World War.46

This generalized overview shows that the constitution, after coming into 
being as the product of  two successful revolutions, no longer depends on revo-
lution in each case of  emulation. The German constitutional development in 
the nineteenth century confirms this view. Although several constitutions in 
individual German states were preceded by revolutions, none of  these were suc-
cessful in the sense of  resulting in a break with the existing rule. Constitutions 
only came into being when the traditional ruler, for whatever motive, agreed 

44 For an overview for Europe, see Dieter Grimm, ʻDie verfassungsrechtlichen Grundlagen der 
Privatrechtsgesetzgebungʼ in Helmut Coing (ed.), Handbuch der Quellen und Literatur der neueren europäischen 
Privatrechtsgeschichte, vol. III/ 1 (München: Beck, 1982), pp. 17– 173.
45 Cf. Douglas Greenberg (ed.), Constitutionalism and Democracy:  Transitions in the Contemporary World 
(New York: Oxford University Press, 1993); Peter Häberle, Rechtsvergleichung im Kraftfeld des Verfassungsstaates 
(Berlin: Duncker & Humblot, 1992).
46 Cf. Neal Tate and Torbjörn Vallinder (eds), The Global Expansion of  Judicial Power (New York: New York 
University Press, 1995).
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to restrictions on his power.47 The first pan- German constitution, the Imperial 
Constitution of  1871, lacks all revolutionary background. It was the result of  the 
agreement by treaty of  sovereign princes to found a new state which had to be 
given a form.

Nonetheless, major discontinuities remain the most frequent reason for cre-
ating constitutions.48 In many cases, though, it is not triumphant revolution but 
catastrophic collapse that impels constitution. This is also true for the German 
constitutions of  the twentieth century; the Weimar Constitution, the Basic Law, 
and the constitution of  the German Democratic Republic (GDR). After the col-
lapse of  the Socialist Unity Party of  Germany (SED) regime, the GDR set out on 
the path towards creating a constitution before such efforts were rendered moot 
by the resolution to reunify under the umbrella of  the Basic Law. Constitutional 
renewals without such breaks, such as in Switzerland in 2000, are exceptions. 
Here, the attempt did not succeed until the revolutionary- sounding- term ‘new 
creation’ was abandoned and replaced with the term ‘revision’ (‘Nachführung’), 
which implied continuity.49

Once the constitution had been invented and developed its popularity, it also 
became possible to copy the form without having to adopt the meaning. Form 
and function became separable. France itself  provided the first example under 
Napoleon. Although considering repeal of  the constitution to be awkward, he 
was not prepared to bind himself  to it. Many of  the constitutions that subse-
quently followed the American and French prototypes were pseudo-  or semi- 
constitutions. The German constitutions granted by rulers in the nineteenth 
century fell short of  the constitutional project as it had taken shape in the 
American and French Revolutions.50 The same applies for many constitutions in 
today’s world. The label ‘success story’, however, is still justified, because even 
those who would prefer to rule without constraint wrap themselves in at least 
the appearance of  constitutionality so as to exploit the gain in legitimacy that a 
constitution promises.

The existence of  pseudo-  or semi- constitutions gives rise to terminologi-
cal difficulties. What deserves to be called a ‘constitution’, and what does not? 
There is no generally valid answer to this question, which can only be answered 
by looking at what one wishes to learn. If  the aim is to compare constitutions so 
as to identify differences and form classifications, or to study constitutional his-
tory, national or comparative, it is not helpful to prematurely narrow the object 

47 Cf. Grimm (n. 2), pp. 43, 142.
48 Bruce Ackerman, The Future of  Liberal Revolution (New Haven: Yale University Press, 1992). See particularly 
the term ‘constitutional moments’, which also established itself  in Germany. In Ackerman, ʻThe Rise of  
World Constitutionalismʼ (1997) 83 Virginia Law Review 775, the terms ‘new beginning scenario’ in contrast to 
‘federalism scenario’ are mentioned. Cf. also Ulrich K. Preuß, Revolution, Fortschritt und Verfassung: zu einem 
neuen Verfassungsverständnis (Frankfurt am Main: Fischer- Taschenbuch- Verlag, extended new edition, 1994).
49 Cf., for the history of  the revision attempts, René Rhinow, Die Bundesverfassung 2000:  eine Einführung 
(Basel: Helbing und Lichtenhahn, 2000), p. 1.
50 Cf. Grimm (n. 2), p. 110; Ernst- Wolfgang Böckenförde, ʻDer deutsche Typ der konstitutionellen Monarchie 
im 19. Jahrhundertʼ in his Recht, Staat, Freiheit (Frankfurt am Main: Suhrkamp, 1991), p. 273.
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of  study. If, on the other hand, the aim is to study the outlook for success of  
constitutionalism in the various regions of  the globe and its chances of  survival 
in the twenty- first century, including its capability of  being transferred to supra-
national units, it is worthwhile adhering to a demanding concept of  constitution,51 
as is delineated in the history of  the development of  modern constitutionalism, 
so as not to prematurely take the name for the substance.

In view of  how the content of  a constitution can vary, the functional concept 
deserves to be emphasized above the material concept. The following internally 
interrelated features derive from the arguments of  the first part:

1. The constitution must lay claim to being normatively valid. Constitutional 
texts without a willingness to make them legally binding do not meet this 
criterion.

2. The legal constraint must relate to the establishment and exercise of  political 
rule. It is not sufficient to constrain subordinate instances while the highest 
remain free.

3. The legal constraint must be comprehensive in the sense that extraconstitu-
tional forces cannot exercise rule, nor can binding decisions issue from extra-
constitutional processes.

4. The constitutional constraints must act to the benefit of  all persons subject 
to rule, and not only privileged groups.

5. The constitution must form the basis for the legitimation of  political rule. 
A basis of  legitimacy existing outside the constitution is not permissible.

6. The legitimacy to rule must derive from the people subject to rule. 
Legitimation through truth instead of  consensus undermines the 
constitution.

7. The constitution must have priority over the exercises of  ruling power. 
A constitution at the disposition of  the ordinary legislature is not sufficient.

The following discusses the question as to whether constitutions which claim to 
meet these criteria remain able to fulfil this claim in view of  altered conditions 
for realization. The alterations referred to here are large- scale tendencies that 
affect constitutionalism itself, and not just individual constitutions or individual 
constitutional norms. Among these are first the transition from the liberal state 
to the welfare state, which impinges above all on the limiting function of  the 
constitution. These also include the emergence of  new actors, instruments, and 
processes not taken into account by the original constitutions, which blur the 
boundary between public and private that is constitutive for the constitution. 
Finally, there is the process of  internationalization and globalization, whose 
corollary is denationalization, which also obliterates the constitutionally funda-
mental boundary between internal and external.

51 Cf. Brun- Otto Bryde, Verfassungsentwicklung: Stabilität und Dynamik im Verfassungsrecht der Bundesrepublik 
Deutschland (Baden- Baden: Nomos, 1982), p. 33.
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2. The Constitution in the Welfare State

The term ‘welfare state’ stands for a number of  complexes that differ accord-
ing to time and place whose common denominator is that they represent a 
response to the deficits of  liberalism that are generally characterized as failures 
of  the market. This affects the constitution insofar as it was the expectations 
placed on the market that created the need for limitation of  the state which was 
then satisfied by the constitution. By contrast, the social problems that arise as 
a consequence of  market failure could not be resolved by limiting the state. On 
the contrary, the re- materialization of  the question of  justice demanded state 
activism. If  the aim of  a just social order was to be upheld, the state could no 
longer restrict itself  to the guarantee function defined in the constitution; it 
needed once more to actively create an order.

The responses to this were varied. In part, liberalism petrified dogmatically. In 
opposition to the intention, limitation of  the state through fundamental rights 
were not viewed as means for achieving prosperity and justice but were elevated 
to an end in themselves, and the liberal understanding of  freedom including its 
constitutional equivalent:  the purely state- deterrent function of  fundamental 
rights was defended without consideration of  social consequences. The French 
July Monarchy provides the best example for this attitude: it was able to prevail 
because the political participation rights had been limited to a small circle of  
extremely wealthy individuals in the constitution of  1830. The revolution of  
1848, which in Germany was still mainly a revolution in favour of  establishing 
a constitutional state and making protection of  fundamental rights effective,52 
thus bore primarily social characteristics in France.

The opposing reaction consisted of  the radical rejection of  liberalism that 
manifested itself  in the socialist and fascist states in the latter half  of  the twenti-
eth century. As much as these two directions differed in their substance, they dif-
fered hardly at all with respect to their consequences for constitutionalism. Both 
legitimated political rule not through consensus, but through ‘truth’. Individual 
freedom could not stand before it. Instead, an elite that claimed the knowledge 
of  truth as their own derived from this the right to assert it using the power of  
the state without consideration of  differing convictions. The basis for the consti-
tution as a means of  legitimation and limitation of  power was thus eliminated 
and the mechanisms that served to fulfil these functions became nuisances.

Still, the great majority of  these states also had constitutions. Fascist states 
usually allowed the old constitutions to stand, but they suspended important 
parts or replaced them with other provisions. In socialist states, new constitu-
tions were usually created which in their form resembled those of  constitu-
tional nations but these could not fulfil the key functions of  constitutionalism.53 

52 Cf. Dieter Grimm, ̒ Grundrechtliche Freiheit 1848 und heuteʼ in his Die Verfassung und die Politik (n. 41), p. 91.
53 Cf. Giuseppe de Vergottini, Diritto costituzionale comparato (Padova:  CEDAM, 2nd edn, 1987), pp. 576, 
791. In particular for Germany cf. Heinrich Herrfahrdt, Die Verfassungsgesetze des nationalsozialistischen 
Staates dem Text der Weimarer Verfassung gegenübergestellt (Marburg:  Elwert, 1935); Ernst Rudolf  Huber, 
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Since law was not autonomous but had only an instrumental role in view of  
the legitimation deriving from truth, these constitutions did not limit the ruling 
power. Insofar as they contained passages limiting rule, these were not accorded 
priority. Where they adopted the model of  separation of  powers, this was sub-
verted by unity parties with authority to act on the state apparatus. In this way, 
the claim to truth resulted in a form of  neoabsolutism that was much more rad-
ical than the monarchical absolutism of  the sixteenth to nineteenth centuries.

The third type of  response was to open the constitution to social issues. 
Before it came to this, however, extensive social legislation had developed below 
the constitution, which, particularly in Germany, climaxed with the introduc-
tion of  social security insurance.54 Although this represented a break with the 
liberal social model, which was determinative of  the emergence of  constitu-
tionalism, no obstacles arose from the constitution. This was due not only 
to the lack of  a catalogue of  fundamental rights in the Imperial Constitution 
of  1871. The concept of  fundamental rights prevailing in the German Empire 
would not have permitted recourse to fundamental rights because they had 
been deemed not applicable to the legislature.55 Also, there would have been 
no institution available that could have kept the legislature within the bounds 
of  the fundamental rights. Thus, characteristically, social legislation became 
a constitutional problem only in the United States:  the nation that had from 
the beginning secured the primacy of  the constitution institutionally as well as 
through judicial review.56

Before a solution by means of  constitutional interpretation was arrived at 
there, the idea of  the social state had already been adopted in constitutional 
provisions in Europe.57 In the Weimar Constitution of  1919, the new legitima-
tion principle of  popular sovereignty was joined with an equally new social 
provision. Although the Weimar National Assembly retained the catalogue 
of  classical rights of  freedom and equality that had taken shape in the revolu-
tions, it added to this a considerable number of  fundamental social rights and 
subordinated economic freedom to the principle of  social justice. However, as 
constitutional theory continued to deny that fundamental rights applied to the 
legislature,58 their significance was reduced to requiring that the administration 

Verfassungsrecht des Großdeutschen Reichs (Hamburg: Hanseatische Verlags- Anstalt, 1939); Uwe Bachnick, Die 
Verfassungsreformvorstellungen im nationalsozialistischen Deutschen Reich und ihre Verwirklichung (Berlin: Duncker 
& Humblot, 1995).
54 Cf. Michael Stolleis, ʻDie Entstehung des Interventionsstaates und das öffentliche Recht’ in his Konstitution 
und Intervention (Frankfurt am Main: Suhrkamp, 2001), p. 253.
55 Cf. Dieter Grimm, ʻDie Entwicklung der Grundrechtstheorie in der deutschen Staatsrechtslehre des 19. 
Jahrhundertsʼ in his Recht und Staat (n. 26), p. 333.
56 Cf. Currie (n. 27), pp. 136, 208; Cass Sunstein, ʻConstitutionalism after the New Dealʼ (1987) 101 Harvard 
Law Review 421.
57 Cf. Dieter Grimm, ʻDie sozialgeschichtliche und verfassungsrechtliche Entwicklung zum Sozialstaatʼ in 
his Recht und Staat (n. 26), p. 153.
58 Cf. Christoph Gusy, ʻDie Grundrechte in der Weimarer Republikʼ (1993) Zeitschrift für neuere 
Rechtsgeschichte 163.
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have a legal basis for infringing on fundamental rights. Under these circum-
stances, fundamental social rights, which were all designed to be mediated by 
law, entirely lost their normative force. They were regarded as nothing more 
than points in a political programme.

The Basic Law removed the basis for this interpretation in Art. 1(3), but rather 
than enumerating social and economic rights, it professed a general avowal of  
the social state. However, for the German Federal Constitutional Court this 
serves as the foundation for a socially enriched understanding of  the liberal 
fundamental rights.59 Building on the assumption that equal individual freedom 
is the goal of  fundamental rights and limitation of  the state is merely a means, 
this has today culminated in the concept of  the protective duty that the state 
has with respect to all dangers to freedoms guaranteed by fundamental rights 
that cannot be assigned to the state itself  but which obtain as a consequence 
of  the acts of  private parties or social developments. These protective duties 
derived from the classical fundamental rights, just like their equivalents in the 
form of  post- liberal fundamental rights or state objectives, are an attempt to 
adapt the constitution to problems that were not yet identifiable at the time it 
was enacted or were created by the constitution itself.60

The importance of  this adaptation of  the constitution to altered conditions 
becomes particularly clear when one considers that today, at least in economi-
cally developed nations, the social question of  the nineteenth century no longer 
represents the greatest challenge for constitutionalism. Rather, a demand for 
security has emerged which is determined in particular by the dangers entailed 
in scientific and technical progress and its commercial exploitation. It is in this 
area that the duty to protect is most often applied.61 A general protection against 
risk is expected from the state that goes far beyond the traditional state task of  
protection against imminent threats, which was generally acknowledged also 
under liberalism. The state responds to this by placing greater priority on pre-
vention, which remains related to recognized legally protected interests but is 
divorced from impending violation. It focuses instead on recognizing and seal-
ing off  sources of  danger before a concrete danger can emerge.62

This adaptation of  the constitution to the altered realization conditions of  
individual freedom is not without cost to its normative power. It pays a price 
in both its limiting effect and its degree of  certainty. Obligations to protect 
fundamental rights demand that the state act in the interests of  freedom. By 
definition, this action focuses on threats to freedom that originate from society 

59 Cf. Ernst- Wolfgang Böckenförde, ʻGrundrechtstheorie und Grundrechtsinterpretationʼ in his Staat, 
Verfassung, Demokratie (n. 23), p. 115; Konrad Hesse, ʻBedeutung der Grundrechteʼ in Ernst Benda et al (eds), 
Handbuch des Verfassungsrechts der Bundesrepublik Deutschland (Berlin: De Gruyter, 2nd edn, 1994), p. 139.
60 Cf. Ch. 8 of  this volume; Johannes Dietlein, Die Lehre von den grundrechtlichen Schutzpflichten (Berlin: Duncker 
& Humblot, 1992).
61 Cf. Rudolf  Steinberg, Der ökologische Verfassungsstaat (Frankfurt am Main: Suhrkamp, 1998); Georg Hermes, 
Das Grundrecht auf  Schutz von Leben und Gesundheit (Heidelberg: C.F. Müller, 1987).
62 Cf. Erhard Denninger, ʻDer Präventionsstaatʼ (1988) 21 Kritische Justiz 1.
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rather than the state itself. As a result protective duties in favour of  specific 
fundamental rights are generally fulfilled by limiting other fundamental rights. 
This results in a considerable increase in the number of  encroachments on fun-
damental rights and, since their root lies in conflicts of  fundamental rights of  
equal priority, the only solution is to balance these in the light of  specific cir-
cumstances, which is always associated with a loss of  certainty.

The duty to protect fundamental rights does not only lower the limits for 
legislative action. It also raises them insofar as the legislature may no longer 
remain passive vis- à- vis certain problems. However, that does not obviate the 
question as to whether the increased state activity itself  can once again be regu-
lated by constitutional law. The answer to this was an expansion of  the reserva-
tion of  statutory powers, through the extension of  the concept of  intervention 
that controls the reservation of  statutory powers as well as also extending it 
to all significant decisions in the non- intervention area. The central role of  
laws enacted by parliament for the functioning of  the constitutional system is 
expressed here. Democracy and the rule of  law depend on it. The effect of  the 
reservation of  statutory powers is that the state’s action programme emerges 
from a democratic process of  opinion and will formation. The principle of  
administrative legality subordinates the state’s executive branch to democrati-
cally formulated will and renders the behaviour of  the state predictable for the 
citizens. Finally, it enables the courts to test the legality of  state actions and 
correct illegal acts.

However, the welfare- related tasks of  the state are much less amendable 
to control than its regulatory tasks. Though this does not apply for quantifi-
able social benefits that are linked to specifiable prerequisites, it certainly does 
for active state tasks. The reason is that unlike preservation or restoration of  
order, these tasks are of  a prospective nature. They do not only affect individual 
perpetrators but generate a large pool of  affected individuals and do not only 
depend on the availability of  resources but on numerous factors over which the 
state has limited or no influence. The laws that regulate these activities must 
therefore often restrict themselves to setting a goal for state administration and 
otherwise enumerating aspects that should be considered or must be ignored in 
pursuing these goals.63

The weakness of  legal control is particularly apparent in preventative state 
activity. As the possible sources of  harm are much more numerous, varied, and 
obscure than the actual harm, the prevention state develops a great demand 
for information. Unlike the prosecution of  an actual deed or prevention of  a 
manifest danger, this can no longer be limited according to the deed or the event 
causing harm. The only factor that can be specified is what risks are consid-
ered so great as to justify state observation and gathering of  information even 
when these affect persons who offer no grounds for this on a large scale. In this 
sphere, the activity of  the state expands in time as well as physical scope and is 

63 See Niklas Luhmann, Zweckbegriff  und Systemrationalität (Frankfurt am Main: Suhrkamp, 1973), p. 257.
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decoupled from reasonable grounds for suspicion. Legal control of  this diverse 
activity is virtually impossible. Legal regulation gets a chance only with regards 
to the use of  revealed information.

One should not be deceived by energetic legislative activity on the part of  
the parliament. Not only are most bills drafted by the executive branch, but the 
enacted texts often have only a weak controlling force on the administration. 
Although the constitutional principle of  legality of  state action still applies, 
the binding content of  laws is lean. The graceful structure of  the rule of  law 
thereby becomes fragile.64 To the extent that legal control of  the administration 
falls away, the administration is forced to control itself. Where it controls itself  
without being constrained by statute, the courts cannot review whether the 
administration has adhered to the law. Although the fundamental rights have 
also responded to this gap by requiring that the loss of  material binding forces 
be compensated by procedural structuring, it would be mistaken to expect pro-
cedural law to serve as a fully fledged replacement for material law.65

3. The Constitution in the Cooperative Party State

The legally binding character of  the constitution concerns the power of  the 
state. Private persons are not the objects, but rather the beneficiaries of  its pro-
visions. To this extent, the constitution is based on the delineation between the 
state and the private sphere. Actors or forms of  action that do not conform 
to this division pose problems for the constitution. This first became appar-
ent with political parties.66 Unlike organs of  the state, these were not created 
by the constitution; they are free social associations, which nevertheless aim 
to gain influence within the state. Although not anticipated when the consti-
tution was conceived, parties emerged as a necessary consequence of  funda-
mental constitutional decisions, particularly the pluralization of  the common 
good rooted in the freedom of  the individual and the equal participation in the 
formation of  the will of  the state through the election of  representative bod-
ies. Consequently, political parties are not illegitimate, even where they are not 
recognized in the constitution.

Though parties have little need of  constitutional recognition, their existence 
has a considerable impact on the constitution. To be sure, the constitution pre-
dates parties. However, its institutions, bodies, and processes have changed with 

64 Cf. Helge Rossen- Stadtfeld, Vollzug und Verhandlung (Tübingen:  Mohr Siebeck, 1999); Horst 
Dreier, Hierarchische Verwaltung im demokratischen Staat (Tübingen:  Mohr, 1991); Rainer Pitschas, 
Verwaltungsverantwortung und Verwaltungsverfahren (München:  Beck, 1990); Dieter Grimm (ed.), Wachsende 
Staatsaufgaben –  sinkende Steuerungsfähigkeit des Rechts (Baden- Baden: Nomos, 1990).
65 Cf. Karl- Heinz Ladeur, Negative Freiheitsrechte und gesellschaftliche Selbstorganisation (Tübingen: Mohr Siebeck, 
2000); Karl- Heinz Ladeur, Postmoderne Rechtstheorie: Selbstreferenz –  Selbstorganisation –  Prozeduralisierung 
(Berlin: Duncker & Humblot, 2nd edn, 1995); Oliver Lepsius, Steuerungsdiskussion, Systemtheorie und 
Parlamentarismuskritik (Tübingen: Mohr Siebeck, 1999); Helmut Willke, Ironie des Staates (Frankfurt am Main: 
Suhrkamp, 1992).
66 Cf. Dieter Grimm, ʻDie politischen Parteienʼ, in Benda (n. 59), p. 599.
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the emergence of  parties, without this always becoming apparent in the letter 
of  the constitution. The reason is that their activities are not limited to pre-
paring for elections in the social sphere. Rather, they also dominate political 
operations after the election. This does not mean that they displace the consti-
tutionally mandated state bodies and processes, but certainly the membership 
of  such bodies is appointed by the parties and the content of  the processes 
determined by them. In formal terms, the political process operates within the 
constitutionally mandated boundaries, but in material terms it is transferred to 
the preceding party operations.

This has often been analysed in connection with the evolution of  parliamen-
tarism.67 The election today concerns less persons than parties on which the 
individual deputies depend more and more. In a parliament structured along 
political- party lines, deliberation, and decision, which in the original idea 
belonged together, become separated. Parties establish their positions inter-
nally prior to plenary debate. The latter is no longer conducted with the intent 
to convince or persuade, but only to present the various party positions to the 
public. That is why it can be conducted by few speakers before empty benches. 
It has no influence on the decision. Although under the constitution the rep-
resentatives are free, they are in fact compelled to toe the party line. Only the 
opposition maintains an interest in serious oversight of  the government.

The principle of  separation of  powers as the central constitutional mecha-
nism for preventing the abuse of  power is also affected. Since democratic legiti-
mation demands that all holders of  public power be subject to election, but 
the election takes place between parties and the elected bodies are legitimately 
composed of  party representatives, it is ultimately always the parties that select 
the individuals to fill state or state- controlled positions. As the input structure 
for the apparatus of  the state, they are ‘upstream’ of  its internal organization, 
and thus qualify it. In all cases, political parties are visible behind the separated 
powers. But this cannot be regarded simply as misconduct, even though it con-
tradicts the original intention. Rather, precisely because of  their democratically 
indispensable mediating function, parties cannot be firmly attributed to either 
side of  the system boundary between the state and society. To a certain extent 
they escape the constitution constructed to reflect just this distinction.

One must not conclude from this that the constitution has failed in the face 
of  political parties. However, in many respects it can assert its claim to com-
prehensively regulate the exercise of  public power only indirectly or to a lesser 
extent. Although the free mandate guarantee does not prevent party discipline, 
it secures those representatives who do not wish to obey it a temporarily unas-
sailable position, thus creating the prerequisites for party- internal plurality and 
discussion. Nor can the formation of  political will within parties be entirely dis-
connected from the processes provided in the constitution. As their result must 
pass through parliamentary processes if  they are to become generally binding, 

67 Cf. Carl Schmitt, Die geistesgeschichtliche Lage des heutigen Parlamentarismus (München:  Duncker & 
Humblot, 1923).
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intra- party consultation must also relate to this process. Internal party discus-
sions cannot be conducted without regard to criticism from the opposition or 
reaction from the public. Since these must be anticipated, opponents and the 
public are in a sense virtually present. Minority rights subsequently adopted in 
the constitution compensate at least in part for the majority’s lack of  willing-
ness to exercise oversight.

As the constitution cannot prevent breaches in the system of  separated pow-
ers on the level of  persons, the line of  defence shifts to the functional level. 
There, constitutional means can be used to at least establish parameters to help 
ensure that, despite the dominance of  parties in the choice of  persons, the func-
tionaries chosen in this process may not behave in a manner which places their 
party loyalties above the objective logic of  the respective remits. The constitu-
tion achieves this primarily through the protection of  a party- neutral civil ser-
vice, the binding legal obligations on the administration, and the independence 
of  the judiciary. These make party- political coercion of  the holders of  public 
office and utilization of  the chain of  directive authority for party purposes ille-
gal.68 In this way, the constitution endows those who wish to act appropriately 
in their role and resist any pressure with a strong legal position. The preser-
vation of  distance from political parties does not then depend on a particular 
moral effort of  individuals; it is institutionally guaranteed by the system.

The boundary between the state and private spheres, which is constitutive 
for constitutionalism, is further undermined by the fact that the state is increas-
ingly dependent on the cooperation of  private entities to meet its welfare- 
related tasks.69 Shaping social order and securing the future are largely beyond 
the specific government methods of  command and compulsion. In some cases, 
the use of  imperative means is de facto impossible because the objects of  regu-
lation are not subject to decree. Research results, economic growth, or shifts in 
mentalities cannot simply be mandated. In some cases this is legally impermis-
sible because basic rights secure the decision- making freedom of  social actors. 
The constitution would not sanction investment requirements, obligations to 
employ individuals or compulsory consumption. In some cases, this may be 
possible and permissible but not opportune, because the state lacks the infor-
mation needed for formulating effective imperative programmes or because the 
costs of  implementing imperative law are too high.

In these areas the state has long since gone over to applying indirect means 
of  motivation, incentives and deterrents (usually financial in nature) that are 
intended to prompt actors to voluntarily comply with those requirements of  
general welfare identified by the state. In doing so, the state abandons the posi-
tion of  rule granted to it in the interests of  the general welfare, and puts itself  

68 Cf. Dieter Grimm, ʻPolitische Parteienʼ in Benda (n. 66), p. 636; Dieter Grimm, ʻNach der Spendenaffäre: 
Die Aussichten, den Parteienstaat rechtlich einzugrenzenʼ in his Die Verfassung und die Politik (n. 38), p. 158; 
Luhmann, Die Politik der Gesellschaft (n. 3), p. 253; Luhmann, Das Recht der Gesellschaft (n. 20), p. 468, emphasiz-
ing that the decisive line of  separation of  powers runs between politics on the one hand and administration 
and judiciary on the other.
69 Cf. Dieter Grimm, ʻVerbändeʼ in Benda (n. 66), p. 657.
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on the same level as private actors. To this extent, it makes the realization of  
public ends dependent on private acquiescence. This grants private actors a 
veto power with respect to the state, which significantly increases their chances 
of  asserting their own interests over those of  the general welfare. Generally, 
this veto power is not expressed through refusal, but through a willingness to 
cooperate which of  course the state must repay through concessions of  its own 
in the guidance programme.

The state has responded to the new situation by creating negotiating sys-
tems in which public and private interests can be reconciled. In this situation, 
the process of  state decision- making with respect to the needs of  the general 
welfare is sometimes followed by negotiations with private parties causing the 
general problem on the extent to which the objective can be attained without 
requiring an excess of  money or consensus- building. But sometimes the state 
also limits itself  to defining a problem that requires a solution in the interests of  
the general welfare but then leaves the solution to a negotiation process. This 
leads either to agreements between state and private actors about the content 
of  a statute or to the state waiving regulation in return for private promises of  
good behaviour.70 The law then functions solely as a threat to increase the will-
ingness to make concessions. The advantage for the private side is less stringent 
requirements, whereas the state receives information relevant for guidance or 
saves the implementation costs.

Although agreements of  this type remain informal in nature, they can only 
achieve the desired effect when both sides feel bound by them. Particularly on 
account of  this bond, this approach can no longer be understood in categories 
of  influence, but only in categories of  participation. However, this undermines 
key rationality standards that the constitution implemented in the interests of  
legitimacy of  rule.71 For one thing, private actors now exist that are no longer 
limited to general citizen status as voters, participants in public discourse, 
and representatives of  their own interests, but participate directly in the state 
decision- making process without being subject to the democratic legitimation 
and responsibility matrix that applies for every holder of  public power. For 
another, the decision- making instances and processes defined in the constitu-
tion are debased to the extent that the state detours into negotiation systems.

The central legislative instance, the parliament, is most affected. It is not 
involved in the negotiations. On the state side, these are always conducted by 
the executive branch. If  the negotiations result in draft legislation, only a par-
liamentary resolution can enact it as valid law; however, the parliament is in a 
ratification situation similar to the ratification of  an international treaty. It can 
only either accept or reject the negotiation result; it cannot modify this. Unlike 
international treaties, however, parliament’s scope for action is limited in fact, 
but not in law. This restriction does not appear any less imperative, however, 

70 Cf. Arthur Benz, Kooperative Verwaltung (Baden- Baden: Nomos, 1994).
71 Cf. Ernst- Wolfgang Böckenförde, ʻDie politische Funktion wirtschaftlich- sozialer Verbände und 
Interessenträger in der sozial- staatlichen Demokratieʼ in his Staat, Verfassung, Demokratie (n. 59), p. 406.
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because every attempted modification would put the overall result at risk. If  
a waiver of  regulation is negotiated, parliament plays no role at all. It is true 
that a waiver of  regulation by the government cannot prevent the parliament 
from taking legislative action on its own initiative but if  it succeeds the major-
ity would have to disavow the government that it supports, and this is highly 
unlikely.

The marginalization of  parliament also means the loss of  all those advan-
tages that the parliamentary stage of  the legislative process confers. Above all, 
this means public debate, in which the necessity, ends and means of  a proposal, 
is justified and subjected to criticism, and which enables the public to adopt 
a position and influence the process. This is particularly important for those 
groups whose opinions are not solicited in the preparatory phase. By contrast, 
if  negotiations result in draft legislation that must undergo a parliamentary pro-
cess, parliamentary debate can certainly take place, but it lacks the force needed 
to link the social with the state discourse. Because the negotiating result is fixed, 
debate no longer provides a forum that permits the public to serve effective 
notice on neglected interests or to assert other opinions.

These weaknesses persist in the content of  the law or its informal substrate, 
the voluntary commitment of  private actors. It will generally not attain the 
level of  acceptance that engenders legitimacy. After all, negotiations are not 
conducted with all affected parties, but only those with veto powers. Their 
interests, which have their basis not only in their strength as accumulated in the 
pre- state phase, but in the procedure provided by the state, are more likely to 
be taken into consideration. This rewards those social power positions which 
constitutional regulation wanted to neutralize with respect to law- giving. In 
reality, privileges emerge where the constitution mandates strict equality. To the 
same extent, the importance of  elections declines, because they are no longer 
the only means of  distributing political weights in the law- making process. 
Ultimately, judicial protection also fails if  the object of  judicial review and the 
standard for administrative review are lacking.

In spite of  the democratic and due- process attrition which the constitution 
suffers through the practice of  negotiation, summarily prohibiting it would 
probably have little impact, as it has structural causes that are largely immune 
to constitutional prohibitions. On the other hand, it creates broad gaps in the 
constitutional rationality of  legislative action. These are due less to a lack of  
willingness to adhere to a constitution than to growing structural obstacles for 
the implementation of  a more demanding constitutional model. Even if  the 
negotiating arrangements were constitutionalized,72 this would in no way elimi-
nate their unique character, which is above all their informality. Rather, one 

72 For suggestions, see Winfried Brohm, ʻRechtsgrundsätze für normersetzende Absprachenʼ 
(1992) Die Öffentliche Verwaltung 1025; Matthias Herdegen and Martin Morlok, ‘Informalisierung und 
Entparlamentarisierung politischer Entscheidungen als Gefährdung der Verfassung?’ in (2003) 62 
Veröffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer 7 and 37.
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must get used to the fact that the constitution can fulfil its normative intent to 
only a limited extent, without the prospect of  any compensation for the losses.

4. Constitutionalization Beyond the State

The constitution emerged as the constitution of  a state. Its purpose was to 
juridify public power, which at the time of  its emergence and long after was 
synonymous with state power. Although every state was surrounded by other 
states, the borders between the states acquired their significance as the bounda-
ries of  state power. The border could change, usually as a result of  wars, and 
this changed the area to which state power applied. In the extreme case of  
annexation, a new state power replaced the old. None of  this in any way altered 
the fact that only one state power existed in the territory of  any state and this 
state power did not need to share its ruling authority with anyone. Above this 
level, the relations between states were regulated by international law. But there 
was no supranational public power able to assert this against the states.

The identity of  public and state power was the prerequisite that enabled the 
constitution to fulfil its claim to comprehensively juridify political rule. In this 
sense, the boundary between the interior and exterior is constitutive for the 
constitution.73 This boundary has not disappeared; it retains its traditional sig-
nificance in relationships between states: state power is limited to the territory 
of  the state and cannot be extended to the territory of  another state without 
the latter’s consent. But political organizations have emerged on the level above 
the states which, although they owe their existence to international treaties, are 
not restricted in their actions to the inter- state sphere. They act on the internal 
affairs of  the states and in some cases exercise public power with claims to direct 
validity within the states although they cannot be seen as a union of  different 
states to form a super- state, which would shift, but not relativize, the boundary 
between the interior and the exterior.

The most advanced example of  this is the European Union. Member states 
have assigned to it a number of  sovereign rights, including rights to enact legis-
lation, which are exercised by the Union in its own legal system, apply directly 
in the member states, and take precedence over national law. Although EU law 
cannot be enacted without the approval of  member states, which in this process 
are subject to the requirements of  their own national constitutions, the integ-
rity of  national constitutions is preserved only for so long as the principle of  
unanimity applies whose scope has, however, been continuously circumscribed. 
By contrast, the Union possesses no means of  compulsion and must depend 
on member states for enforcing community law and its applying acts. To date, 
the transfer of  sovereign rights has not extended to the monopoly of  power. 
Although the Union can define objectives insofar as its regulatory competence 

73 For the importance of  national borders, see Udo Di Fabio, Der Verfassungsstaat in der Weltgesellschaft 
(Tübingen: Mohr Siebeck, 2001), p. 51.
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permits this, the actual exercise and the modalities to be observed remain the 
responsibility of  the member states.74

To date, no organization similar to the European Union exists in any other 
region, nor on an international scale. But the World Trade Organization (WTO) 
also contributes to a relativization of  the boundary between the interior and exte-
rior. It has no legislative competence of  its own, being only a forum for treaty 
negotiations of  the member states, and to that extent it does not exceed the frame-
work of  international law. But owing to the conflict resolution mechanism created 
in 1995, which employs court- like methods, the law created by treaty is becoming 
autonomous.75 Other globally active organizations, such as the World Bank and the 
International Monetary Fund, lack such authority and they derive their effective-
ness primarily from the fact that they can make financial assistance contingent on 
conditions, which countries theoretically but not practically could refuse.76

Meanwhile, the institutions founded by states are confronted with a variety of  
globally active private actors, primarily enterprises but also non- governmental 
organizations, which, due to their global sphere of  action, can largely follow 
their own systemic logic without having to observe the standards and obliga-
tions that apply within states. Nevertheless actors in the global sector of  the 
economy cannot dispense with legal regulations. They are dependent on trans-
national law, which, logically, no national law- giver can provide. In the absence 
of  a global legislator, these actors have taken the formation of  law into their 
own hands. Global markets are creating legal regulations independently of  
the political sphere. In this way, forms of  law formation are emerging outside 
of  nation states and the international organizations they have established and 
which states and organizations can no longer influence.77

These developments are not directed specifically against the constitution. For 
example, the German Basic Law contains an opening clause in Art. 24, making 
the border of  the state permeable to foreign public powers. For the European 
Union, this was supplemented in 1990 by Art. 23 (1). Still, this is not without 
effects on the constitution as a whole.78 For one thing, in spite of  its claim to 

74 See Joseph H. H. Weiler, The Constitution of  Europe (Cambridge: Cambridge University Press, 1999), p 188 
et seq; for the interaction of  the European Court of  Justice and national courts see Anne- Marie Slaughter, 
Alec Stone Sweet, and J. H. H. Weiler (eds), The European Court and National Courts: Doctrine and Jurisprudence 
(Oxford: Oxford University Press, 1998).
75 See Armin v. Bogdandy, ̒ Verfassungsrechtliche Dimensionen der Welthandelsorganisationʼ (2001) 34 Kritische 
Justiz 264, 425; Markus Krajewski, Verfassungsperspektiven und Legitimation des Rechts der Welthandelsorganisation 
(Berlin: Duncker & Humblot, 2001).
76 Cf. Jerzy Kranz, Entre l’influence et l’intervention:  Certains aspects juridiques de l’assistance financière mul-
tilatérale (Frankfurt am Main:  Lang, 1994); Ibrahim Shihata, The World Bank in a Changing World, 2 vols 
(Dordrecht: Nijhoff, 1991, 1995).
77 Cf. Gunther Teubner, Global Law Without a State (Aldershot: Dartmouth, 1997); Yves Dezalay and Bryant G. 
Garth, Dealing in Virtue: International Commercial Arbitration and the Construction of  a Transnational Legal Order 
(Chicago: University of  Chicago Press, 1998); Boaventura de Sousa Santos, Toward a New Common Sense (New 
York: Routledge, 1995).
78 See Udo Di Fabio, Das Recht offener Staaten: Grundlinien einer Staats-  und Rechtstheorie (Tübingen: Mohr 
Siebeck, 1998); Di Fabio, Verfassungsstaat (n. 73); Rainer Wahl, ʻInternationalisierung des Staatesʼ in Joachim 
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comprehensive applicability, it only partly regulates public power within its area 
of  application, namely only insofar as this is state power. For another, not all 
law that is valid within the territory of  a state derives from the national source 
of  law regulated in the constitution. Not only do independent possessors of  
sovereignty rights compete in one and the same territory, but the law applicable 
there is also pluralized, making the constitution unable to unify the legal order 
derived from disparate sources.

However, the constitution can come under pressure even where no external 
law is superimposed on it. This is particularly apparent in countries that are 
dependent on the aid of  the World Bank or the International Monetary Fund 
for their stability. Although intervention in the political affairs of  the countries 
is forbidden, reforms to the legal and justice systems are not considered politi-
cal. Rather, the granting of  loans is to a great extent made contingent on legal 
and even constitutional changes in the affected countries.79 By themselves, these 
conditions may be justified. Still, one should not be under any illusion that, 
to the extent that these countries feel compelled to comply with these con-
ditions, their own constitutional requirements for political decision- making 
are displaced, assuming that a constitution worthy of  the name already exists. 
Economic strength is thus purchased at the expense of  a constitutional weak-
ening. Even the constitutions of  stable industrial nations cannot always fully 
withstand the pressure of  globalization.

This begs the question as to how the achievements of  constitutionalism can 
be preserved in the face of  this development. On the national level, the pos-
sibilities appear slight. A provision such as Art. 23 (1) of  the German Basic Law 
formulates conditions for participation in the further integration of  Europe. 
These essentially stipulate that the fundamental constitutional principles of  
the German Constitution must be ensured on the European level. Additionally, 
national constitutions can take precautions to ensure that the constitutional 
requirements for law- making applicable domestically are observed in determin-
ing the national negotiating position in the supranational law- making process. 
This is important because supranational law- making is usually governmental 
law- making, and as such not covered by the mechanisms for securing democ-
racy in that area within national constitutions. The Basic Law contains such 
precautions with respect to the European Union in Art. 23 (2)– (7) with respect 
to the active participation of  the Länder and in Art. 45 with respect to the active 
participation of  parliament.

Bohnert (ed.), Verfassung –  Philosophie –  Kirche. Festschrift für Alexander Hollerbach (Berlin: Duncker & Humblot, 
2001), p. 193; Volkmar Gessner and Ali Cem Budak (eds), Emerging Legal Certainty: Empirical Studies on the 
Globalisation of  Law (Aldershot: Ashgate, 1998).

79 See Kranz, Intervention (n. 76), p. 218; Shihata, World Bank, above n. 76; Ibrahim Shihata, The World Bank 
Legal Papers (The Hague: Nijhoff, 2000); Anne Orford, ʽLocating the International: Military and Monetary 
Interventions After the Cold Warʼ (1997) 38 Harvard International Law Journal 443; Paul Mosley, Jane Harrigan, 
and John Toye, Aid and Power: The World Bank and Policy Based Lending (London: Routledge, 2nd edn, 1995); 
Jonathan Cahn, ʽChallenging the New Imperial Authorityʼ (1993) 6 Harvard Human Rights Journal 159.
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Naturally, that does not entirely compensate. Consequently, the real question 
is whether the achievement of  constitutionalism can be raised to the suprana-
tional level.80 There is a reason why the question was not posed earlier. As late 
as 1973, Luhmann was able to claim that a radical change in the constitutional 
order, comparable to the establishment of  the constitutional state in the late 
eighteenth century, had never again taken place.81 Since then, such a change 
has occurred in which public power and state power are diverging and public 
power is now being exercised also by non- state organizations. In response, ever 
more areas are being made accessible to the concept of  constitutionalization. 
The constitutionalization of  the European Union has been a subject of  discus-
sion for some time. But the term has now also been extended to a broad range 
of  international organizations, particularly the World Trade Organization. 
Even the constitutionalization of  international law as such has recently been 
discussed.82

As the foregoing historical review shows, constitutionalization is a specific 
form for the legalization of  political rule. It was predicated on the concentra-
tion of  all ruling authority in the state and was characterized by a particular 
standard of  juridification. The need for juridification emerges wherever rule 
occurs. Whether it can be satisfied in the form of  a constitution depends on 
whether the prerequisites exist and the standard aspired to can be achieved. 
Consequently, the material question is whether the constitution as a form of  
juridification that relates to the state is so closely associated with the latter as to 
be inseparable from it, or whether it can be applied to non- state political units 
that exercise public power.

If  we first apply this question to the European Union, it is obvious that, with-
out possessing the qualities of  a state, it has acquired a large number of  sover-
eign rights that it exercises through a variety of  organs with direct validity in 
the member states. These are not restricted to a single political field. In addi-
tion to the economic goal of  a common market, competencies in numerous 
other areas have also been added. The legal systems of  the member states are 
so tightly integrated with that of  the Community that they can no longer be 

80 See Ulrich Haltern, ʽInternationales Verfassungsrechtʼ (2003) Archiv des öffentlichen Rechts 128; David Held, 
Democracy and the Global Order (Cambridge: Polity Press, 1995); Stefan Gosepath and Jean- Christophe Merle, 
Weltrepublik (München: Beck, 2002).
81 Luhmann, Politische Verfassungen (n. 31), p. 4.
82 For the constitutionalization of  the EU, see Weiler, Constitution (n. 74), p.  10; Armin v. Bogdandy (ed.), 
Europäisches Verfassungsrecht: theoretische und dogmatische Grundzüge (Berlin: Springer, 2003). For the European 
Convention on Human Rights, see Christian Walter, ʽDie EMRK als Konstitutionalisierungsprozeßʼ 
(1999) 59 ZaöRV 961. For the WTO at an early stage, see Ernst- Ulrich Petersmann, Constitutional Functions 
and Constitutional Problems of  International Economic Law (Fribourg:  Fribourg University Press, 1991); fur-
ther Stefan Langer, Grundlagen einer internationalen Wirtschaftsverfassung (München:  Beck, 1995). For the 
United Nations, see Bardo Faßbender, ʽThe United Nations Charter as Constitution of  the International 
Communityʼ (1998) 36 Columbia Journal of  Transnational Law 529. For international law, see Jochen A. Frowein, 
ʽKonstitutionalisierung des Völkerrechtsʼ (2000) 39 Berichte der Deutschen Gesellschaft für Völkerrecht 427; gene-
rally Rainer Wahl, ʽKonstitutionalisierung –  Leitbegriff  oder Allerweltsbegriff ?ʼ, in Der Wandel des Staates vor 
den Herausforderungen der Gegenwart. FS für Winfried Brohm (München: Beck, 2002), p. 191.
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adequately described without consideration of  Community law. The same is 
true for the political system. Any attempt to describe national politics omitting 
the European level must fail to do the subject justice. The European Union 
is thus no less an entity capable of  a constitution than the federal level of  a 
federative state.

However, a juridification of  the public authority ceded to it has never been 
lacking. The European Communities were created by a single legal act, the 
conclusion of  the Treaties of  Rome by the six founding states. But the treaties 
provided for more than the founding of  the Community. They also defined the 
Community’s ends, assigned it authority, created the bodies to exercise this, 
delineated these, organized their staffing and appointments, mandated proce-
dures, regulated the relationship between the Community and the member 
states as well as its citizens. This enumeration alone illustrates how the trea-
ties assume functions in the European Union which in a nation state are per-
formed by the constitution. They are frequently termed the ‘constitution’ of  
the European Union.83

Yet, the legal basis for the Community differs from traditional state con-
stitutions in that to this day it remains an international treaty. Consequently, 
the public power that the European Union exercises does not derive from the 
people but from member states. Just as member states founded the European 
Union through negotiation of  the treaty and subsequent ratification in each 
member state, these also reserve the right to change the fundamental order. It is 
not an expression of  the people’s constituent power and is not the responsibility 
of  any body of  the European Union that represents it. As far as its legal basis is 
concerned, the European Union, unlike a state, is heteronomously determined, 
and not self- determined. According to the criteria enumerated here for consti-
tutions in the higher sense as opposed to mere juridification, only the demo-
cratic component is lacking for a constitution in the full meaning of  the word.84

Naturally, there is nothing to prevent member states from surrendering their 
rule over the basic legal order of  the European Union through a final treaty that 
places the Union on a democratic footing and thus grants it self- determination 
over its basic legal order.85 Even if  the member states retain a voice in future 
changes, they could no longer exercise this from the outside by negotiating 
a treaty, but only internally as an organ of  the European Union. The trea-
ties would thus become a constitution in the full sense of  the word without 

83 Cf. Anne Peters, Elemente einer Theorie der Verfassung Europas (Berlin: Duncker & Humblot, 2001).
84 See further Dieter Grimm, ʽDoes Europe Need a Constitution?ʼ (1995) 1 European Law Journal 278; Larry 
Siedentop, Democracy in Europe (London:  Penguin Press, 2000); Marcel Kaufmann, Europäische Integration 
und Demokratieprinzip (Baden- Baden: Nomos, 1997); Joseph Weiler, Ulrich Haltern, Franz Mayer, ʽEuropean 
Democracy and Its Critiqueʼ (1995) 18 (3) West European Politics 4.
85 Cf. Neil MacCormick, Questioning Sovereignty: Law, State, and Practical Reason (Oxford: Oxford University Press, 
1999); Ingolf  Pernice, ʽMultilevel Constitutionalism and the Treaty of  Amsterdamʼ (1999) 36 Common Market 
Law Review 427; Paul Craig, ʽConstitutions, Constitutionalism, and the European Unionʼ (2001) 7 European Law 
Journal 125; However, desirability should be distinguished from capability: see Grimm, Europe (n. 84).
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requiring any amendment to their wording. However, this would tacitly trans-
form the European Union into a (federal) state, as between external determina-
tion and self- determination with respect to the fundamental legal order runs 
the fine difference between a federation of  states and a federal state.

However, a constitutionalized European Union would be as little proof  
against a relativization of  its borders as nation states.86 The constitutional ques-
tion thus continues on the global level. On this level, a process of  juridification 
has commenced that is leaving a lasting impression on international law. The 
main areas of  application, though unrelated, are economic relations and human 
rights. However, when observed closely, this does not mean that internal con-
stitutionalization will be followed by an external one.87 When one considers 
the difference between juridification and hierarchalization, on the one hand, 
and constitutionalization on the other, it becomes apparent that the basic pre-
requisite for constitutionalization on the international level is lacking: to date 
there is no constitutional object on the global level. Rather, the emerging inter-
national order with its plurality of  unconnected centres of  rule and sources 
of  law is reminiscent of  pre- state conditions. Their bundling and democratic 
legitimation are a long way off. The standard embodied in the concept of  the 
constitution here cannot be realized even approximately. That is no reason to 
denigrate the progress made in juridification. But the world- wide propagation 
of  the constitution cannot conceal the fact that the incipient ‘post- state era’ also 
means that the constitution has passed its zenith.

86 Walter (n. 82).   87 See Di Fabio (n. 73), p. 68.
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A Paradoxical Union of Contradictory Principles?
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1.

The modern conception of democracy differs from the classical concep-
tion in virtue of its relation to a type of law that displays three characteristics:
modern law is positive, compulsory, and individualistic. Such law consists of
norms that are produced by a lawgiver, are sanctioned by the state, and are
meant to guarantee individual liberties. According to the liberal view, the
democratic self-determination of citizens can be realized only through the
medium of such a law, the structural properties of which ensure liberty. Con-
sequently, the idea of a “rule of law,” which in the past was expressed in the
idea of human rights, comes on the scene alongside—and together
with—that of popular sovereignty as a second source of legitimation. This
duality raises the question of how the democratic principle and
constitutionalism are related.1

According to the classical conception, the laws of a republic express the
unrestricted will of the united citizens. Regardless of how the laws reflect the
existing ethos of the shared political life, this ethos presents no limitation
insofar as it achieves its validity only through the citizens’ own process of
will-formation. The principle of the constitutional exercise of power, on the
other hand, appears to set limits on the people’s sovereign self-determination.
The rule of law requires that democratic will-formation not violate human
rights that have been positively enacted as basic rights. The two sources of
legitimation also compete with each other in the history of political philoso-
phy. Liberalism and civic republicanism disagree on whether the “liberty of
the moderns” or the “liberty of the ancients” should enjoy priority in the order
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of justification. Which comes first: the individual liberties of the members of
the modern market society or the rights of democratic citizens to political
participation?

The one side insists that in basic rights, the private autonomy of citizens
assumes a form that—“unchangeable” in its essential content—guarantees
the anonymous rule of law. According to the other side, the political auton-
omy of citizens is embodied in the self-organization of a community that
freely makes its own laws. If the normative justification of constitutional
democracy is to be consistent, then it seems one must rank the two principles,
human rights and popular sovereignty. To be legitimate, laws, including basic
rights, must either agree with human rights (however these in turn are legiti-
mated) or issue from democratic will-formation. On the first alternative, the
democratic lawgiver may decide in a sovereign manner only within the
boundaries of human rights; on the second alternative, the democratic law-
giver can set up any constitution it wants and, as the case may be, violate its
own basic law, thus impairing the idea of the constitutional state.

However, these alternatives contradict a strong intuition.2 The idea of
human rights that is spelled out in basic rights may neither be imposed on the
sovereign lawgiver as a limitation nor be merely instrumentalized as a func-
tional requisite for legislative purposes. In a certain way, we consider both
principles as equally original. One is not possible without the other, but nei-
ther sets limits on the other. The intuition of “co-originality” can also be
expressed thus: private and public autonomy require each other. The two con-
cepts are interdependent; they are related to each other by material implica-
tion. Citizens can make an appropriate use of their public autonomy, as guar-
anteed by political rights, only if they are sufficiently independent in virtue of
an equally protected private autonomy in their life conduct. But members of
society actually enjoy their equal private autonomy to an equal extent—that
is, equally distributed individual liberties have “equal value” for them—only
if as citizens they make an appropriate use of their political autonomy.

Rousseau and Kant both formulated this intuition in the concept of auton-
omy.3 The idea that the addressees of the law must also be able to understand
themselves as its authors does not give the united citizens of a democratic pol-
ity a voluntaristic, carte blanche permission to make whatever decisions they
like. The legal guarantee to behave as one pleases within the bounds of the
law is the core of private, not public, autonomy. Rather, on the basis of this
freedom of choice, citizens are accorded autonomy in the sense of a reason-
able will-formation, even if this autonomy can only be enjoined
[angesonnen] and not legally required of them. They should bind their wills
to just those laws they give themselves after achieving a common will
through discourse. Correctly understood, the idea of self-legislation engen-
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ders an internal relation between will and reason in such a way that the free-
dom of everyone—that is, self-legislation—depends on the equal consider-
ation of the individual freedom of each individual to take a yes/no
position—that is, self-legislation. Under these conditions, only those laws
that lie in the equal interest of each can meet with the reasonable agreement of
all.

However, neither Rousseau nor Kant could find an unambiguous way of
using the concept of autonomy for the justification of constitutional democ-
racy. Rousseau inscribed the will of the people with reason by binding the
democratic process to the abstract and universal form of laws, whereas Kant
tried to accomplish this relation to reason by subordinating law to morality.
As I will show, however, this internal connection between will and reason can
develop only in the dimension of time—as a self-correcting historical
process.

It is true, of course, that in the Conflict of the Faculties, Kant went beyond
the systematic boundaries of this philosophy and raised the French Revolu-
tion to the level of a “historical sign” for the possibility of a moral progress of
humanity.4 But in the theory itself we find no trace of the constitutional
assemblies of Philadelphia and Paris—at least not the reasonable trace of a
great, dual historical event that we can now see in retrospect as an entirely
new beginning. With this event began a project that holds together a rational
constitutional discourse across the centuries. In what follows, I take a recent
study by Frank Michelman5 as the occasion to argue that the allegedly para-
doxical relation between democracy and the rule of law resolves itself in the
dimension of historical time, provided one conceives the constitution as a
project that makes the founding act into an ongoing process of constitution-
making that continues across generations.

2.

Political systems such as the United States and the German Federal
Republic have set up an independent institution charged with scrutinizing the
constitutionality of parliamentary legislation. In these settings, the function
and status of this politically influential branch—the Constitutional Court or
Supreme Court—spark debates over the relation between democracy and the
rule of law. In the United States, a debate has been going on for some time
over the legitimacy of the highest-level judicial review exercised by the
Supreme Court. Again and again, civic republicans who are convinced that
“all government is by the people” bristle at the elite power of legal experts to
void the decisions of a democratically elected legislature, although these
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experts themselves are not legitimated by a democratic majority but can only
call on their technical competence in constitutional interpretation. Frank
Michelman sees this problematic personified in William J. Brennan, a com-
manding figure in recent American constitutional jurisprudence. As
Michelman describes him, Brennan is a liberal who defends individual liber-
ties in strongly moralistic terms; a democrat who radicalizes rights of politi-
cal participation and wants to give a hearing to the voiceless and marginalized
as well as to the deviant and oppositional voices; a social democrat who is
highly sensitive to questions of social justice; and, finally, a pluralist who,
going beyond the liberal understanding of tolerance, pleads for a politics
open to difference and to the recognition of cultural, racial, and religious
minorities. In short, by employing the palette of American pragmatism to
depict Brennan as a model of contemporary republicanism, Michelman
wants to sharpen the question that interests us here: when a convinced
democrat with this mentality, in the role of a highly activist Supreme Court
judge, has no qualms in making extensive use of the dubious instrument of
judicial oversight, then perhaps the jurisprudence he has shaped exposes the
secret of how one can combine the principle of popular sovereignty with
constitutionalism.

Michelman uses Brennan to exemplify the role of a “responsive judge”
who qualifies as democratically above suspicion when it comes to interpret-
ing the Constitution. Brennan qualifies for this trust because he renders his
decisions as best he knows how and according to his conscience and only
after he has listened as patiently as possible—with an inquisitive hermeneu-
tic sensitivity and a desire to learn—to the tangle of views in the relevant dis-
courses conducted in civil society and the political public sphere. Interaction
with the larger public, before which legal experts are held responsible, is sup-
posed to contribute to the democratic legitimation of the decisions of a consti-
tutional judge who has not been democratically legitimated or at least not suf-
ficiently legitimated

It is a condition of the interpreter’s greater or lesser reliability and of what we can do to
bolster it. And one condition that you think contributes greatly to reliability is the con-
stant exposure of the interpreter—the moral reader—to the full blast of the sundry opin-
ions on the questions of rightness of one or another interpretation, freely and uninhibit-
edly produced by assorted members of society listening to what the others have to say out
of their diverse life histories, current situations, and perceptions of interest and need.6

Michelman is apparently guided by the intuition that the discursive
besiegement of the Court by a mobilized society gives rise to an interaction
that has favorable consequences for both sides. For the Court, which as
always decides independently, the perspective of the experts is broadened
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along with the base of justifications for its decision. For citizens, whose pro-
vocative public opinions exert an influence on the Court, the legitimacy of the
decision procedure is at least increased. To judge how this model can help
resolve the alleged paradox, one would have to analyze in detail, on one hand,
the cognitive role played by the discursive offensive as a means of broadening
the legal public sphere for the practice of the Court and, on the other, the func-
tional contribution such discourse is supposed to have for the social accep-
tance of the decision. However, I suspect that pragmatic reasons and histori-
cal circumstances are more decisive for determining how the task of judicial
oversight is best established in a given context. These institutional possibili-
ties should certainly be assessed in the light of the principles of popular sov-
ereignty and constitutionalism, but the constellation and interplay of these
principles do not yield pat answers.

For our main issue, I find the way Michelman arrives at his model of the
“responsive” judge more interesting than the proposal itself. For some time
now, Michelman has debated against essentially three positions (which he
sees represented by Ronald Dworkin, Robert Post, and myself).7 In what fol-
lows, I stylize the arguments and counterarguments in such a way that these
three positions “emerge from one another” in good dialectical fashion.

According to the liberal view, the democratic legislative process requires a
specific form of legal institutionalization if it is to lead to legitimate regula-
tions. A “basic law” is introduced as the necessary and sufficient condition
for the democratic process itself, not for its results: democracy cannot define
democracy. The relationship between democracy as the source of legitima-
tion and a constitutionalism that does not need democratic legitimation poses
no paradox, however. For constitutive rules that first make a democracy pos-
sible cannot constrain democratic practice in the manner of externally
imposed norms. By simply clarifying the concepts, the alleged paradox dis-
appears: enabling conditions should not be confused with constraining
conditions.

The conclusion that the constitution is in some sense inherent in democ-
racy is certainly plausible. But the argument put forth as justification is inade-
quate because it refers only to part of the basic law, the part immediately con-
stitutive for institutions of opinion- and will-formation—that is, it refers only
to rights of political participation and communication. But liberty rights
make up the core of basic rights—habeas corpus, freedom of religion, prop-
erty rights—in short, all those liberties that guarantee an autonomous life
conduct and the pursuit of happiness. These liberal basic rights evidently pro-
tect goods that also have an intrinsic value. They cannot be reduced to the
instrumental function they can have for the exercise of the political rights of
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citizens. Because the classical liberties are not primarily intended to foster
the qualification for political citizenship, liberal rights, unlike political
rights, cannot be justified by the argument that they make democracy
possible.

According to the republican view, the substance of the constitution will
not compete with the sovereignty of the people only if the constitution itself
emerges from an inclusive process of opinion- and will-formation on the part
of citizens. To be sure, we must then conceive democratic self-determination
as an uncoerced process of ethical-political self-understanding undertaken
by a populace accustomed to freedom. Under these conditions, the rule of law
remains unharmed because it gains recognition as an integral component of a
democratic ethos. Rooted in the motivations and attitudes of the citizens,
constitutional principles are less coercive and more permanent than formal
juridical mechanisms that immunize the constitution against changes by
tyrannical majorities. However, this reflection is guilty of begging the ques-
tion; namely, it builds into the history of ideas and political culture of the pol-
ity precisely those liberal value orientations that make legal coercion super-
fluous by replacing it with custom and moral self-control.

3.

The republican conception acquires a different, namely a proceduralist
sense when the expectation of reason connected with a self-limiting demo-
cratic opinion- and will-formation shifts from a basis in the resources of an
existing value consensus to the formal properties of the democratic process.
Neo-Aristotelians must bank on the liberal quality and tradition-building
force of a democratic form of life; neo-Kantians, by contrast, radicalize the
view that the idea of human rights is inherent in the very process of a reason-
able will-formation: basic rights are answers that meet the demands of a
political communication among strangers and ground the presumption that
outcomes are rationally acceptable. The constitution thereby acquires the
procedural sense of establishing forms of communication that provide for the
public use of reason and a fair balance of interests in a manner consonant with
the regulatory need and context-specific issue. Because this ensemble of
enabling conditions must be realized in the medium of law, these rights
encompass both liberal freedoms and rights of political participation, as we
shall see.

It is not without sympathy that Michelman describes the basic assump-
tions of this conception of deliberative democracy:
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first, a belief that only in the wake of democratic debate can anyone hope to arrive at a
reliable approximation to true answers to questions of justice of proposed constitutional
norms, understood as consisting in their universalizability of everyone’s interests or their
hypothetical unanimous acceptability in a democratic discourse; and, second, that only
in that way can anyone hope to gain a sufficient grasp of relevant historical conditions to
produce for the country in question, in a legally workable form, an apt interpretation of
whatever abstract practical norms can pass the justice tests of universalizability and dem-
ocratic-discursive acceptability.8

However, Michelman does not regard this conception of deliberative
democracy as a solution to the supposedly paradoxical relation between
democracy and the rule of law. The paradox seems to return when we trace
matters back to the act of constitution making and ask whether discourse the-
ory allows us to conceive the opinion- and will-formation of the constitu-
tional convention as an unconstrained democratic process. Elsewhere, I have
proposed that we understand the normative bases of constitutional democ-
racy as the result of a deliberative decision-making process that the founders—
motivated by whatever historical contingencies—undertook with the inten-
tion of creating a voluntary, self-determining association of free and equal
citizens.9 The founders sought a reasonable answer to this question: what
rights must we mutually accord one another if we want to legitimately regu-
late our common life by means of positive law?

Given this way of framing the issue and given a discursive mode of delib-
eration, two things follow:

• First, only those outcomes can count as legitimate upon which equally entitled participants
in the deliberation can freely agree—that is, outcomes that meet with the justified consent
of all under conditions of rational discourse.

• Second, given the specific way of framing the question, the participants commit them-
selves to modern law as the medium for regulating their common life. The mode of legiti-
mation through a general consent under discursive conditions realizes the Kantian concept
of political autonomy only in connection with the idea of coercive laws that grant equal
individual liberties. For according to the Kantian concept of autonomy, no one is truly free
until all citizens enjoy equal liberties under laws that they have given themselves after a
reasonable deliberation.

Before I recall the system of rights that emerges from this discourse-theo-
retic approach, I must deal with the objection Michelman raises against this
third, proceduralist attempt at reconciling the idea of human rights with the
principle of popular sovereignty. To perceive the force of this interesting
objection, one must be clear about the consequences of attempting to explain
the form of constitutional democracy in terms of the legal institutionalization
of a far-reaching network of discourses. Public discourses must be tempo-
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rally, socially, and materially specified in relation to political opinion- and
will-formation in arenas of the public sphere or in legislative bodies and in
relation to legally correct and materially informed decision-making practices
in courts or administrations. Michelman has in view this dimension of legal
regulations, beginning with basic rights and voting rights, extending further
to the specifications of the organizational part of the constitution, and finally
moving to the procedural rights and rules of order of individual governmental
bodies.

Depending on the matter in need of regulation and the need for a decision,
sometimes the moral and legal aspects of an issue stand in the foreground; at
other times the ethical aspects stand out. Sometimes empirical questions are
involved that call for expert knowledge; at other times it is a matter of prag-
matic questions that require a balancing of interests and, thus, fair negotia-
tions. The legitimation processes themselves move through various levels of
communication. Standing in contrast to the “wild” circles of communication
in the unorganized public sphere are the formally regulated deliberative and
decision-making processes of courts, parliaments, bureaucracies, and the
like. The legal procedures and norms that govern institutionalized discourses
should not be confused with the cognitive procedures and patterns of argu-
mentation that guide the intrinsic course of discourse itself.

4.

It is this legal dimension of the process of establishing forms of communi-
cation that Michelman refers to when he argues that the constitution-making
practice cannot be reconstructed on the basis of discourse theory. The reason
is that this approach cannot avoid the circularity of legal self-constitution and
thus gets trapped in an infinite regress:

A truly democratic process is itself inescapably a legally conditioned and constituted
process. It is constituted, for example, by laws regarding political representation and
elections, civil associations, families, freedom of speech, property, access to media, and
so on. Thus, in order to confer legitimacy on a set of laws issuing from an actual set of dis-
cursive institutions and practices in a country, those institutions and practices would
themselves have to be legally constituted in the right way. The laws regarding elections,
representation, associations, families, speech, property, and so on, would have to be such
as to constitute a process of more or less “fair” or “undistorted” democratic political
communication, not only in the formal arenas of legislation and adjudication but in civil
society at large. The problem is that whether they do or not may itself at any time become
a matter of contentious but reasonable disagreement, according to the liberal premise of
reasonable interpretative pluralism.10
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The procedural legitimacy of the outcome of any given discourse depends
on the legitimacy of the rules according to which that type of discourse has
been specified and established from temporal, social, and material points of
view. If procedural legitimacy is the standard, then the outcome of political
elections, the decision of parliaments, or the content of court decisions is in
principle subject to the suspicion that it came about in the wrong way, accord-
ing to deficient rules, and in a deficient institutional framework. This chain of
presuppositions of legitimation reaches back even beyond the constitution-
making practice. For example, the constitutional assembly cannot itself
vouch for the legitimacy of the rules according to which it was constituted.
The chain never terminates, and the democratic process is caught in a circular
self-constitution that leads to an infinite regress.

I prefer not to meet this objection by recourse to the transparent objectivity
of ultimate moral insights that are supposed to bring the regress to a halt.
Rather than appeal to a moral realism that would be hard to defend, I propose
that we understand the regress itself as the understandable expression of the
future-oriented character, or openness, of the democratic constitution: in my
view, a constitution that is democratic—not just in its content but also accord-
ing to its source of legitimation—is a tradition- building project with a clearly
marked beginning in time. All the later generations have the task of actualiz-
ing the still-untapped normative substance of the system of rights laid down
in the original document of the constitution. According to this dynamic
understanding of the constitution, ongoing legislation carries on the system
of rights by interpreting and adapting rights for current circumstances (and,
to this extent, levels off the threshold between constitutional norms and ordi-
nary law). To be sure, this fallible continuation of the founding event can
break out of the circle of a polity’s groundless discursive self-constitution
only if this process—which is not immune to contingent interruptions and
historical regressions—can be understood in the long run as a self-correcting
learning process.

In a country such as the United States, which can look back on more than
two hundred years of continuous constitutional history, we find evidence that
supports this dynamic interpretation. Bruce Ackerman refers to “hot” peri-
ods, such as the New Deal under Roosevelt, that were characterized by the
innovative spirit of successful reforms. Such times of productive radical
change make possible the rare experience of emancipation and leave behind
the memory of an instructive historical example. Contemporaries can see that
groups hitherto discriminated against gain their own voice and that hitherto
underprivileged classes are put into a position to take their fate into their own
hands. Once the interpretive battles have subsided, all parties recognize that
the reforms are achievements, although they were at first sharply contested.
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In retrospect they agree that with the inclusion of marginalized groups and
with the empowerment of deprived classes, the hitherto poorly satisfied pre-
suppositions for the legitimacy of existing democratic procedures are better
realized.

Of course, the interpretation of constitutional history as a learning process
is predicated on the nontrivial assumption that later generations will start
with the same standards as did the founders. Whoever bases her judgment
today on the normative expectation of complete inclusion and mutual recog-
nition, as well as on the expectation of equal opportunities for utilizing equal
rights, must assume that she can find these standards by reasonably appropri-
ating the constitution and its history of interpretation. The descendents can
learn from past mistakes only if they are “in the same boat” as their forebears.
They must impute to all the previous generations the same intention of creat-
ing and expanding the bases for a voluntary association of citizens who make
their own laws. All participants must be able to recognize the project as the
same throughout history and to judge it from the same perspective.

Michelman seems to agree:

Constitutional framers can be our framers—their history can be our history, their word
can command observance from us now on popular sovereignty grounds—only because
and insofar as they, in our eyes now, were already on what we judge to be the track of true
constitutional reason. . . . In the production of present-day legal authority, constitutional
framers have to be figures of rightness for us before they can be figures of history.11

The unifying bond thus consists of the shared practice to which we have
recourse when we endeavor to arrive at a rational understanding of the text of
the constitution. It is no accident that the founding constitutional act is expe-
rienced as a decisive point in the nation’s history, because with this act the
grounds for a world-historically new kind of practice have been established.
The performative meaning of this practice—a practice meant to bring forth a
self-determining community of free and equal citizens—is simply spelled
out in the words of the constitution. This meaning remains dependent on an
ongoing explication that is carried out in the course of applying, interpreting,
and supplementing constitutional norms.

Thanks to this intuitively available performative meaning, each citizen of
a democratic polity can at any time refer to the texts and decisions of the
founders and their descendents in a critical fashion, just as one can, con-
versely, adopt the perspective of the founders and take a critical view of the
present to test whether the existing institutions, practices, and procedures of
democratic opinion- and will-formation satisfy the necessary conditions for a
process that engenders legitimacy. Philosophers and other experts can in their
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own way contribute explanations of what it means to pursue the project of
realizing a self-determining association of free and equal consociates under
law. On this premise, each founding act also creates the possibility of a pro-
cess of self-correcting attempts to tap the system of rights ever more fully.

5.

Reflection on the historical dimension of realizing the constitutional pro-
ject can, perhaps, defang the prima facie plausible objection to the discourse-
theoretic interpretation of the democratic self-constitution of the constitu-
tional state [Verfassungsstaat]. But one has not thereby shown how the prin-
ciples of the rule of law found in the constitution are inherent in democracy
itself. To demonstrate that democracy and constitutionalism are not paradox-
ically related, we must explain the sense in which basic rights as a whole, and
not merely political rights, are constitutive for the process of self-legislation.

Similar to its social-contract predecessors, discourse theory simulates
an original condition: an arbitrary number of persons freely enter into a
constitution-making practice. The fiction of freedom satisfies the important
condition of an original equality of the participating parties, whose “yes” and
“no” count equally. The participants must satisfy three further conditions.
First, they are united by a common resolution to legitimately regulate their
future life together by means of positive law. Second, they are ready and able
to take part in rational discourses and thus to satisfy the demanding, prag-
matic presuppositions of a practice of argumentation. Unlike the tradition of
modern natural law, this supposition of rationality is not limited to purposive
rationality; moreover, in contrast to Rousseau and Kant, it does not just
extend to morality but makes communicative reason a condition.12 Finally,
entrance into the practice of constitution making is bound up with the readi-
ness to make the meaning of this practice an explicit topic (i.e., to make the
resources of the performance a topic of discussion). That is, to begin with the
practice amounts to nothing more than reflecting on and conceptually expli-
cating the specific meaning of the intended enterprise the participants have
gotten themselves into with their very practice of constitution making. This
reflection attends to a series of constructive tasks that must be completed
before the work of constitution making can actually begin—the next stage.

The first thing the participants realize is that because they want to realize
their intention through the medium of law, they must create a system of sta-
tuses to ensure that every future member of the association counts as a bearer
of individual rights. A system of positive and compulsory law with such an
individualistic quality can come about only if three categories of rights are
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concomitantly introduced. If we consider that the capacity for general con-
sent is a requirement of legitimacy, these categories are as follows:

i. basic rights (whatever their concrete content) that result from the autonomous elabora-
tion of the right to the greatest possible measure of equal individual freedom of action
for each person;

ii. basic rights (whatever their concrete content) that result from the autonomous elabora-
tion of the status of a member in a voluntary association of legal consociates;

iii. basic rights (whatever their concrete content) that result from the autonomous elabora-
tion of each individual’s right to equal protection under law, that is, that result from the
actionability of individual rights.

These three categories of rights are the necessary basis for an association of
citizens that has definite social boundaries and whose members mutually rec-
ognize one another as bearers of actionable individual rights.

In respect to the three above categories, however, participants anticipate
only that they will be future users and addressees of the law. Because they
want to ground an association of citizens who make their own laws, it next
occurs to them that they need a fourth category of rights so that they can
mutually recognize one another also as the authors of these rights as well as
of the law in general. If they want to hold fast to the most important aspect of
their practice, its self-determining character, not only now but also in the
future, then they must empower themselves as political lawgivers by intro-
ducing basic political rights. Without the first three categories of basic rights,
something like law cannot exist; but without a political elaboration of these
categories, the law could not acquire any concrete contents. For the latter, an
additional (and also initially empty) category of rights is necessary:

iv. basic rights (whatever their concrete content) that emerge from the autonomous elabo-
ration of the right to an equal opportunity to participate in political law-giving.

It is important to keep in mind that this scenario has recapitulated a
thought process carried out in mente, so to speak—even if the process is sup-
posed to have taken shape in the course of a deliberative practice. Thus far,
nothing has actually happened. Nothing could happen: before the partici-
pants conclude their first act of lawmaking, they must achieve clarity regard-
ing the enterprise they have resolved upon with their entrance into a practice
of constitution making. However, after they have made explicit their intuitive
knowledge of the performative meaning of this practice, they know they must
create the four above categories of basic rights in a single stroke, so to speak.
Of course, they cannot produce basic rights in abstracto but only particular
basic rights with a concrete content. For this reason, the participants who thus
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far were engaged in inward reflection, focused on a kind of philosophical
clarification, must step out from behind the veil of empirical ignorance and
perceive what in general must be regulated under the given historical circum-
stances and which rights are necessary for dealing with these matters in need
of regulation.

Only when they are confronted, we say, with the intolerable consequences
of the use of physical violence do they recognize the necessity of elementary
rights to bodily integrity or to freedom of movement. The constitutional
assembly can reach decisions only when it sees the risks that make a specific
need for security into a matter it must address. Only the introduction of new
information technologies leads to problems that make some kind of data pro-
tection necessary. Only when the relevant features of the environment shed
light on our own interests does it become clear that we need rights that protect
the conduct of our personal and political life—such familiar rights as the
right to conclude contracts and acquire property, to form associations and
publicly express our opinions, to join and practice a religion, and so on.

We must, therefore, carefully distinguish two stages. The first stage
involves the conceptual explication of the language of individual rights in
which the shared practice of a self-determining association of free and equal
citizens can express itself—rights, thus, in which alone the principle of popu-
lar sovereignty can be embodied. The second stage involves the realization of
this principle through the exercise, the actual carrying out, of this practice.
Because the practice of civic self-determination is conceived as a long-run
process of realizing and progressively elaborating the system of fundamental
rights, the principle of popular sovereignty comes into its own as part and par-
cel of the idea of government by law.

This two-stage scenario of the conceptual genesis of basic rights clearly
shows that the preparatory conceptual steps explicate necessary require-
ments for a legally established democratic self-legislation. They express this
practice itself and are not constraints to which the practice would be sub-
jected. Only together with the idea of government by law can the democratic
principle be realized. The two principles stand in a reciprocal relationship of
material implication.

6.

Because autonomy must not be confused with arbitrary freedom of
choice, the rule of law neither precedes the will of the sovereign nor issues
from that will. Rather, the rule of law is inscribed in political self-legislation,
just as the categorical imperative—the idea that only universalizable max-
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ims, maxims capable of universal consent, are legitimate and reasonable in
the sense of showing equal respect for each person—is inscribed in moral
self-legislation. However, whereas the morally acting individual binds her
will to the idea of justice, the reasonable self-binding of the political sover-
eign means that the latter binds itself to legitimate law. The practical reason
that is articulated in the rule of law is—as legally exercised rulership—bound
up with the constitutive features of modern law. This explains why the
coimplication of popular sovereignty and constitutionalism is reflected in the
relation between the autonomy of the citizen and the autonomy of the private
individual: one cannot be realized without the other.

Like morality, so also legitimate law protects the equal autonomy of each
person: no individual is free so long as all persons do not enjoy an equal free-
dom. But the positivity of law necessitates an interesting split in autonomy to
which there is nothing analogous in the moral sphere. The binding character
of legal norms stems not just from the insight into what is equally good for all
but from the collectively binding decisions of authorities who make and
apply the law. This results in the conceptually necessary division of roles
between authors who make and apply the law, on one hand, and addressees
who are subject to valid law, on the other. The autonomy that in the moral
sphere springs from a single source, as it were, appears in the legal sphere in
the dual form of private and public autonomy.

Modern compulsory law can demand only that its addressees behave in a
legal manner: that regardless of one’s motivation, one behave in conformity
with law. Because the law may not require legal obedience “out of respect for
the law,” private autonomy can be guaranteed only in the form of individual
liberties that entitle one to an autonomous life conduct and enable the moral
consideration of others but do not obligate one to do anything beyond what is
compatible with the equal freedom of everyone else. Private autonomy thus
takes on the form of a legally guaranteed freedom of choice. At the same
time, in the role of persons who act morally, legal persons must also be able to
follow the law out of respect for the law. For this reason, valid (in the sense of
existing) law must also be legitimate. And the law can satisfy this condition
only if it has come about in a legitimate way, namely, according to the proce-
dures of democratic opinion- and will-formation that justify the presumption
that outcomes are rationally acceptable. The entitlement to political partici-
pation is bound up with the expectation of a public use of reason: as demo-
cratic colegislators, citizens may not ignore the informal demand [Ansinnen]
to orient themselves toward the common good.

The foregoing makes it appear as if practical reason has its place only in
the exercise of a political autonomy that allows the addressees of law to
understand themselves at the same time as its authors. In fact, practical reason
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is realized in the form of private autonomy no less than it is in that of political
autonomy. That is, both are as much means for the other as they are ends in
themselves. The demand to orient oneself to the common good, which is con-
nected with political autonomy, is also a rational expectation insofar as only
the democratic process guarantees that private individuals will achieve an
equal enjoyment of their equal individual liberties. Conversely, only when
the private autonomy of individuals is secure are citizens in a position to
make correct use of their political autonomy. The interdependence of
constitutionalism and democracy comes to light in this complementary rela-
tionship between private and civic autonomy: each side is fed by resources it
has from the other.

—Translated by William Rehg
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I T I S  A question, said David Hume, “whether there be any essential diff erence 
between one form of government and another and, whether every form . . .  
may not become good or bad, according as it is well or ill administered,” ad-
ministered well by men of virtue— that is, people of good character, wisdom, 
and high principle—or administered badly by fools and knaves who know or 
care nothing for justice and the common good. “Were it once admitted,” 
Hume continued, “that all governments are alike, and that the only diff erence 
consists in the character and conduct of the governors, most po liti cal disputes 
would be at an end, and all zeal for one constitution above another, must be 
esteemed mere bigotry and folly.” Hume imagined people who take that view 
adopting the maxim of Alexander Pope in the Essay on Man: “For forms of 
government let fools contest  /  Whate’er is best administer’d is best.”

Institutions or the character of those who inhabit them? Should students 
of politics make a study of the one or the other? Both, surely, would be the 
obvious answer. Th ey should understand something of po liti cal virtue and the 
demands that the requirements of good government make on the character of 
those who take on responsibility for public aff airs, even if it is no more than 
the ethic of responsibility that Max Weber recommended. But maybe there is 
a special reason for studying institutions: to understand the ways in which in-
stitutional forms can be designed so as to outwit and outfl ank what Hume 
called “the casual humours and characters of par tic u lar men.”

Po liti cal writers have established it as a maxim, that, in contriving any system 
of government, and fi xing the several checks and controuls of the constitution, 
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2 P O  L I T I  C A L  P O  L I T I  C A L  T H E O R Y

every man ought to be supposed a knave, and to have no other end, in all his 
actions, than private interest. By this interest we must govern him, and, by 
means of it, make him, notwithstanding his insatiable avarice and ambition, 
co- operate to public good. Without this . . .  we shall in vain boast of the 
advantages of any constitution, and shall fi nd, in the end, that we have no 
security for our liberties or possessions, except the good- will of our rulers; 
that is, we shall have no security at all.

Th e idea that we can devise structures and pro cesses to balance the self- 
interest of men against one another to promote the common good, even when 
that is not the prime aim of the individuals whose po liti cal habitat we are 
designing, is familiar to Americans from James Madison’s discourse about the 
separation of powers in Th e Federalist Papers:

Ambition must be made to counteract ambition. . . .  It may be a refl ection 
on human nature, that such devices should be necessary to control the abuses 
of government. But what is government itself, but the greatest of all refl ections 
on human nature? If men  were angels, no government would be necessary.

It is anticipated precisely in the Humean essays I have been quoting from, 
written a generation earlier than Madison.

1.  CHOICES FOR PO LITI  C AL THEORY

One of the places in which Hume pursued the considerations I have men-
tioned is in an essay devoted to the question of whether politics may be re-
duced to a science. Hume seems to have believed that po liti cal science would 
be impossible if everything depended on individual character. Th ere would 
be no po liti cal science, just bedside biographies. Fortunately for the scientist, 
however, “the force of laws, and of par tic u lar forms of government” is so 
great and has “so little dependence . . .  on the humours and tempers of men, 
that consequences almost as general and certain may sometimes be deduced 
from them,” such as those we can deduce in the natural and mathematical 
sciences.

Hume was talking about po liti cal science, but similar choices have to be 
made in po liti cal theory. As theorists of politics, where should we direct our 
philosophical attention? Should we focus on institutions? Or should we focus 
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on the virtues— looking, for example, to test Machiavelli’s claim that politics 
demands a set of virtues quite diff erent from those extolled in the Christian 
tradition, or the claim of some po liti cal theorists that republican and demo-
cratic forms of government cannot survive without the prevalence of certain 
virtues of self- restraint among the po liti cally active section of the population. 
Is the republican claim correct? Or is there a version of the Hume/Madison 
thesis for subjects as well as their rulers? Can we design the institutions of our 
modern democracy in such a way that its constitution can survive the corrup-
tion of the people, their obsession with material wealth, and their revealed 
unwillingness to sacrifi ce anything for their country? What matters— 
structures or character, institutions or virtue?

2.  THE DOMINANCE OF JUSTICE

Or is there a third choice? Maybe our main focus ought to be not on virtue, 
not on institutions, but on the aims and ideals that direct our politics. I mean 
ideals such as justice, equality, human rights, toleration, liberty, prosperity, 
wealth maximization, and the common good. Perhaps we need to replace 
Hume’s dichotomy with a tri- chotomy, so that the question now is whether 
we should direct our theoretical energy to questions about (1) the individual 
virtues that good governance requires, (2) the po liti cal institutions that are 
needed in a good society composed of humans rather than angels, or (3) the 
ends and ideals that a good society should be seeking to promote. I think 
it is fair to say that, for some time now, the main focus in po liti cal theory 
has been on (3), the ends and ideals that a good society should seek to 
promote.

Indeed, an enormous amount of energy has been devoted and is being de-
voted to normative argument and conceptual analysis about the ends of po-
liti cal action— beginning most prominently with John Rawls’s detailed and 
articulate theory of justice, published in 1971. Rawls’s work has inspired a 
 whole industry comprising thinkers as diverse as Robert Nozick, Ronald 
Dworkin, Amartya Sen, Michael Walzer, and G. A. Cohen. All of this is 
focused on topic (3), the aims and policies of a good society and the basic 
structure of its po liti cal economy; precious little attention is paid in the 
justice industry to questions about po liti cal pro cess, po liti cal institutions, and 
po liti cal structures.
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4 P O  L I T I  C A L  P O  L I T I  C A L  T H E O R Y

I want nothing I say  here to be heard as denigrating the study of justice and 
equality. I have contributed to that project myself, including an article ex-
ploring and defending the idea of the primacy of justice among the values that 
may be explored in po liti cal philosophy. But I worry nevertheless that this 
emphasis on justice as the key topic of po liti cal theory is a little one- sided.

3.  ISAIAH BERLIN

Sometimes it seems that po liti cal theory is understood as just applied moral 
philosophy—as it seems to have been, for example, in Isaiah Berlin’s under-
standing. Asked in a 1997 interview a few months before his death “What 
do you think are the tasks of po liti cal philosophy?” Berlin replied: “To ex-
amine the ends of life.” And he added that “[p]olitical philosophy is in es-
sence moral philosophy applied to social situations.” True, he went on to say 
that the social situations to which moral philosophy is applied “of course in-
clude po liti cal or ga ni za tion, the relations of the individual to the community, 
the state, and the relations of communities and states to each other.” But he 
gives no indication that these are worth study in their own right.

Th e business of po liti cal philosophy is to examine the validity of various 
claims made for various social goals, and the justifi cation of the methods of 
specifying and attaining these. . . .  It sets itself to evaluate the arguments for 
and against various ends pursued by human beings. . . .  Th is is the business 
of po liti cal philosophy and has always been such. No true po liti cal phi los o-
pher has omitted to do this.

In fact, Berlin himself undertook a rather larger agenda than this, looking 
not just at the ends of life but at broad zeitgeist issues such as the clash be-
tween romantic nationalism and human individualism, and big- picture di-
agnosis of the pathologies of certain general currents of thought about man 
in society. Again, I don’t want to convey the impression that any of this is 
unimportant. But I do think there are problems with Berlin’s specifi cation 
of this agenda for po liti cal philosophy.

To read almost any of Berlin’s work is to read essays that are resolutely 
uninterested in the po liti cal institutions of liberal society. Beyond airy talk 
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of freedom and openness, Berlin was simply unconcerned with the ways in 
which liberal or demo cratic po liti cal institutions might accommodate the 
pluralism he thought so important in human life. Invited by his interviewer 
to consider “What possible support can your theory of pluralism give to the 
problem of democracy?,” Berlin simply repeated the commonplace that 
“[d]emocracy need not be pluralistic,” indicating, by an immediate focus 
on the prospect of the tyranny of the majority, how his understanding of 
po liti cal theory had inherited philosophy’s ancient grudge against democ-
racy nurtured since the trial and execution of Socrates.

4.  REALISM VERSUS MOR ALISM

So is that it? Is po liti cal philosophy just a study of the ends of life? Very re-
cently, we have begun to get glimpses of a diff erent approach, in some of the 
essays that Bernard Williams wrote toward the end of his life. I have in mind 
Williams’s critique of what he called “po liti cal moralism,” of the alleged “pri-
ority of the moral over the po liti cal,” the application of what is essentially 
moral philosophy to the resolution of social issues.

But Williams’s alternative was to turn away from moral ideals and to look 
for distinctively po liti cal ideals, such as security. He was interested in the re-
lation between legitimacy and what he called “the ‘fi rst’ po liti cal question,” 
Hobbes’s question about “the securing of order, protection, safety, trust, and 
the conditions of cooperation.” Williams was helping us cultivate or recall 
a sense of diff erent and distinctive ends for politics— diff erent from justice, 
for example. Alas, his was not an attempt to locate the distinctive subject 
matter of po liti cal theory in the realm of po liti cal institutions.

5.  TOPICS AND PRINCIPLES

It is time to lay my own cards on the table. I think institutions are massively 
important. Exactly because we disagree in our ethical and po liti cal aims, we 
need to inquire into the structures that are to  house and refi ne our disputes 
and the pro cesses that are to regulate the way we resolve them. I mean the 
pro cesses by which we (in our millions) resolve disagreements over disparate 
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6 P O  L I T I  C A L  P O  L I T I  C A L  T H E O R Y

aims that we severally regard as fundamentally important— without degen-
erating into fi ghting driven either by self- interest or worse still by the mili-
tias of self- righteousness.

First and foremost, we need to understand the foundations of democracy, 
but not just democracy in a crude, undiff erentiated sense. As Nancy Ros-
senblum has taught us, we need to understand demo cratic repre sen ta tion and 
po liti cal parties. We need to understand the diff erent ways in which the 
institutions of a modern po liti cal system are demo cratic, theorizing the dif-
ference between a representative legislature, an administration headed by a 
directly or indirectly elected government, and courts in a democracy. We 
need to appreciate the diff erences between diff erent sorts of elected offi  cials: 
an elected president, elected lawmakers, and even, in some U.S. states, an 
elected judiciary.

But it is not only democracy. It is our responsibility as theorists of poli-
tics to refl ect on a broader array of issues about constitutional structure. I 
mean traditional, even fuddy- duddy, topics that I worry we have lost sight 
of in British po liti cal theory: federalism and devolution; the choice between 
a unicameral and a bicameral legislature; sovereignty; the separation of 
powers; checks and balances; the in de pen dence of the judiciary; the prin-
ciple of loyal opposition; and the rule of law. Th ose are the big principles, 
and there are a bunch of lesser ones too, like civilian control of the military 
(think of S. E. Finer’s great book Th e Man on Horse back), the separation of 
church and state, constitutional monarchy, and the neutrality of the civil 
ser vice.

All of this, I believe, is important for us as po liti cal theorists to study and 
write about. Even if our main preoccupation remains with justice, liberty, 
security, and equality, we still need to complement that work with an un-
derstanding of the mechanisms through which these ideals— these ends of 
life— will be pursued. Th is is what I mean by po liti cal po liti cal theory— 
theory addressing itself to politics and to the way our po liti cal institutions 
 house and frame our disagreements about social ideals and orchestrate what 
is done about what ever aims we can settle on.

I do not argue this on the sort of grounds that Hume invoked to argue 
for the primacy of institutions over virtue: the Hume/Madison argument 
that we can set up institutional structures to produce good results what ever 
the state of individual virtue in the polity. I have no version of that argu-
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ment for the choice between a theoretical emphasis on institutions and a 
theoretical emphasis on justice. In jurisprudence, Lon Fuller toyed with 
something like this on the rule of law: he thought that if you do things the 
right way— follow the right formal, procedural, and institutional pathways 
that he called the inner morality of law— you are more likely to end up doing 
the right thing. If you do things explicitly, coherently, transparently, and with 
due pro cess, you are less likely to fi nd yourself administering injustice. Bad 
things happen mainly in the dark, in Fuller’s account, and unjust aims do not 
have the same coherence as good ones. It is an intriguing hypothesis, but the 
consensus in legal philosophy has been that it cannot be pushed very far.

Nor is my emphasis on institutions as opposed to ultimate aims born of 
any doubts concerning the ends of po liti cal life, or any skepticism about jus-
tice and right answers. Th e fact is that whether these values are objective or 
not, we have disagreements about them; people who are thoroughly com-
mitted to their objectivity disagree about them. Th is means that our phi-
losophy departments have to accommodate theoretical disagreement— with 
John Rawls and Robert Nozick working away in the same corridor in Em-
erson Hall at Harvard University— and phi los o phers have to also frame their 
disagreements in the way they or ga nize conference panels and published de-
bates. And if that is true of our professional life in the academy, how much 
more urgent is it in politics itself to structure an institutional environment to 
 house and accommodate those with rival views, all of whom are convinced 
that they are right— some of them wrongly, no doubt, but which ones (for the 
purpose of this structuring)? We need institutions to frame the hard choices 
and decision- making that our disagreements give rise to. And we need to fi nd 
ways of respecting one another in our politics in the environment that those 
institutions provide.

Institutions matter, and in a moment I am going to talk about the va-
riety of ways in which they matter. In legal systems and in nation- building 
(whether we are overhauling our own constitution or trying to establish a 
new one in Iraq or Af ghan i stan), it matters what pro cesses we set up. Insti-
tutions make a diff erence, not just to the po liti cal game but, through the 
inclusiveness of the order they establish, to the security, prosperity, and open-
ness of the societies in which they are established. A recent book entitled 
Why Nations Fail: Th e Origins of Power, Prosperity, and Poverty is just the 
latest in a long line of persuasive arguments to this eff ect.
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8 P O  L I T I  C A L  P O  L I T I  C A L  T H E O R Y

6.  THE VALUE OF INSTITUTIONS

Very well, you may say, but isn’t the study of institutions and po liti cal pro-
cesses a matter for empirical po liti cal science? Isn’t it a matter for the Glad-
stone Professor of Government, not the Chichele Professor of Po liti cal 
Th eory? Well, yes and no. Certainly it is a task for po liti cal science. Th e study 
of how politics actually works within the institutions we have established is 
the im mense and challenging agenda of po liti cal science, one that I greatly 
respect and that po liti cal theorists should take much more notice of and 
dovetail their work with.

But that does not preclude the refl ective interest of po liti cal theory. Insti-
tutions are theoretical matters too. And not just for what is sometimes called 
“positive” po liti cal theory. Th e study that I am envisaging is emphatically 
normative, for we have choices to make about our institutions and pro cesses. 
Look at the agenda for po liti cal and constitutional reform in the United 
Kingdom right now: the recent referendum about in de pen dence for Scot-
land; the continuing debate about reform of the House of Lords; and issues 
that arise concerning Britain’s relation to the Eu ro pean Union and also to 
the Eu ro pean Court of Human Rights. We bring to these choices reasons 
of various kinds, and the reasons in turn implicate values and principles that 
are also the basis for our assessment of existing institutions— parliament, the 
monarchy, the courts, the administration, the po liti cal parties, the country’s 
division into nations with devolved legislatures, and the international laws 
and institutions in which we participate.

Moreover— and this is very important— not all of the values that are at 
stake in our understanding of institutions and institutional choices are the 
straightforward pragmatic or consequentialist values that our realist col-
leagues in positive po liti cal theory or empirical po liti cal science are comfort-
able talking about. Th ere are many layers of additional value to be considered. 
Certainly the consequentialist assessment of institutions is important. And it 
is complicated: on the one hand, there is our assessment of the output of a 
given institution (compared with the diff erent output that a diff erent insti-
tution or a diff erent system of institutions might have yielded). Assessing this 
means mapping values such as justice, equality, liberty, and aggregate pros-
perity onto the laws or the eff ects of administering the laws, and onto our 
policies and the social results of implementing our policies. As Rawls put it 
in A Th eory of Justice, “Th e fundamental criterion for judging any procedure 
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is the justice of its likely results.” Second, there are the side eff ects of the 
operation of our institutions on people— often good side eff ects, such as the 
educational impact that John Stuart Mill or, in twentieth- century po liti cal 
theory, Carole Pateman expected from participatory democracy, but 
sometimes also bad side eff ects such as po liti cal corruption and pandering.

Th ird, and still in the realm of consequences, there is analysis of the cost 
of operating a given institution— salaries, buildings, and so on. I mean ef-
fi ciency. Recently there has been discussion in Britain of how much more 
an elected House of Lords would cost the taxpayer than the present unelected 
version. Why will it cost more? Well, we need to understand this in a way 
that perhaps the bud get people from Trea sury do not. It is not because an 
elected chamber is more profl igate. It is because people may want to elect 
individuals who have to give up their jobs to become legislators, people who 
 can’t just make do on an allowance. Th is has always been a problem with 
candidates for offi  ce who are not in de pen dently wealthy. In general, we have 
to be very careful with any sort of cold- eyed bud getary approach, applying 
a ruthless value- added test for each step or phase in our institutional poli-
tics. In my home country, New Zealand, it was bud getary considerations 
that explained the abolition of the upper  house, the Legislative Council, in 
1950, and in recent years a similarly ruthless effi  ciency- based approach has 
led to the elimination of a parliamentary quorum in the House of Represen-
tatives, not to mention the elimination of any requirement that members 
have to be personally present in the chamber in order to vote (what a waste of 
their time, it is said, when it could be spent more effi  ciently somewhere  else); 
the Whips just call out their nominal party strength whenever there is a divi-
sion. And, in general, the effi  ciency approach to po liti cal institutions has en-
gendered in New Zealand the growth of a bullying mentality that insists 
that, since the government is almost always bound to get its way in the House 
of Representatives, there can be no real objection to the truncation of formal 
parliamentary debate by repeated use of urgency and closure motions. It is 
a sorry spectacle.

So these are some layers of consequentialist analysis. But then we have to 
refl ect as well— and this is subtler and more diffi  cult—on certain elements 
of non- consequential assessment: values of truth, transparency, and fi delity. 
We must refl ect also on the deeper layers of dignitarian value, for example, 
that explain why certain pro cesses such as demo cratic decision- making are 
important quite apart from their output and quite apart from their effi  ciency. 
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We have to consider the ways in which institutional alternatives embody var-
ious kinds of respect for the persons on whom and in whose name our laws 
and policies are administered— respect for them as persons, as centers of in-
telligence, and for their dignity as individuals.

In a courtroom, to take one illustration, we justify the rigid procedural 
safeguards that are imposed, not only because (consequentially) they make 
accurate verdicts more likely but also because of the tribute they pay to the 
dignity of the individual on trial. Deciding what to do about a suspected 
off ender is not like deciding what to do about a rabid dog or a dilapidated 
 house. Th is is a person who is on trial. He will have a case of his own to make, 
his own version of the facts, or his own legal argument to present, and 
room has to be made for respecting all of this whether we think it promotes 
truth- fi nding or not.

Th e same is true in our elective institutions. In his great book Consider-
ations on Representative Government, John Stuart Mill pondered the argu-
ments about outcomes, but he also insisted that

[i]ndependently of . . .  these considerations, it is a personal injustice to with-
hold from any one . . .  the ordinary privilege of having his voice reckoned in 
the disposal of aff airs in which he has the same interest as other people. If he 
is compelled to pay, if he may be compelled to fi ght, if he is required implicitly 
to obey, he should be legally entitled to be told what for; to have his consent 
asked, and his opinion counted at its worth. . . .  Every one is degraded . . .  
when other people . . .  take upon themselves unlimited power to regulate his 
destiny. . . .  Every one has a right to feel insulted by being made a nobody, 
and stamped as of no account.

Dignity, respect; these are not just abstract philosophical theses about Kant-
ian imperatives. Th e respect and dignity that are embodied in some po liti-
cal systems, and the indignity, humiliation, and dismissiveness that are em-
bodied in others, are among the most important values that there are— not 
least because they entangle themselves with and intensify what people fear 
from, or hope for, so far as their po liti cal institutions are concerned.

If I may use a literary example, Mrs. Gaskell in her 1848 novel Mary 
Barton tells of a time when desperate and impoverished mill workers all over 
En gland resolved to take their case to Parliament:
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[T]he starving multitudes had heard that the very existence of their distress 
had been denied in Parliament; and though they felt this strange and inex-
plicable, yet the idea that their misery had still to be revealed in all its depths, 
and that then some remedy would be found, soothed their aching hearts, and 
kept down their rising fury. So a petition was framed, and signed by thou-
sands in the bright spring days of 1839, imploring Parliament to hear wit-
nesses who could testify to the unparalleled destitution of the manufacturing 
districts. Nottingham, Sheffi  eld, Glasgow, Manchester, and many other 
towns,  were busy appointing delegates to convey this petition, who might 
speak, not merely of what they had seen, and had heard, but from what they 
had borne and suff ered. Life- worn, gaunt, anxious, hunger- stamped men, 
 were those delegates.

And she writes of the initial pride of Mary Barton’s father, John, at being 
selected as one of those delegates— “the . . .  gladness of heart arising from 
the idea that he was one of those chosen to be instruments in making known 
the distresses of the people.” 

But, then, as Mrs. Gaskell says, though the delegation went down to 
London, “Parliament . . .  refused to listen to the working- men, when they 
petitioned, with all the force of their rough, untutored words, to be heard 
concerning the distress which was riding, like the Conqueror on his Pale 
Horse, among the people.”  And John Barton returned to Manchester 
crushed and in silent despair: “Tell us what happened when you got to th’ 
Parliament House,” said a friend of the family. After a little pause, John 
answered,

“If you please, neighbour, I’d rather say nought about that. It’s not to be for-
gotten, or forgiven either. . . .  As long as I live, our rejection that day will 
bide in my heart; and as long as I live I shall curse them as so cruelly refused 
to hear us; but I’ll not speak of it no more.” 

Except to say to his daughter when they  were alone: “Mary, we mun speak 
to our God to hear us, for man will not hearken; no, not now, when we weep 
tears o’ blood.” 

An institution is not just a so cio log i cal construct; it is a human entity that 
confronts human pleas, human claims, human proposals, and human peti-
tions. And in that confrontation there is room for respect and dignity and 
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for degradation and insult; and neither of these may be ignored in our theo-
retical assessment of the institutions we have.

Th ere is room for indignity too, in the relation between institutions. In a 
remarkable book called Law and the Shaping of the American Labor Move-
ment, William Forbath, who teaches legal history in Texas, has gathered some 
observations voiced by labor organizers and labor legislators in America in 
the 1890s and the early years of the twentieth century, when statute after 
statute regulating working hours and working conditions was falling victim 
to judicial review. “It has been preached to the men that legislation was 
the only proper means to secure relief. Th ey  were led to believe they could 
win at the ballot box, and they believe they did win,” but the courts struck 
down their enacted laws as unconstitutional. “[W]e have tried diff erent laws,” 
said another labor or ga nizer, “and we have tried framing the laws in diff erent 
ways . . .  and it appears we have always been defeated by the Courts.”  
Imagine the frustration. “I would kill them all and see if that would be 
considered unconstitutional,” said one despairing Colorado mine worker 
(according to a company spy). Th ese are insiders in a legislative institution 
confronting a dismissive and high- handed rebuff  by another institution, the 
judiciary. And again, we need to refl ect on all this not just in terms of the 
value or justice of the laws that  were struck down but also the bitter indig-
nity of the treatment meted out to these working men and labor politicians 
in the po liti cal life of the communities to which they belonged.

Somebody in our discipline must have the job of refl ecting in these terms 
on our institutions and our choices among institutional alternatives. Th e 
public lawyers do some of it, especially in the United States, and if I had my 
way there would be a much closer connection between po liti cal theory and 
law (even if it came at the expense of the connection between po liti cal theory 
and philosophy). But really, we need both. We certainly do need a sophisti-
cated philosophical understanding of the layers of value that are implicated 
in the assessment of po liti cal institutions. Somebody has to make sure that 
we do not lose sight of the dignitarian and deontological elements. Someone 
has to consider how these questions of honor and dignity, truth and loyalty, 
po liti cal justice and respect, stand alongside the criteria we use (such as 
Rawlsian justice) for evaluating the output of our politics. Th ey don’t fi t 
easily together— that much we can accept from the value- pluralism of Isaiah 
Berlin. But they are not to be neglected.
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7.  E VEN BEYOND VALUE: PRESENCE

Th ere are also other layers in the evaluation of po liti cal institutions. I mean 
the importance of history, of po liti cal aesthetics and the symbolic, ceremo-
nial, maybe even sacramental, aspects of the pro cesses we use for assembling 
and deliberating about the common good. Th ere are questions of stability 
and longevity, about the importance of constitutional reformers being able 
to look on their work, as Hannah Arendt put it, with the eyes of generations 
to come.

And if we want to go even deeper, there are layers of refl ection about the 
ontology of po liti cal institutions— the ordering presence that they have among 
us in what might otherwise be a crushing scramble for individual advantage, 
the roar of millions of blind mouths, shouting slogans and threats at one an-
other, bellowing to get out of each other’s way— each convinced that we can 
forget about pro cesses, that it is only the interest or the justice of the out-
come that matters.

Here I draw very heavily on the work of Hannah Arendt. (I know Isaiah 
Berlin never had any time for the person he called “the egregious Hannah 
Arendt”: “I do not greatly respect the lady’s ideas,” he said, and though 
Berlin himself was neither the most rigorous nor most consecutive thinker, 
his verdict was that “[s]he produces no arguments, no evidence of serious 
philosophical . . .  thought. It is all a stream of metaphysical free associa-
tion.” Th is is one of many disagreements I have with Berlin. I have been 
entranced by Arendt’s work since the days of the great Hannah Arendt 
Reading Group in Edinburgh in the 1980s. Th at politics needs housing 
and that building such accommodation can be equated with the framing of 
a constitution is an image that recurs throughout Arendt’s writings. Some-
times it is less a meta phor of bricks and mortar than of the furniture that 
enables us to sit facing one another in politics, separated but brought into 
relation with one another in just the right way. “Th e public realm [that] . . .  
gathers us together and yet prevents our falling over each other, so to 
speak.” Sometimes this is quite literal, whether in the design of legislative 
chambers or the shape of the table at the Paris peace talks during the 
Vietnam War.

Let’s go back to what we want from our po liti cal institutions. We want 
there to be (in John Stuart Mill’s words)

P O  L I T I  C A L  P O  L I T I  C A L  T H E O R Y  13

Bereitgestellt von | New York University Bobst Library Technical Services
Angemeldet

Heruntergeladen am | 21.06.16 21:51



14 P O  L I T I  C A L  P O  L I T I  C A L  T H E O R Y

[a] place where every interest and shade of opinion in the country can have 
its cause even passionately pleaded, in the face of the government and of all 
other interests and opinions, can compel them to listen, and either comply, 
or state clearly why they do not.

We want there to be a place for talk as well as decision, particularly when, 
as Mill puts it, “the subject of talk is the great public interests of the country, 
and every sentence of it represents the opinion either of some important body 
of persons in the nation, or of an individual in whom some such body have 
reposed their confi dence.” But we cannot have this without procedural rules 
and pro cesses that enable deliberation among people who have been assem-
bled precisely on account of their diversity and disagreement. Rules of order 
are needed precisely because we are not transparent to one another and we 
disagree radically with one another, yet nevertheless we want to be able to 
listen and respond to each representative’s diff erence from and disagreement 
with what various others have to say.

Th ose of you who know the HBO TV series Th e Wire may remember the 
episode at the beginning of the third series in which the drug lord Stringer 
Bell introduces parliamentary procedure, Robert’s Rules of Order, to try to 
make meetings of his lieutenants and his drug dealers more orderly and more 
productive— yielding a wonderful array of quotations like “Motherfucka’s 
got the fl oor” and “Chair ain’t recognize yo’ ass.” It’s not exactly John Stuart 
Mill; it is exactly what I’m talking about.

Max Weber spoke of an ethic of responsibility in politics. Part of that 
is the duty of respect for the structures and procedures that frame the po-
liti cal enterprise and that make deliberation and action with others possible. 
Since the invention of politics, some politicians have thrived on institutional 
irresponsibility. In a remarkable biography published originally in 1982, 
German historian Christian Meier wrote this about Julius Caesar:

Caesar was insensitive to po liti cal institutions and the complex ways in which 
they operate. . . .  Since his year as consul, if not before, Caesar had been un-
able to see Rome’s institutions as autonomous entities. . . .  He could see them 
only as instruments in the interplay of forces. His cold gaze passed through 
everything that Roman society still believed in, lived by, valued and defended. 
He had no feeling for the power of institutions . . .  , but only for what he 
found useful or troublesome about them. . . .  In Caesar’s eye’s no one existed 
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but himself and his opponents. It was all an interpersonal game. . . .   Th e 
scene was cleared of any suprapersonal elements. Or if any  were left, they  were 
merely props behind which one could take cover or with which one could 
fi ght.

Meier’s judgment of Caesar is complicated by his understanding that other 
participants in Roman politics had the opposite vice. Th ey failed to grasp 
that the decrepit institutions of the Republic did need to be seen and maybe 
even “seen through” in a way that would permit the question of their restruc-
turing to be raised.

But the point I want to make is that there is something reckless, even 
pathological, about a mode of po liti cal action in which the walls and struc-
tures intended to  house actions of that kind become suddenly invisible, 
transparent, even contemptible, to the actor. Such drastically unmediated 
proximity— “Now there is just you, and me, and the issue of my greatness” or 
“Now there is just you and me and our interest in justice”—is alarmingly 
like the press of millions of bodies against each other that Arendt associates 
with the destruction of thought and deliberation in mass society.

8.  PO LITI  C AL THEORY TEACHING

Th is chapter began life as an Inaugural Lecture in Oxford, and some readers 
may be interested in what my analysis entails for the way we teach the theory 
of politics in Oxford, one of two compulsory politics papers in Philosophy, 
Politics, and Economics (PPE).

It is partly a matter of orientation. I am conscious that for most of this 
lecture I have run the terms “po liti cal theory” and “po liti cal philosophy” 
together. My suggestion has been that even if there is a diff erence between 
them, both need to be more political—in the sense of focusing on issues of 
institutions as well as the ends, aims, and ideals of politics, such as justice. But 
what I am suggesting may involve a slight redirection of interdisciplinary 
energy. Po liti cal philosophy is surely a branch of philosophy, and, inasmuch as 
our teaching in the theoretical side of PPE presents itself as po liti cal philos-
ophy, we naturally orient ourselves toward the Philosophy Department. My 
pre de ces sors G. A. Cohen and Charles Taylor  were comfortable, I think, with 
that orientation. I am more happy with an orientation toward law, and also 
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LIBERAL CONSTITUTIONALISM 
AS IDEOLOGY 
Marx and Habermas 

MARK WARREN 
Georgetown University 

ITIS COMMON AMONG those of strongly democratic, Marxist, and neo- 
Marxist persuasions to see liberal constitutionalism as having an ideological 
dimension, a claim I investigate in this article. By liberal constitutionalism, 
I will mean the combination of constitutional devices - separation of powers, 
checks and balances, civil liberties, and civil rights -that are presumed to 
protect against illegitimate political coercion against persons and which 
guarantee public influence over political decision makers. What ideological 
might mean is more contentious. There is a broad sense of "ideology" that 
refers to the fact that laws can effectively establish institutions only if they 
are accepted as legitimate according to widely held norms and beliefs. 
Constitutional protections and guarantees are ideological in this sense if 
individuals cognitively rely on them to frame their orientations toward the 
political world. In the case of the strongly democratic/Marxist/neo-Marxist 
usages, however, ideology means something more specific, although it is not 
inconsistent with the broad use. There is a negative presumption that an 
ideology involves symbolic mechanisms that reconcile individuals to un- 
equal relations of power that are neither necessary nor desirable. 

The most common way of relating this negative sense of ideology to 
liberal constitutionalism holds that legal protections and guarantees involve 
a formalism that masks unequal relations of power. Thus, guarantees of 
private property may apply to all, but they systematically disadvantage those 
who do not own productive resources. Everyone may speak freely about 
public concerns, but only those with access to privately controlled mass 

AUTHOR'S NOTE: I would like to thank Bruce Douglass, Eugene Gendlin, and Jane 
Mansbridge for their comments and criticisms on previous versions of this article. 
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512 POLITICAL THEORY / NOVEMBER 1989 

media can effectively influence public agendas. Critiques of liberal consti- 
tutionalism typically involve unmasking the numerous ways in which for- 
mally equal protections and guarantees both hide and perpetuate substantive 
inequalities such as these. 

Notwithstanding its importance, I argue here that this approach to ideol- 
ogy is inadequate - or better, incomplete - and sometimes dangerously so. 
Its incompleteness can lead to Leninist claims to the effect that liberal 
democracy is nothing but the political form of the rule of capitalists and/or 
capitalism.' This claim is certainly wrong-a point already well developed 
in neo-Marxist theories of the state. Here, however, I am interested in another 
drawback: This kind of critique fails to identify potentials inherent in liberal 
constitutionalism that are necessary to any strong, postliberal democracy. By 
postliberal democracy I shall mean a democracy that aims to develop 
capacities of citizenship through diversified social relations and a public 
space constituted by discourse. Such a democracy would be postliberal 
(rather than antiliberal) in the sense that it retains these liberal effects, but, 
unlike liberalism, seeks to guarantee these effects by protecting the social 
relations that produce them as well as limiting the social and economic 
powers that undermine them.2 

My aim here is to assess liberal constitutionalism, in large part via Marx 
and Habermas, in a way that distinguishes its democratic potentials from its 
ideological effects. One dimension of such a critique involves showing how 
a given set of political practices fails to achieve the potentials expressed by 
the norms that legitimate these practices. If this is "unmasking," it is of a 
peculiarly constructive kind because it leads to a second dimension: identi- 
fying the conditions under which normative potentials might be realized. 
Finally, identifying conditions of possibility also allows one to show how 
some kinds of ideologies - notably liberal ones - work by dissimulating or 
masking these conditions. I distinguish mechanisms that dissimulate from 
two others: those that reify (naturalize) and those that justify existing power 
relations. The distinction is important because dissimulations sustain poten- 
tially dynamic tensions between ideals and realities that reification and 
justification do not. As I shall argue, elaborating these dissimulations shows 
that the problem for postliberal democracies is, in part, to build on promises 
already embedded in liberal discourse rather than rejecting this discourse 
altogether. 

Liberal constitutionalism can be considered as ideology in this way only 
with an appropriate understanding of what kinds of things constitutional 
arrangements are. The common notion that constitutions are "foundations" 
of institutions tells us little about how they could have ideological dimensions 
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and unrealized promises. Foundationalists view constitutions as prepolitical 
in one way or another: as if they were expressions of timeless truths, 
metaethical structures, or neutral machinery for aggregating preferences. 
These views misidentify the nature of constitutions, and they miss their 
potentials and limitations. 

Here I treat constitutions as texts that express conventional transforma- 
tions of power, as texts that signify social relations that are, in part, deter- 
mined by the ways constitutional concepts are used.3 The rich ambiguity of 
the concept "constitution" suggests such an approach. Liberal constitutions 
"constitute" a public space by means of rule-like guarantees and protections. 
Within this space, politics is supposed to be carried on by the nonviolent 
means of deliberation and voting where interests diverge, and by means of 
deliberation and consensus where they do not. By constituting a public space, 
constitutions also constitute what it means to be a free and autonomous 
individual: They define particular forms of subjectivity by drawing bound- 
aries, by allowing coercive powers to enter some spheres of life but not 
others, and by marking off spheres of intimacy, reciprocity, freedom, and 
power that interact with and define public space. At their best, liberal 
constitutions transform power, expressing rule-like and normatively regu- 
lated public agreements, and conceptions of how individuals ought to relate 
to one another, as well as how they ought to relate to political authority. At 
their worst, liberal constitutions produce ideological effects that are parasitic 
on normative ascriptions of subjectivity. Liberal constitutions involve both 
moments: They are linked to one another by dissimulating mechanisms that 
misidentify social relations in terms of their normative potentials. 

IDEOLOGICAL MECHANISMS: JUSTIFICATION, 
REIFICATION, AND DISSIMULATION 

Demonstrating these points requires a more specific notion of how dis- 
simulation differs from reification and justification as a cognitive mechanism 
of ideology.4 First, ideologies justify prevailing distributions of power if, 
rather than masking, they recognize them for what they are, but identify them 
as right, proper, and good. While the paradigmatic examples are feudal 
societies with status hierarchies, there is a liberal version of justification.' 
Formalist approaches to liberal constitutions-which are popular among 
pluralist political scientists and rational choice theorists -cast them as ethi- 
cally neutral procedures for deciding conflicts between individual and group 
preferences. On this account, liberal constitutions produce justifiable out- 
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comes because they allow individuals or their representatives to compete 
under arrangements that produce optimal equilibria. The rightness of sub- 
stantive outcomes stem from the neutrality of the institutional machinery 
operating within a context of equal voice and equal protection. It is a short 
step to an ideological justification: Because the process is neutral, whatever 
inequalities of power and outcome exist are likely to reflect differing efforts 
and motivations by individuals -that is, differing moral qualifications. The 
ideological mechanism here involves recognizing inequalities but justifying 
them as right and proper. 

Second, ideologies may naturalize or reify what are, in fact, historical, 
conventional, and/or political conditions of existing arrangements. Reifica- 
tions misidentify the causal origins of social phenomena in such a way that 
they are removed from the realm of possible political action. The misidenti- 
fications often involve tracing existing political arrangements to prepolitical 
universal axioms or laws that are objectively discernible through science or 
reason. From this, one may deduce the inevitability of existing arrangements 
although not necessarily their rightness. For example, an ideology may 
convey the idea that a representative democracy with limited mechanisms 
for popular influence is not ideal, but the best possible, given the (behavior- 
ally observable) inability of citizens to deal with complicated political issues. 
Likewise, although liberal market arrangements may produce skewed distri- 
butions of goods, these arrangements are the only ones possible given that 
humans are (by the axioms of neoclassical economics) motivated by a 
narrow, instrumental rationality. Reifications recognize existing inequalities 
in power and outcomes, but they make rightness irrelevant: What cannot be 
changed is not an appropriate matter for political discussion. 

Third, ideologies may assert the desirability of a political situation but 
dissimulate or mask its conditions of realization. Dissimulating ideologies 
make promises that cannot be redeemed. Unlike reifications, dissimulating 
mechanisms justify situations by misidentifying them, often by equating a 
single social relation with an ideal, and then abstracting this from the totality 
of social relations necessary to its realization. When, for example, liberal 
ideology identifies the contractual relation between employer and employee 
as one of free exchange between equal individuals, it obscures relations of 
dependence. When these relations are suppressed, then the ideal -here, the 
individual as a partner in a free and egalitarian cooperative exchange - seems 
nonproblematic: It is manifest and realized in the exchange. Dissimulations 
are not lies or falsehoods. Rather, they obscure because they highlight some 
kinds of social contingencies and suppress others. They identify one kind of 
social relation (for example, the contractual equality between employer and 
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employee) and suppress others (for example, systematic disadvantages in 
bargaining owing to market conditions, or the cultural manipulation of an 
employee's needs and wants in ways that drive him or her into the exchange). 
This kind of dissimulation is plausible only because liberal ideology reifies 
subjective identities, with the needs and relations that define them, into 
noncontingent, presocial, and prepolitical facts, needing only to be protected 
from political coercion. Thus dissimulations involve reifications, but not- as 
in the case where reification is the central mechanism -as a feature of the 
world to be accepted as necessary, but rather as a guarantee that the ideolog- 
ical goods rest on a firm foundation. 

Focusing on dissimulating mechanisms allows one to ask of liberal 
constitutionalism how and why its promises are associated with mistaken 
characterizations of social relations in ways that limit and undermine these 
promises. To address this question, I first discuss the promise of liberal 
constitutionalism for transforming politics from a process of coercion to one 
of reason. Second, drawing on Habermas's early Strukturwandel der 
Offentlichkeit (1962), I examine Marx's critique of liberal constitutionalism. 
Habermas's approach highlights Marx's own implied commitment to a 
central liberal intuition: That liberal constitutions can transform the sub- 
stance of political life by protecting and differentiating social relations. 
Looking at Marx in this way, however, shows the limits of his critique of 
liberal constitutions. Third, again relying on Marx and Habermas, I show 
how the specifically liberal concept of subjectivity associated with these 
constitutional protections dissimulates power and social control. Finally, I 
suggest how constitutional protections and guarantees might be reconceived 
in a postliberal democracy. 

THE PROMISES OF LIBERAL CONSTITUTIONALISM 

That a key justification of liberal protections and guarantees is their 
transformative effect on politics has been underscored by recent scholarship 
showing the influence of the republican civic virtue tradition on early liberal 
thought.6 At least in part, early proponents saw liberal constitutions as a way 
of transforming politics from the feudal combination of tradition, domina- 
tion, and coercion into a public conversation that embodies reason and 
protects and cultivates individual capacities to participate in this conversa- 
tion.7 This promise also encompassed a new understanding of social order. 
Constitutional devices would not only maximize freedom by limiting the 
state but also, and equally importantly, protect social institutions - especially 
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those of church, family, market, and intellectual life - from political coer- 
cion. These protections would allow social relations to grow according to the 
essential qualities of conscience, paternity, economic exchange, communal 
morals, and local self-governance. "The constitution of the liberal state," as 
Habermas puts it, "was meant from the beginning to order not only the 
government as such and in relation to society, but also the social connections 
of life as a whole."8 Feudal orders sought to tie individuals to a secure 
hierarchical order of reciprocal duties and obligations, valuing political 
community, order, and salvation. Liberal orders sought to depoliticize com- 
munity on the assumption that, endowed with political liberty, individuals 
would forge other kinds of communal ties through civic, political, and 
cultural associations, family, church, barter, and division of labor. This is why 
politics ought, on this account, to be limited to providing the preconditions 
of private life out of which differentiated social relations would emerge. The 
means of limitation were conceived not only internally to politics (checks 
and balances, separation of powers, representation, and the guarantees of 
civil liberties and rights), but also as an intrinsic feature of a society that 
would increasingly have the capacity -the political culture and control over 
means of existence - to limit politics. This justification was perhaps best 
understood by Tocqueville.9 But it was also included in Madison's and 
Hamilton's defense of the American constitution in The Federalist Papers, 
even if only for reasons of ideological acceptability to their more democrat- 
ically inclined opponents. 

This image of a naturally developing set of social relations, embodying 
and cultivating the freedom and autonomy of individuals, remains the most 
compelling justification of liberal constitutions. The power of the liberal 
ideology-both in its promises and dissimulations-depends on evoking 
these values, rooted as they are in the intimacy of human relations.10 It is 
important not to lose sight of the principle of protected intimacy and its 
relation to individual development and autonomy even if, as I shall argue, 
liberal formulations attach this principle to dissimulating effects. 

THE LIMITS OF MARX'S CR!TIQUE OF LIBERALISM 

We can see this principle at work even in the case of Marx, who is often, 
if wrongly, accused of collapsing public and private in a way that legitimates 
an intrusion of politics into all other human reiations.'1 His complaint against 
liberal protections is not against a protected intimacy of human relations. His 
own goal of a society within which concrete, everyday social relations 
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underwrite the "all-round" development of individuals expresses -albeit at 
a higher level of articulation -an ideal that was liberal before it was his 
own.12 Consider this remarkable passage from the Economic and Philosophic 
Manuscripts of 1844, a passage that Michael Walzer uses in Spheres ofJustice 
to illustrate his own principle of "complex equality."'3 "If you suppose man 
to be man and his relations to the world to be a human one, then you can only 
exchange love for love, trust for trust, etc. If you wish to appreciate art, then 
you must be a man with some artistic education; if you wish to exercise 
influence on other men, you must be a man who has a really stimulating and 
encouraging effect on other men. Each of your relationships to man - and to 
nature - must be a definite expression of your individual life that corresponds 
to the object of your will."14 Marx spells out here what the justifications of 
liberal constitutionalism presuppose: That individuality flowers in a society 
that permits each relation to develop in ways appropriate to its unique texture 
and integrity. To "humanize" society would be to prevent these relations from 
being transformed by more or less subtle forms of domination into things 
they are not. Liberal constitutionalism evokes not so much an abstract 
individualism (as Marx and most Marxists often claim) as it does the intimacy 
of human relations against the corrupting influences of power. 

It is well known that Marx downplays the value of liberal protections as 
a means to his ideal of a community that underwrites individuation. It is not 
that Marx does not value differentiated human relations, but rather that he 
believes that transforming capitalist distributions of economic power into 
communal ones would make legal protections superfluous.'5 At the same 
time, the legal protections perpetuate a false consciousness about the social 
sources of individuation. Thus, Marx's target in the above passage is the 
corrupting influence on social relations not of political power but of market 
exchanges in capitalist societies. Liberal constitutions protected economic 
exchanges from feudal forms of domination. In doing so, however, they 
developed new concentrations of economic power, which in tum produced 
new forms of dependency. Because the proponents of liberal constitutional- 
ism saw limits to political power as a way of guaranteeing a particular kind 
of social order, they made certain assumptions about how social relations 
would naturally grow if only protected from political domination. These 
assumptions allowed them to conflate political emancipation with human 
emancipation. It is this to which Marx objected in On the Jewish Question: 

The constitution of the political state and the dissolution of civil society into independent 
individuals-whose relation is law just as the relation of estates and guilds was privi- 
lege - is accomplished by one and the same act. As a member of civil society man is the 
non-political man but necessarily appears to be natural man. The rights of man appear 
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to be natural rights because self-conscious activity is concentrated on the political act 
[emphases removed].'6 

Marx's argument is that liberal constitutionalism assumes that humans have 
only two ways of existing: "politically" (as under feudal domination) and 
"naturally" (when political domination is restricted). His concern is that in 
protecting nonpolitical, "natural" man, liberal constitutions fail to recognize 
other kinds of relations that make us fully human, each of which can be, and 
are, objects of power.'7 This is so even as liberal ideology evokes the intimate 
complexity of "natural" life, valuable in itself and as the basis of a social 
counterweight to political coercion. The failure of liberal constitutionalism 
to recognize social relations that support intimacy produces a corollary 
failure to protect social relations against the economic powers that follow in 
the wake of political ones, or to give citizens the powers of self-determination 
implicit in liberal concepts of freedom - a point to which I shall return. 

Marx is unable to develop and exploit his analysis, however, because his 
conception of liberal constitutionalism is insufficient. Marx appreciates the 
liberal ideal of protected human relations, but he fails to credit liberal politics 
with evoking this ideal within its own notions of a politics transformed by a 
public space constituted by discourse and free of coercion. As far as Marx is 
concerned, liberal constitutionalism simply reversed the Greek conception 
of citizenship, a conception he clearly admired. The Greeks saw the private, 
economic institutions of the household as a realm of natural necessity rather 
than of human distinction, and therefore as something to be attended to 
primarily as a precondition for citizenship. In Marx's view, liberal orders 
make private, material utilities into the object and justification of political 
order."' As he puts it, the "political liberators reduce citizenship, thepolitical 
community, to a mere means for preserving these so-called rights of man 
and.. . the citizen thus is proclaimed to be the servant of the egoistic man."'9 

HABERMAS: THE CONSTITUTION 
OF THE PUBLIC SPHERE 

It is certainly true, as Marx argues, that much of the ideological power of 
liberal protections stems from an appeal to humans as egoists. But Marx 
misses their progressive dimension, one that Habermas develops in 
Strukturwandel der Offentlichkeit: Liberal protections appeal to a specific 
conception of politics as public discourse and oppose this to politics as 
coercion.20 Marx attends to the economic innovations of capitalism (without 
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which communism would be impossible), but not to the parallel develop- 
ments of liberal institutions, developments made possible in part by the 
increasing cosmopolitanism that accompanies expanding markets.21 It may 
be true that as an empirical matter public discourse lacks transformative 
qualities, merely serving as a means for communicating egoistic preferences. 
Nonetheless, the legitimacy of politics in a liberal society depends, at least 
in part, on its capacity to project an image of political community bound by 
the norms of communication and not simply those of instrumental reciproc- 
ity. As Habermas argues, guarantees of free speech, press, assembly, and the 
like were intended to constitute a public both free of domination and critically 
attentive to politics. 

In the first modem constitutions, the divisions set out by the catalogs of basic rights are 
the very image of the liberal model of the bourgeois public sphere: they guarantee society 
as a sphere of private autonomy; a public power limited to a few functions in relation to 
it; and between the two, as it were, the realm of private people assembled into a public, 
which as a citizenry mediates the government with the needs of bourgeois society in such 
a way that, ideally, political authority of this kind is gauged in the medium of the public 
realm.22 

If feudal politics meant legitimation by authority, the principles of liberal 
public space are different: Legitimation stems not from the authority of 
persons, but from the exercise of power having been put to the test of a public 
discussion. This same principle is expressed in the constitutional structures 
themselves: "the distinction between legislative and executive power imi- 
tates the oppositions between rule and action, between reason ordering and 
will acting. Although construed as 'power,' legislation is supposed to issue 
not from political will, but rational agreement."23 By evoking the image of 
rational discussion in a public space, liberal constitutions legitimate this 
progressive principle of politics. The question is one of how to characterize 
this progressive content, while showing that when it is combined with a faulty 
conception of subjectivity, liberal constitutionalism can become a dissimu- 
lating ideology. 

We can begin to characterize this progressive content by observing that 
the promises upon which dissimulating effects rest depend on political 
reformulations of norms of everyday interaction. Here Habermas's formnula- 
tions are especially suggestive. If we look at his early considerations of liberal 
constitutionalism in Strukturwandel der Offentlichkeit in light of his later 
work on communicative ethics, we find that he is able to characterize this 
normative content immanently, in a way that depends not on metaethical 
statements, but rather on showing how norms are continually evoked by, and 
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necessary to, specific kinds of practices. This in turn shows how the norma- 
tive content of everyday life might be drawn out by liberal promises, 
especially in ways that are powerful enough to dissimulate other relations of 
power. 

Habermas's later approach is as follows: Speech acts can be effective - 

that is, forcefully persuasive -because they imply norms of adequacy to 
which speakers hold one another, and which are presupposed by the intelli- 
gibility of speech acts themselves. In interactive contexts, contexts in which 
the object of discussion is neither the internal world of self nor the extemal 
world of mute nature, but rather "our" world of society, speaking commits 
one to the persuasive force of what one is saying, and thus to the norms that 
constitute what persuasion is. The force of speech is possible only because 
of a mutual commitment to these norms. Indeed, the effectiveness of strategic 
uses of speech, including lying, requires prestrategic commitments to reach- 
ing an understanding. Such commitments would be destroyed, and with it 
the possibility of strategic speech having an impact, should strategic speech 
become the norm.24 In fact, the legitimacy of substantive understandings rests 
on their prestrategic qualities, meaning that they could be agreed to by all 
parties without hiding the guiding maxims of the claim.25 

The possibility that politics might be transformed by the prestrategic 
norms of speech has always been recognized, implicitly if not explicitly, by 
liberal theory and practice. It is central, for example, to Kant's conception of 
public reasoning as a means of altering the principles of politics from force 
to instrumental reciprocity and finally to right.26 Whether liberal institutional 
processes live up to these norms in practice, their legitimacy depends, both 
in fact and principle, on constantly invoking them. We can see this in the way 
voters make decisions: They often seem to have an almost obsessive concem 
with the "character" of politicians - usually their morality and sincerity. It is 
likely that voters implicitly expect these qualities to underwrite "mutual" 
commitments to reaching an understanding, commitments that would seem 
to guarantee the effectiveness of speech as a medium of politics. Voters have 
an equally obsessive cynicism when politicians are caught lying in order to 
serve their own interests or those of privileged constituencies. So strong is 
this tendency to read norms of speech into media images of representative 
institutions that it often overrides concerns with substantive issues and 
policies, drawing attention away from the power relations that undermine the 
conditions under which the norms of speech could have an impact. 

Nonetheless, this particular mode of legitimacy suggests, in Habermas's 
terms, a social learning process about interaction in general, and political 
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interaction in particular, one that we can imagine being taken over into any 
postliberal democracy. He writes, 

Social systems can be viewed as networks of communicative actions; personality systems 
can be regarded under the aspect of the ability to speak and act. If one examines social 
institutions and the action competencies of socialized individuals for general character- 
istics, one encounters the same structures of consciousness. This can be shown in 
connection with those arrangements and orientations that specialize in maintaining the 
endangered intersubjectivity of understanding in cases of action conflicts-law and 
morality. When the background consensus of habitual daily routine breaks down, 
consensual regulation of action conflicts (accomplished under the renunciation of force) 
provides for the continuation of communicative action with other means. To this extent, 
law and morality mark the core domain of interaction. One can see here the identity of 
the consciousness structures that are, on the one hand, embodied in the institutions of 
law and morality and that are, on the other hand, expressed in the moral judgments and 
actions of individuals. Cognitive developmental psychology has shown that in ontogene- 
sis there are different stages of moral consciousness, stages that can be described in 
particular as preconventional, conventional, and postconventional patterns of problem- 
solving. The same patterns turn up again in the social evolution of moral and legal 
representations. 

Whatever one thinks of the evolutionary dimensions of Habermas's 
comments, they suggest a unique way of assessing the normative potentials 
of liberal constitutions. These constitutions are not, as pluralists and utilitar- 
ians suggest, value-neutral machinery for deciding conflicts. Nor do they 
manifest an axiomatically structured, metaethical order, as contractarians 
argue. Rather, liberal constitutions map onto political institutions the norma- 
tive dimensions of communication in conflictual contexts, norms that main- 
tain speech when interests, perceived or real, diverge. 

It is precisely because such norms are implied and invoked in everyday 
practices that they can be ideologically potent when mapped onto large-scale 
contexts. Here they can be freely evoked and manipulated-especially 
through the visual media-because they are detached from the conditions 
that sustain face-to-face processes of argumentation. The ideological promise 
is effective because the norms express experiences of everyday interaction, 
but they become attached to situations in which the norms lose their binding 
qualities. This does not mean that the norms are "merely" ideology whenever 
they appear in a political context. It is a question of the conditions under 
which they are invoked, especially conditions having to do with scale and 
inequalities in control over resources. In organizations where there is equal 
control over resources combined with face-to-face decision making, such 
norms might become effective, transforming power into interactive processes 
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of argumentation. It is this promise of liberal constitutionalism that Marx 
misses, but which is nonetheless presupposed in his own ideals of political 
community.' 

MARX: LIBERAL DISSIMULATIONS OF POWER 

The question remains, however, as to how these norms could dissimulate 
power in ways that produce ideological effects. The answer is that the 
structural properties of constitutional protections suppress awareness of the 
conditions under which these norms might effectively regulate political life. 
The protections and guarantees institutionalized by liberal constitutions are 
insufficient to protect those social relations necessary to their promised 
transformations. In this respect, Marx's criticisms of liberal constitutions are 
right on target: He accuses them of splitting everyday human activity from 
political life, leading to a failure to protect the social sources of a democratic 
public. 

These aspects of Marx's criticisms are very well known.29 Still, two 
dimensions of Marx's analysis appear in a different light when we ask how 
constitutional protections dissimulate power. First, Marx makes use of an 
extensive concept of power, whereby power may operate on any structured 
social relation of need or interest, including relations affecting individuals' 
conceptions of their needs and interests.30 Second, as Althusser has pointed 
out, Marx supposes that conceptions of individuals in liberal ideology dissim- 
ulate relations of social dependency - a point developed in a Nietzschean 
direction by Foucault.3" Consider the following, in which Marx comments on 
the kind of emancipation achieved by the American constitution: 

The state abolishes distinctions of birth, rank, education, and occupation in its fashion 
when it declares them to be non-political distinctions, when it proclaims that every 
member of the community equally participates in popular sovereignty without regard to 
these distinctions, and when it deals with all elements of the actual life of the nation from 
the standpoint of the state. Nevertheless, the state permits private property, education, 
and occupation to act and manifest their particular nature as private property, education, 
and occupation in their own ways. Far from overcoming these factual distinctions, the 
state exists only by presupposing them; it is aware of itself as a political state and makes 
its universality effective only in opposition to these elements.... By its nature, the 
perfected political state is man's species-life in opposition to his material life.... In the 
political community he regards himself as a communal being; but in civil society he is 
active as a private individual, treats other men as means, reduces himself to a means, and 
becomes the plaything of alien powers. 

This content downloaded from 169.229.32.137 on Thu, 8 May 2014 12:56:43 PM
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


Warren / LIBERAL CONSTITUTIONALISM 523 

Stated slightly differently, Marx is saying, first, that liberal constitutions 
conflate political power with domination in general. This is a mistake about 
the nature of power because political coercion is only one of many ways 
power can be exercised. Second, liberal constitutions conflate human sub- 
jects with proprietorship over property, even if this is only "property in 
oneself' as the owner of the labor power of one's body and mind. This is a 
mistake about the nature of subjectivity: Autonomy and freedom are pre- 
sumed to be guaranteed insofar as the economically relevant properties of 
the self are protected. Together, these confusions produce a divergence 
between ideal and reality, and at the same time dissimulate this divergence. 

Let us look first at Marx's answer of power, because this is the key to his 
suggestion that constitutional protections dissimulate power. His most obvi- 
ous point is that legal limits on political domination allow the growth of what 
is often called "social power." This includes power that works through 
markets, gender, race, and symbolic manipulation of needs and wants; power 
that operates on the full range of needs, relations, and attributes that constitute 
persons. It is because constitutional protections do not formally recognize 
these social spheres of power that political emancipation can be confused 
with human emancipation, and why limiting political force does not produce 
the kind of rational and autonomous citizen that could participate in the public 
sphere on equal terms. Marx's concerns extend, at least in principle, to an 
assessment of all social relations that constitute the lives and practices of 
individuals, any one of which can be an object of power and thus an object 
of dissimulation. 

We can see Marx's analysis of power and dissimulation at work in a 
discussion of economic exchange in the Grundrisse. Marx writes that: 

out of the act of exchange itself, the individual . . . is reflected in himself as its exclusive 
and dominant (determinant) subject. With that, then, the complete freedom of the 
individual is posited: voluntary transaction; no force on either side; positing the self as 
an end in itself, as dominant and primary; finally, the self-seeking interest which brings 
nothing of a higher order to realization; the other is also recognized and acknowledged 
as one who likewise realizes his self-seeking interest, so that both know that the common 
interest exists only in the duality, many-sidedness, and autonomous development of 
exchanges between self-seeking interests.... [T]he exchange of exchange values is the 
productive, real basis of all equality and freedom. As pure ideas they are merely the 
idealized expression of this basis; as developed in juridical, political, social relations, 
they are merely this basis to a higher power.33 

Marx's Ideologiekritik includes (a) an analysis of power between parties 
to an exchange, (b) an analysis of the systematic power of markets, and 
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(c) an analysis of the social relations that underlie the (dissimulating) 
ideological interpretations "freedom" and "equality," along with their jurid- 
ical, political, and social expressions. 

With respect to the first level of analysis, Marx is arguing that power in a 
liberal, capitalist society is no longer "alien," that is, based on direct invasions 
of the property of the self, but intrinsic to the motives that drive persons to 
exchange. This power relation can be hidden precisely because persons are 
not conceived in the totality of relations that individuate them and constitute 
their personhood, but only as parties to an exchange of property, motivated 
by internal desires. The relation between those 

engaged in exchange, in so far as their motives are concerned, i.e., as regards natural 
motives falling outside the economic process, does.. . rest on a certain compulsion; but 
this is, on one side, itself only the other's indifference to my need as such, to my natural 
individuality, hence his equality with me and his freedom, which are at the same time 
the precondition of my own; on the other side, if I am determined, forced, by my needs, 
it is only my own nature, this totality of needs and drives, which exerts a force upon me; 
it is nothing alien.... But it is, after all, precisely in this way that I exercise compulsion 
over the other and drive him into the exchange system.34 

Where the distribution of the requirements of life is unequal - as in 
capitalist societies-persons without access to means of production are 
driven by their (basic, perceived, or symbolically manipulated) needs and 
wants into an exchange where they are relatively disadvantaged. This is the 
kind of power exercised through a contract of individuals who are indeed 
free, but only in one of many relations that constitute their existence, that is, 
as exchangers of economic values. By cognitively suppressing other rela- 
tions, the concept of the person as an exchanger of properties masks the social 
power that works through other relations. In Marx's example, the accentua- 
tion of exchange as the essence of freedom and equality hides power as it is 
exercised through control of the means of satisfying needs. 

This point is, as it were, the microfoundation of Marx's second point about 
the systematic compulsion of the market, a compulsion that is dissimulated 
precisely because individuals identify their relation to it primarily as ex- 
changers of economic values. 

In present bourgeois society as a whole, this positing of prices and their circulation etc. 
appears as the surface process, beneath which, however, in the depths, entirely different 
processes go on, in which this apparent individual equality and liberty disappear. It is 
forgotten, on one side, that the presupposition of exchange value, as the objective basis 
of the whole of the system of production, already in itself implies compulsion over the 
individual, since his immediate product is not a product for him, but only becomes such 
in the social process, and since it must take on the general but nevertheless external form; 
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and that the individual has an existence only as a producer of exchange value, hence that 
the whole negation of his natural existence is already implied....35 

Individuals are free and equal as parties to economic exchange, although 
they are constituted by relations of dependence in most other aspects of their 
lives, including those bearing on resources brought to the exchange itself. 

Marx's third point follows closely: Formal freedoms and equalities iden- 
tify real, but partial, freedoms and equalities. They dissimulate power not 
because they have no existence, but because they identify these partial 
relations with a totality of situations and capacities. The terms "freedom" and 
"'equality" evoke these broader situations and capacities while leaving their 
conditions unconceived and thus unproblematic and unprotected. 

THE SPATIAL SELF 

Restating Marx's point in contemporary terms, liberal constitutionalism 
guarantees a negative liberty in the property of the self, and couples this to a 
modernist metaphysics of the subject. The presupposition is that individual 
autonomy resides as property "beneath" political domination, is manifest in 
exchanges of properties, and emerges with the delimitation of the political 
sphere fully endowed with all of the human capacities of subjectivity. If 
external freedom is guaranteed by protections of space from political coer- 
cion, internal capacities for reason and free choice are guaranteed by meta- 
physical constructions, variously conceived as soul, mind, or transcendental 
ego. It is here that Nietzsche and Foucault are relevant: they complement 
Marx's analysis of social relations by showing how posited subjective 
identities can both hide and increase powers of social control.36 Insofar as 
liberal constitutionalism posits subjects with responsibilities but fails to 
protect social conditions of such capacities, it legitimates increased social 
control over behavior that, necessarily, will fail to live up to liberal ideals. 
After Nietzsche and Foucault, we can see that the proper question about 
subjectivity is how politically significant and desirable capacities are possi- 
ble at all in a world with no transcendental guarantees. 

Viewed in light of contemporary concerns about the metaphysics of 
subjectivity, Marx's analysis allows us to see how power is ideologically 
dissimulated by liberal constitutionalism. The root problem lies in an ideol- 
ogy of the subject. In their social relations, humans are considered primarily 
as proprietors of space. Humans are viewed as the owners of their own bodies 
and the space around them such that property metaphors become the tem- 
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plates within which all other social relations are inscribed.3" The liberal self 
is "unencumbered" by social dependencies other than those of property.38 
This is why liberals from Locke and Bentham to contemporary rational 
choice theorists can view the social world as the sum total of individual 
attempts to protect and expand the space that defines the self qua property. 
Nonetheless, as Heidegger so nicely put it in another context, the fact that 
man "becomes the executor and trustee and even owner and bearer of 
subjectivity in no way proves that man is the essential ground of subjectiv- 
ity."39 To the extent that property becomes the overriding definition of 
personhood, the multitude of other relations that constitute a person's exis- 
tence are conceptually dissimulated and become objects of power.40 These 
include needs and the means of satisfying them, relations of power and 
authority in the workplace and elsewhere, sexual relations in the family and 
between men and women generally, and linguistic and symbolic relations 
that produce or stunt learning, mental growth, and the conceptualization of 
one's needs. 

It would be a mistake, however, to dismiss the spatial self of liberal 
constitutionalism altogether. Dissimulating ideologies are plausible and ef- 
fective because they selectively articulate real needs, relations, and poten- 
tials.4' We can recast Marx's point to show that the liberal way of thinking 
about subjectivity has experiential referents that are essential to postliberal 
ways of thinking about subjectivity. The spatial property in one's self and 
surroundings that defines liberal autonomy and freedom is something more 
than what C. B. Macpherson calls "possessive individualism."42 We can see 
this if we note that the spatial metaphor makes sense as a way of conceiving 
autonomy and freedom against feudal political power and its contemporary 
equivalents. Feudal power operates directly on spatial property -through 
applications of force to the body to achieve social organization, as well as to 
economic relations in order to achieve economic organization. What makes 
the conflation of property ownership with freedom and autonomy reasonable 
in this context is that the territorial space secured around the body protects 
the physical self and its surroundings against invasions of force. The consti- 
tutional protections of property, privacy, and due process express well the 
postfeudal fear of territorial invasion. The plausibility of the notion that 
individuals will act in an instrumentally rational way to protect property 
derives from the idea that people have a basic interest in the spatial qualities 
of their own being, and will not give them up lightly. What must endure in 
the early liberal vision are those protections from political compulsion that 
are necessary conditions for individual autonomy. 
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These are not, of course, sufficient conditions. If spatial metaphors of 
autonomy with their associated transcendental selves are not fully adequate 
to account for the capacities of subjectivity, neither will protections justified 
in these terms be adequate to the promise of liberal constitutionalism, 
notwithstanding the value of bodily security and economic independence. 
Individual autonomy requires not only space, but also reciprocity and growth 
in each kind of social relation. Conversely, power can be, and is, exercised 
through each of these relations, any of which may stunt the capacities that 
liberal constitutions promise. In a formula, liberal constitutionalism fails to 
distinguish between social relations that individuate and those that domi- 
nate. Fundamentally, this is why it dissimulates the conditions of its own 
ideals. Any postliberal democracy would have to make and build on such 
distinctions. 

HABERMAS: THE REFEUDALIZATION OF PUBLIC SPACE 

As I have suggested, it would be a mistake to see the goods sought by 
liberal constitutionalism only as private and egoistic, even if they are attached 
to a conception of the self that is oriented toward the security of private space. 
Part of what justified liberal constitutionalism was the view that in enabling 
the freedom and autonomy of individuals it would endow them with the 
capacities to enter into public dialogue on relatively equal terms. This would 
in turn establish a public sphere as a counterweight to government. This is a 
key aspect of Tocqueville's hopeful assessment of American political ar- 
rangements: He saw their protections as closely linked to a multitude of 
secondary associations that in turn produced a relatively vibrant public life. 
Associations, in Tocqueville's view, had the virtue of drawing individuals 
out of their private lives, connecting them to others, and educating them for 
active citizenship. At the same time, however, Tocqueville thought it was 
only by such public means that individuals could retain and develop their 
freedom.43 

Even in Tocqueville's time, of course, such ideals were realized only in 
limited ways-blacks, native Americans, and women being excluded from 
most of public life. We are used to portraying American liberal democracy 
as a progression toward greater inclusion in public life, and, in key respects, 
it has been: Formal protections and guarantees now extend to most groups 
that were formerly excluded. This does not mean, however, that public life 
has expanded or that it has increasingly fulfilled Tocqueville's hopes, either 
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in America or in the Europe he tried to educate. The growth of social power 
under liberal protections has also brought about the demise of the public 
sphere - something Tocqueville could foresee and feared precisely because 
he had a conservative's insight into the contingency of individuality on 
community.' 

In the America of two centuries ago, widespread property ownership 
provided some protections against such power relations, at least for white 
males. Under these conditions, conceiving protections in the spatial terms of 
property coincided with protection of many sources of autonomy. These 
conditions no longer obtain, or do so only to a small degree. Yet new sources 
of autonomy are quite limited while the structure of public space is organized 
by a highly concentrated mass media. Thus today the same protections often 
have the opposite effect, supporting domination by protecting concentrations 
of "private" power from political challenge.45 The organization of society 
through concentrated powers that are neither democratic nor oriented toward 
individual development makes appropriate Habermas's argument in 
Strukturwandel der Offentlichkeit that public space has undergone a 
"refeudalization."" Perhaps most important, through workplaces, social life 
is organized into hierarchical, bureaucratic, corporatistic groups that have 
little public space within them. Because norms of communication lack an 
institutional infrastructure, they remain confined to limited spheres of social 
life. In contrast, political authority is increasingly legitimated through media- 
based acclamation. The public sphere is increasingly reduced to a manipula- 
tive publicity that simulates a dialogue about issues and candidates, evoking 
norms of communication within a visual hyperreality detached from actual 
dialogue.47 Ideally, on Habermas's account, constitutional protections prom- 
ise a public space through which individuals can learn about their own 
interests, come to respect those of others, and form opinions that are put to 
the test of publicity. But the conditions of dialogue and choice have been 
undermined in liberal democracies because there are so few institutions 
within which public conversations can occur. 

The refeudalization of the public sphere is closely related to the failure of 
constitutional protections to recognize relations that provide persons with 
capacities of citizenship, as well as to a parallel failure to conceptualize 
power "deeply" in terms of the social relations that can undermine these 
capacities. In this sense, liberal constitutions still bear the mark of the fight 
against feudal forms of power. In America, those who fail to go beyond the 
images of the founding, who regard the framers as having constructed a 
permanent structure based on formal mechanisms or eternal truths, help to 
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form a new feudalism, a corporate and media-based technofeudalism, as it 
were, rather than help to realize the liberal-democratic promise. 

ALTERNATIVES 

Habermas's analysis draws our attention toward the potentials of consti- 
tutional protections in justifying the ideals of individual autonomy and 
diversity in the context of a vibrant public life. If these images function as 
ideology because of their dissimulating attachments, they also sustain a 
commitment to alternatives. Alternatives would focus on how institutions 
might provide public spaces based on social relations that underwrite indi- 
viduation. For such alternatives to be more than ideology, however, they 
cannot be considered outside of the sum total of relations that make people 
what they are: Simply making public space "available" (as often happens 
now with public hearings, public access cable television, and corporate 
worker participation experiments) is not sufficient. A political conversation 
cannot live up to its intrinsic norms where there are wide disparities in power, 
because these disparities produce blackmail effects on speech based on 
individuals' needs and vulnerabilities. Over time, these effects-what 
Habermas refers to as "distorted communication"-become internalized, 
producing unwilling participants and authoritarian characters. Public space 
cannot develop if social relations in the workplace, school, and family train 
individuals for subservience and opportunism rather than for autonomy and 
reciprocity. 

To some extent, the principle of protected social relations is implied in 
Marx: A good society would allow for freely developing social relations, 
albeit subject to some bounds established by technological, economic, and 
organizational necessity. Marx's ideals suggest something specific, but also 
demanding: To be "freely developing," social relations ought to develop 
according to their intrinsic norms. It is this point above all that Habermas 
extends and develops: Education should proceed by argument and not by 
authority; romance according to expressive attachments rather than, say, 
interests in economic security; economic cooperation according to needs and 
according to the satisfactions of the tasks rather than according to consider- 
ations of sex, race, or control over means of production. Marx's understand- 
ing of how persons develop human capacities implies a society that shelters 
and protects the relations essential to these capacities. This is why Marx's 
image of a postcapitalist society is more properly conceived as apostliberal- 
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ism rather than an antiliberalism. This ideal remains sound today, both 
social-psychologically and ethically. 

Marx himself failed, however, to see how this rational kemel is implied 
within the mystical shell of constitutional protections -the shell being the 
conflation of subjectivity with proprietorship of the body and the space 
around it. The problem with liberal constitutions is not the principle of 
protected relations, but the way these protections are institutionalized when 
humans are conceived according to metaphors of property. Marx, however, 
thought that the principle itself was misconceived. He thought, for example, 
that when these protections are conceived of as "rights" they require the 
application of universal and rigid entitlements to factually unequal and 
individually differentiated cases.48 In fact, rights can be more plausibly 
interpreted as limits and side-constraints that allow for the growth of differ- 
entiated relations.49 Marx made a mistake parallel to the liberal one. Liberal 
constitutions addressed themselves only to relations of political coercion, 
assuming that individuality and autonomy would flower if only this kind of 
power was limited. Marx addressed himself primarily to economic relations, 
and assumed that if only this kind of power could be limited, individuals 
would develop freely. 

Habermas's approach builds on Marx's critique of economic power, but 
he would extend rather than dismiss liberal protections. 

Regarding basic rights (such as freedom of speech and opinion, freedom of association 
and assembly, freedom of the press, etc.) that guarantee a politically functioning public 
sphere, it has to be shown that if they are going to be able to fulfill their original function 
at all, they can no longer be interpreted merely negatively in their application to a public 
sphere that has, in fact, been structurally transformed, but positively, as guarantees of 
participation.50 

The point would be to extend public space into spheres of social power 
such that individuals can use the space to increase control over their lives, 
and to form those capacities of citizenship that in turn help sustain a public 
sphere."' This would not involve politicizing privacy, but rather protecting 
both speech and intimacy from powers that violate their intrinsic norms. The 
faith of postliberal democrats is that, so protected, public space would grow 
alongside other social relations and increasingly substitute speech for power 
in mediating these relations. 

The question of the specific nature of such protections is more complex 
than the principle, but not irresolvable. The task is one of reinterpreting the 
protections that now exist, according to the images of personality and 
citizenship that they evoke but do not realize. Habermas points out that in 
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nations that are transforming from liberal to "socialist civil states" (such as 
Austria, Sweden, and West Germany), there is already a tendency to reinter- 
pret civil rights so that they extend "the order of publicity" from the "organs 
of government to every active, state-related organization," that is, to corpo- 
rations that have evolved a public role and character.52 Roberto Unger 
provides a more specific account, suggesting that the property-based model 
of rights (which evokes the goods of bodily security, economic indepen- 
dence, and the capacity to enter into social relations on an equal footing), be 
replaced by four classes of rights that specifically protect these goods.53 
"Immunity" rights would protect bodily and spatial security against organi- 
zations. "Destabilization" rights would protect actions aimed at disrupting 
social hierarchies that insulate themselves from challenge, and which there- 
fore threaten self-government. That is, these rights would guarantee partici- 
pation. "Market" rights would entitle one access to a portion of social cap- 
ital, helping to reduce, if not eliminate, the economic power of elites to 
withhold means of livelihood, as well as to provide a basis for workplace 
democracy.54 Finally, "solidarity rights" would legally express and generalize 
communal ties and expectations of mutual reliance that now exist as ad hoc 
side-constraints in private law. 

Other ways of interpreting the principle of protecting those social relations 
that individuate and produce public spheres would be possible, of course. 
Here, my aim has been simply to separate progressive dynamics from 
immanent constraints within the discourse of liberal constitutionalism, a 
discourse that will continue to mold our political fate for better or for worse. 

NOTES 

1. V. 1. Lenin, "The Proletarian Revolution and the Renegade Kautsky," in Robert Tucker, 
The Lenin Anthology (New York: W. W. Norton, 1975), 467-468. 

2. As I use it here, "postliberal democracy" encompasses the orientations of such works as 
Jurgen Habermas, Strukturwandel der Offentlichkeit (Darmstadt: Luchterhand, 1962); C. B. 
Macpherson, The Life and Times of Liberal Democracy (Oxford: Oxford University Press, 
1977); Benjamin Barber, Strong Democracy, (Berkeley: University of California Press, 1984); 
David Held, Models of Democracy (Stanford, CA: Stanford University Press, 1987); and Carol 
Gould, Rethinking Democracy (Cambridge: Cambridge University Press, 1988). 

3. See Sanford Levinson, Constitutional Faith (Princeton, NJ: Princeton University Press, 
1988). 

4. Compare the similar distinctions made by John B. Thompson, Studies in the Theory of 
Ideology (Berkeley: University of California Press, 1984), 131; and Goran Therborn, The 
Ideology of Power and the Power of Ideology (London: Verso, 1980), 84. 
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5. See Roberto Unger, The Critical Legal Studies Movement (Cambridge, MA: Harvard 
University Press, 1986), chap. 1. 

6. On the influence of the republican tradition in America, see Gordon S. Wood, The 
Creation of theAmerican Republic (New York: W. W. Norton, 1969); Forrest McDonald, Novus 
Ordo Seclorum (Lawrence: University of Kansas Press, 1985); and Russell Hanson, The 
Democratic Imagination inAmerica (Princeton, NJ: Princeton University Press, 1985), chap. 2. 

7. See Alexis de Tocqueville, Democracy inAmerica, George Lawrence, trans., J. P. Mayer, 
ed. (Garden City, NY: Doubleday, 1969), 180-195; Hanson, The Democratic Imagination in 
America, chap. 1. It is of central importance to the structure of liberal transformations that they 
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ESSAY

FORCES AND MECHANISMS IN
THE CONSTITUTION-MAKING PROCESS

JON ELSTERt

INTRODUCTION

The topic of this Essay is how new constitutions are made,
the mechanics of constitution-making. Surprisingly, there is no
body of literature that deals with the constitution-making process
in a positive, explanatory perspective. There are, to be sure, a
number of studies, on which I shall draw heavily, of particular
constitution-making episodes. Furthermore, there is a large com-
parative and theoretical literature on the ordinary legislative pro-
cess, as well as a substantial body of writings on comparative con-
stitutional law. Much has also been written on the consequences of
constitutional design-presidential versus parliamentary systems,
unicameralism versus bicameralism, and so on. But there is not, to
my knowledge, a single book or even article that considers the
process of constitution-making, in its full generality, as a distinctive
object of positive analysis.' Although the present Essay is by ne-

"t Robert K. Merton Professor of Social Science, Columbia University. This Essay
was presented as the 1995 Brainerd Currie Lecture at the Duke University School of
Law on February 13, 1995. Over the last five years I have discussed constitution-making
in Eastern Europe and elsewhere with a number of colleagues. I am especially grateful
to Stephen Holmes, Aanund Hylland, Claus Offe, Wiktor Osiatynski, Ulrich Preuss, Ad-
am Przeworski, and Cass Sunstein. I would also like to acknowledge the support of the
IRIS project and of the Center for the Study of Constitutionalism in Eastern Europe at
the University of Chicago Law School.

1. Among writers who have considered constitution-making in comparative perspec-
tive, MARKKU SUKSI, MAKING A CONSTITUTION: THE OUTLINE OF AN ARGUMENT
(1995) is mainly legal and normative. A more explanatory approach is found in chapter 8
of ANDREA BONIME-BLANC, SPAIN'S TRANSITION TO DEMOCRACY: THE POLrICS OF
CONSTITUTION-MAKING 135-61 (1987), but her discussion is less than fully general. Being
limited to transitions from authoritarianism to democracy, it does not, for instance, cover
such constitution-making episodes as the Federal Convention in Philadelphia. The articles
in CONSTITUTION MAKERS ON CONSTITUTION MAKING (Robert A. Goldwin & Art Kauf-
man eds., 1988) describe individual constitution-making episodes, with no comparative or
theoretical perspectives, except for the fact that the contributors were asked to address
the same set of questions. PATRICK A. FAFARD & DARREL R. REID, CONSTITUENT
ASSEMBLIES: A COMPARATIvE SURVEY (1991), while useful, is mainly descriptive (and,
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cessity somewhat sketchy, it takes a few steps towards remedying
that deficiency.

Another noteworthy gap in the literature is the absence of
normative discussions of the constitution-making process. Towards
the end of this Essay, I briefly address the issue of the optimal
design of the constitution-making process, an issue that is both
separate from and indirectly related to the issue of designing the
optimal constitution.

Creating a constitution involves making choices under con-
straints. In most of the cases that concern me, these are collective
choices-the work of a constituent assembly rather than of a sin-
gle legislator like Solon. We must consider, therefore, both the
goals of individual constitution-makers and the mechanisms by
which these are aggregated into collective choices. These are the
key notions in the Essay: constraints, individual motivations, and
systems of aggregation. I shall also consider the cognitive assump-
tions of the constitution-makers-their beliefs about what institu-
tional arrangements will bring about which results. These beliefs
form the bridge between overall goals and preferences for specific
constitutional provisions.

Constitutions can be written or unwritten. Some countries that
do have a written constitution also operate through unwritten
"constitutional conventions."' In the United States, for instance,
the independence of the central bank (i.e., the Federal Reserve
Board) is not explicitly stated in the constitution, as it is in some
other countries. Yet, de facto the Board enjoys considerable au-
tonomy because of a constitutional convention by virtue of which
any attempt by the executive or the legislature to interfere with its
activities would incur costly political sanctions. Other countries,
notably Britain, rely exclusively on constitutional conventions. In
this Essay, I am concerned exclusively with the making of written
constitutions. The emergence of unwritten conventions is subject to
causal mechanisms that remain poorly understood and that are in
any case very different from the (mainly) collective deliberations
that are the topic of the present Essay.3 From now on, then, the

to some extent, prescriptive).
2. GEOFFREY MARSHALL, CONSTITUTIONAL CONVENTIONS 9 (1984).
3. For some attempts to explain the emergence of conventions, see JAMES S.

COLEMAN, FOUNDATIONS OF SOCIAL THEORY (1990); JON ELSTER, THE CEMENT OF

SOCIETY (1989); RUSSELL HARDIN, COLLECTIVE ACTION (1982); ANDREW SCHOTTER,
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term "constitution" will always refer to a written document.
If we want to distinguish the constitution from other legal

texts, three criteria offer themselves. First, many countries have a
set of laws collectively referred to as "the constitution." Second,
some laws may be deemed "constitutional" because they regulate
matters that are in some sense more fundamental than others.
And third, the constitution may be distinguished from ordinary
legislation by more stringent amendment procedures. These char-
acterizations, however, do not always yield the same results.

New Zealand has a constitution according to the first and
second criteria, but not according to the third. In that country,
"only ordinary legislative efforts are required to supplement, modi-
fy or repeal the Constitution."4

Conversely, Israel has a constitution according to the second
and third criteria, but not according to the first. After 1948, there
was no agreement on the need for a constitution. Whereas some
"stressed the stabilizing effect of a constitution, which is particular-
ly necessary in a dynamic and volatile population," 5 others
"stressed the dangers of a rigid constitution, and the likely calami-
ties ensuing from a reactionary supreme court with powers of
judicial review, particularly in a dynamic society.",6 Although the
latter view prevailed, the Knesset since 1950 has adopted a num-
ber of basic laws that satisfy the second and third criteria. They
regulate basic matters such as the Knesset itself, Israel Lands, the
state president, the government, the state economy, the army, Jer-
usalem, capital of Israel, and the judiciary. Most of these laws
contain a provision that they cannot be modified during a state of
emergency, thus also satisfying the third criterion. In addition, the
law on the Knesset is entrenched in the sense of requiring an
absolute majority for its amendment.

THE ECONOMIC THEORY OF SOCIAL INSTITUTIONS (1981); ROBERT SUGDEN, THE ECO-
NOMICS OF RIGHTS, CO-OPERATION AND WELFARE (1986); MICHAEL TAYLOR, ANARCHY

AND COOPERATION (1976); EDNA ULLMANN-MARGALIT, THE EMERGENCE OF NORMs

(1977).
4. Julian N. Eule, Temporal Limits on the Legislative Mandate: Entrenchment and

Retroactivity, 1987 AM. B. FOUND. RES. J. 379, 394 n.61. Eule goes on to say, however,
that "[e]ven in such a system ... there remain moral and political restraints on the
legislative alteration of constitutional doctrine." Id. In other words, satisfaction of the first
criterion may to some extent automatically ensure satisfaction of the third.

5. Emanuel Gutmann, Israel Democracy Without a Constitution, in CONSTITUTIONS
IN DEMOCRATIC POLITICS 290, 292 (Vernon Bogdanov ed., 1988).

6. Id. at 295.

[Vol. 45:364
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Some countries have a body of "organic laws" that, although
not part of the document referred to as "the constitution," require
a supermajority for their amendment. In France, the requirement
is that of an absolute majority; in Hungary, it is two-thirds.

Some aspects ,of political life that we tend to think of as fun-
damental are not regulated by the constitution or not by all con-
stitutions; nor are the laws regulating them always subject to more
stringent amendment procedures. The most important example is
provided by laws governing elections to parliament. Some constitu-
tions specify the electoral system in some detail; others (Poland,
the Czech Republic) only in general outlines; and some (France,
Hungary) not at all. In Hungary, but not in France, electoral laws
are "organic" in the sense indicated above. The status of the cen-
tral bank is similarly omitted from most constitutions or men-
tioned only in general terms. An exception is the Czech constitu-
tion, which explicitly forbids the government from instructing the
bank. Even more striking is the absence from all constitutions
(known to me) of constitutional provisions ensuring the indepen-
dence of the state-owned media.

The main explanandum in this Essay is the adoption of a
document called "the constitution." In practice, this document will
also satisfy the second criterion. All constitutions regulate funda-
mental matters, although not only such matters nor all such mat-
ters. With the exception of New Zealand, it will also satisfy the
third criterion. Because of the fundamental importance of electoral
laws in regulating political life, I shall often treat them on a par
with constitutional provisions proper. This practice seems especial-
ly justified in the cases where the inclusion or noninclusion of
electoral laws in the constitution was a matter of debate in the
constitution-making process, as was the case, for instance, in the
making of the Constitution of the Fifth French Republic.7 I shall
also include in the explanandum the quasi-constitutional Round
Table Talks that took place in several East European countries in
1989 and 1990. The Polish talks, in particular, very explicitly took
the form of constitutional bargaining.s

7. ALAIN PEYREFITrE, C'trArr DE GAULLE 452 (1994).
8. For a survey of these events, see Jon Elster, Constitution-making in Eastern Eu-

rope: Rebuilding the Boat in the Open Sea, 71 PUB. ADMIN. 169 (1993).
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I. WAVES OF CONSTITUTION-MAKING

Let me begin by describing my universe. For reasons that I
shall discuss later, constitution-making tends to occur in waves.
From the late eighteenth century to the present, one can identify
at least seven such waves.

Modem constitution-making began in the late eighteenth
century. Between 1780 and 1791, constitutions were written for the
various American states, the United States, Poland, and France.9

The next wave occurred in the wake of the 1848 revolutions
in Europe. ° Counting all the small German and Italian states,
revolutions took place in more than fifty countries. Many of these
also adopted new constitutions-often replaced within a short
period by constitutions imposed by the victorious counterrevolu-
tionary forces.

A third wave broke out after the First World War. The newly
created or recreated states of Poland and Czechoslovakia wrote

9. Of these, I shall consider only the Federal Convention of 1787 and the French
Assemb]6e Constituante of 1789-1791. Concerning the latter, I have benefited especially
from JEAN EGRET, LA RiEVOLUTION DES NOTABLES (1950) and JEAN EGRET, NECKER,
MINESTRE DE LOUIS XVI (1975). Transcripts of the debates are found in ARCHIVES
PARLEMENTAIRES DE 1787 A 1860 PREMIkRE StRIE (1789 A 1799) (1875-1888) [herein-
after ARCHIVES PARLEMENTAIRES], to be supplemented by 1 ORATEURS DE LA
REVOLUTION FRANCAISE: LES CONSTITUANTS (Frangois Furet & Ran Hal6vi eds., 1989).
For the American debates and their background, I have mainly consulted CALVIN C.
JILLSON, CONSTITUTION MAKING: CONFLICT AND CONSENSUS IN THE FEDERAL CONVEN-
TION OF 1787 (1988); CATHY D. MATSON & PETER S. ONUF, A UNION OF INTERESTS:
POLITICAL AND ECONOMIC THOUGHT IN REVOLUTIONARY AMERICA (1990); and GORD-
ON S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC 1776-1787 (1969). The main
documentary sources, including notably James Madison's notes from the Convention, are
found in the four volumes of THE RECORDS OF THE FEDERAL CONVENTION OF 1787
(Max Farrand ed., 1966).

10. A comparative study of the 1848 movements is PRISCILLA ROBERTSON, REVOLU-
TIONS OF 1848 (1952). Useful studies of the making of the 1848 French constitution are
PAUL BASTID, DOCTRINES ET INSTITUTIONS POLITIQUES DE LA SECONDE RlPUBLIQUE
(1945), and JACQUES COHEN, LA PRPARATION DE LA CONSTITUTION DE 1848 (1935).
The minutes of the Constitutional Committee are published in PIERO CRAVERI, GENESI
DI UNA CONSTITUZIONE: LIBERTA E SOCIALISMO NEL DIBATITO CONSTITUZIONALE DEL
1848 IN FRANCiA 107-210, 223-302 (1985). One member of that committee wrote an
extraordinarily insightful analysis of its work. See ALEXIS DE TOCQUEVILLE, RECOLLEC-
TIONS: THE FRENCH REVOLUTION OF 1848 (J.P. Mayer & A.P. Kerr eds. & George
Lawrence trans., 1987) (1893). The German constitution-making of 1848 is the subject of
FRANK EYCK, THE FRANKFURT PARLIAMENT 1848-1849 (1968). See also 2 ERNST R.
HUBER, DEUTSCHE VERFASSUNGSGESCHICHTE (1960).
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their constitutions." The defeated German state adopted the
Weimar Constitution.

Next, the fourth wave occurred after the Second World War.
The defeated nations-Japan, Germany and Italy-adopted new
constitutions under the more or less strict tutelage of the Allied
Powers. 3

A fifth wave was connected with the breakup of the French
and British colonial empires. It began in India and Pakistan in the
1940s, but the process did not really gain momentum until the
1960s. In many cases, the new constitutions were modeled closely
on those of the former colonial powers. To name only a few ex-
amples, the constitution of the Ivory Coast was modeled on that
of the Fifth French Republic, whereas those of Ghana and Nigeria
followed the British "Westminster model."

A next wave is linked to the fall of the dictatorships in
Southern Europe in the mid-1970s. Between 1974 and 1978, Por-
tugal, Greece, and Spain adopted new democratic constitutions.'4

Finally, a number of former Communist countries in Eastern
and Central Europe adopted new constitutions after the fall of
communism in 1989. Although I do not have an exact count, there
must be a couple of dozen new constitutions in the region.'-

I know too little about the new constitutions in the ex-colo-
nial countries to take account of them in this Essay. But I shall

11. See AGNES HEADLAM-MoRLEY, THE NEW DEMOCRATIC CONSTITrrIONS OF

EUROPE 46-48 (1929).
12. 1d. at 44; see also 5 ERNST R. HUBER, DEUTSCHE VERFASSUNGSGESCHICHTE

1178 (1978) (chronicling events leading to the adoption of the Weimar Constitution).
13. Good studies of the making of the West German Constitution of 1949 (the only

one of the post-1945 constitutions to be examined here) include J. FORD GOLAY, THE
FOUNDING OF THE FEDERAL REPUBLIC OF GERMANY (1958) and PETER H. MERKL,

THE ORIGIN OF THE WEST GERMAN REPUBLIC (1963). Transcripts of the relevant de-

bates are found in PARLAMENTARISCHER RAT: VERHANDLUNGEN DES

HAUPTAUSSCHUSSES (1948-49).
14. For a discussion of Spain's constitution-making process, the only one of this wave

that I consider below, see BONimE-BLANC, supra note 1; JOSEP M. COLOMER, GAME
THEORY AND THE TRANSITION TO DEMOCRACY: THE SPANISH MODEL (1995); Francisco

Rubio Llorente, The Writing of the Constitution of Spain, in CONSTrrITUON MAKERS ON
CONSTrITUTION MAKING, supra note 1, at 239.

15. See generally E. EUR. CONST. REV. (reporting on the constitution-making process
in Eastern and Central Europe); RFE/RL Research Institute, Radio Free Europe/Radio
Liberty, Inc., REPORT ON EASTERN EUROPE (1989-1991); RFE/RL Research Institute,
Radio Free Europe/Radio Liberty, Inc., RFE/RL RESEARCH REPORT (1991-present). I
shall refer to the Radio Free Europe publications as "RFE" followed by the date of
publication. A more synthetic exposition is offered in Elster, supra note 8.
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draw on constituent episodes from all the other waves and also on
some isolated episodes that were not part of any wave.16 Most of
my examples will be taken from the American and French assem-
blies of the 1780s and the East European constituent bodies of the
1990s.

My universe is limited, therefore, to Europe and North Amer-
ica. I shall ignore not only the recent Asian and African constitu-
tions, but also the rich history of constitution-making in Latin
America. I simply know too little about the history, culture, and
languages of these parts of the world to be able to interpret their
constitution-making experiences with any kind of confidence.

Before I deal with the constraints, motivations, and aggrega-
tion mechanisms, let me point to a large fact that may help us
understand why constitutions occur in waves. The fact is that new
constitutions almost always are written in the wake of a crisis or
exceptional circumstance of some sort.17 There are some excep-
tions. The Swedish Constitution of 1974, for instance, was made
under entirely undramatic circumstances.18 The new Canadian
Constitution of 1982 may also count as a counterexample, al-
though the context here was somewhat more tense. By and large,
however, the link between crisis and constitution-making is quite
robust.

I have identified a number of circumstances that induce con-
stitution-making. First, there is social and economic crisis, as in the

16. These include notably the making of the French Constitution of 1958 and of the
Canadian Constitution of 1982. For the former, see JEAN-MARIE DENQUIN, 1958: LA
GENtSE DE LA VE RPUBUQUE (1988) and L'tCRITURE DE LA CONSTrUTION DE 1958
(Didier Maus et al. eds., 1992). Documentation and transcripts of relevant debates are
found in 1-3 DOCUMENTS POUR SERVIR A L'HISTOIRE DE L'LABORATION DE LA CON-
STIUTION DU 4 OCTOBRE 1958 (Comit6 National Charg6 de la Publication des Travaux
Prdparatoires des Institutions de ]a Ve Rdpublique ed., 1987-1991). For the latter, see
notably PETER H. RUSSELL, CONSTITUTIONAL ODYSSEY: CAN CANADIANS BECOME A

SOVEREIGN PEOPLE? (2d ed. 1993). Documentary background is provided in CANADA'S
CONSTrrUTON Acr 1982 & AMENDMENTS: A DOCUMENTARY HISTORY (Anne F.
Bayefsky ed., 1989).

17. See RUSSELL, supra note 16, at 106 ("No liberal democratic state has accom-
plished comprehensive constitutional change outside the context of some cataclysmic situa-
tion such as revolution, world war, the withdrawal of empire, civil war, or the threat of
imminent breakup.").

18. See generally Olof Ruin, Sweden: The New Constitution (1974) and the Tradition
of Consensual Politics, in CONSTrTri=ONS IN DEMOCRATIC POITICS, supra note 5, at 309
(describing Sweden's process of constitutional reform, which included two appointed par-
liamentary commissions and spanned almost two decades before a new constitution was
adopted in 1974).
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making of the American Constitution of 1787 or the French Con-
stitution of 1791."9 Let me emphasize that the making of the first
French constitution was not an effect of the French revolution, but
rather its cause: The economic crisis caused the constitution-mak-
ing process, which eventually turned into a political revolution.
Second, there is revolution, as in the making of the 1830 Charter
in France or the French and German 1848 Constitutions. Third,
there is regime collapse, as in the making of the new constitutions
in Southern Europe in the mid-1970s and in Eastern Europe in
the early 1990s. Fourth, there is fear of regime collapse, as in the
making of the French Constitution of 1958, which was imposed by
de Gaulle under the shadow of a military rebellion. The making
of the 1791 Polish Constitution also illustrates this case. Fifth,
there is defeat in war, as in Germany after the First and Second
World Wars, or in Italy and Japan after the Second. Sixth, there is
reconstruction after war, as in France in 1946. Seventh, there is
the creation of a new state, as in Poland and Czechoslovakia after
the First World War. Eighth and finally, there is liberation from
colonial rule, as in the United States after 1776 and in many third
world countries after 1945.

We are now in a position to understand the phenomenon of
constitution-making waves. First, we may dismiss some of the
waves as spurious or accidental. The temporal proximity of the
American Constitution of 1787 and the French and Polish Consti-
tutions of 1791 is just a coincidence. The same is true, I believe,
of the almost simultaneous collapses of the South European dicta-
torships around 1975. The other waves, however, are nonspurious.

19. With regard to France in 1789, the assertion of a crisis is a truism. The finances
of the kingdom were in a shambles because of military overcommitments. The last har-
vest had been disastrous, and the winter cruel. Moreover, these acute pressures emerged
against a background of chronic anomie. The hierarchies were crumbling. All classes
harbored intense resentments, either against each other or against the royal administra-
tion. Intellectual criticism was rampant. Although the direct purpose for calling the Es-
tates General was to raise revenue, they were ineluctably transformed into a general
attack on privilege. With regard to America in 1787, the assertion of a general crisis is
more controversial. However, although the economy was prosperous, there was a wide-
spread belief that the country was badly governed. The state legislatures, according to
this perception, acted on partisan and myopic motives, and Congress was too weak to
restrain or coordinate their behavior. Moreover, many believed that this political misbe-
havior was having dire economic consequences, such as the printing of paper money, the
cancellation of debts, and the confiscation of property. For explanatory purposes, the
existence of these beliefs is more important than their accuracy.
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In some cases, the constitution-making episodes came in clus-
ters because they were triggered by the same event. Here, the
clustering is explained by the principle "similar causes, similar
effects." This argument applies to the waves of constitution-making
in the United States after 1776, in the third world after decolo-
nization, and in numerous European countries after the First or
the Second World War.

In other cases, the triggering events occurred in a chain reac-
tion. By this I do not mean that constitution-making in one coun-
try triggered constitution-making in another, but that the event
that caused constitution-making in one country triggered similar
events, with constitution-making consequences, in another.

The chain reaction cases can be further subdivided into two
categories. First, one triggering event can serve as a cognitive
model for another. This was the mechanism by which the outbreak
of the French Revolution of 1848 triggered many similar events in
Germany. By appealing to this mechanism we can also assert, I
think, that the 1992 breakup of the Czechoslovak federation was
triggered by the earlier breakups of the Yugoslav and Soviet fed-
erations.' What happens in such cases is that courses of action
that previously were unthinkable or appeared as mere abstract
possibilities suddenly become vivid and realistic options.

Second, what happens in one country may influence what
happens elsewhere by the mechanism of upgrading of beliefs. An
example is provided by the classical domino theory that governed
American foreign policy for many years. The idea was that if the
Americans yielded in, say, Vietnam, this would send a signal to
other governments in the region-and to the insurgency move-
ments-about the willingness of the Americans to intervene. Much
the same idea underlies recent Russian policy in Chechnya. More
relevantly for the present purposes, the 1989-1990 Round Table
Talks in Eastern Europe illustrate the same pattern. The lack of
Soviet intervention in Poland enabled the Hungarians to upgrade

20. Some scholars who discuss the breakup of Czechoslovakia argue that the aboli-
tion of the centralizing Communist regimes combined with long-standing ethnic or nation-
al hostilities contributed to the splits. For this "similar causes, similar effects" argument,
see Eric Stein, Musings at the Grave of a Federation, in INSTITUTIONAL DYNAMICS OF
EUROPEAN INTEGRATION: 2 ESSAYS IN HONOUR OF HENRY G. SCHERMERS 641, 647
(Deirdre Curtin & Ton Heukels eds., 1994). I argue against this interpretation in Jon
Elster, Transition, Constitution-making and Separation in Czechoslovakia, 36 ARCHIVES
EUROPtENNES DE SOCIOLOGIE 105 (1995).
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their beliefs about the likelihood of Soviet intervention in their
country. For the Czechoslovaks, it was the Soviet nonintervention
in East Germany that made them understand that there would not
be a repetition of 1968. In addition, the Polish institution of
Round Table Talks between the regime and the opposition provid-
ed a cognitive model for all the later transitions.

II. CONSTRAINTS

So far I have tried to identify the conditions under which a
country enters the constitution-making process. I now turn to my
main topic, which is to understand the inner dynamics of that
process. My focus will be on constitution-making in constituent
assemblies, although I shall also refer to constitutions that were
more or less imposed by a single political actor.

Consider first the constraints. Although most constituent as-
semblies in recent times have been relatively unconstrained, there
are some important exceptions, notably the assemblies that created
the American Constitution, the French Constitution of 1791, and
the German Constitution of 1949. This part will focus on these
three episodes.

Let me first distinguish between upstream and downstream
constraints. Upstream constraints are imposed on the assembly
before it starts to deliberate. Downstream constraints are created
by the need for ratification of the document the assembly produc-
es. As we shall see, this division is somewhat misleading, but it
serves as a useful starting point.

Constituent assemblies are rarely self-created; rather, they
have an external creator. In fact, they usually have two creators.
On the one hand, there is the institution or individual that makes
the decision to convene a constituent assembly. In the United
States in 1787, this decision was made by the Continental Con-
gress. In France in 1789, it was made by the King. In Germany in
1949, it was made by the Western occupying powers. On the other
hand, there is the institutional mechanism that selects delegates to
the constituent assembly. In the United States and in Germany,
the delegates were selected by the state legislatures.2' In Germa-
ny, the selection of delegates was subject to a constraint imposed

21. In the U.S., an exception was South Carolina, in which the legislature authorized
the governor to choose the delegates.
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by the Allied Powers, namely that their number be proportional
to the population of the states. In France in 1789, the delegates
were selected by the three estates, with the King having decided
that the Third Estate should have as many delegates as the two
other estates taken together.22

These upstream actors or agencies will often seek to impose
constraints on the procedures of the assembly or on the substance
of the constitution. The Continental Congress instructed the Feder-
al Convention to propose changes to the Articles of Confedera-
tion, not to propose an entirely new constitution. The delegates
from Delaware came to the Convention with instructions from the
state legislature to insist on equality of voting power for all states
in the new constitution; in fact, they had asked to be so instruct-
ed. In France, many delegates came with instructions from their
constituency to vote for an absolute veto for the King in the new
constitution and to insist on voting by estate rather than by head.
In Germany, the occupying powers insisted that the new constitu-
tion had to vest most powers in the states because they feared
that a strong federal government might give rise to a new authori-
tarian regime.

Downstream constraints arise from the process of ratification.
If the framers know that the document they produce will have to
be ratified by another body, knowledge of the preferences of that
body will act as a constraint on what they can propose. In the
United States, the fact that the Constitution had to be ratified by
the states meant that the framers were not free to ignore the
interests of the states. In France, the King claimed a power of
veto over the constitution-a veto he was certain to exercise un-
less he got a veto in the constitution. In Germany, the Allied
Powers also reserved for themselves the right to approve the con-
stitution before it was passed on to approval by popular referen-
dum.

We now see why the division between upstream, self-imposed,
and downstream constraints is somewhat arbitrary. Typically, the
downstream constraints are in fact imposed by the upstream au-
thority. Another even more important difficulty is that the very
idea of external constraints is misleading in this context. Constitu-
tion-makers do not always respect the instructions from their up-

22. For the complex origins of this momentous decision, see EGRET, NECKER,
M ESTRE DE LOUIS XVI, supra note 9, at 233-48.
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stream creators, including instructions about downstream ratifica-
tion. And a constraint that can be ignored is no constraint. At the
Federal Convention, the framers ignored the instructions from the
Continental Congress on three crucial points when they decided to
write an entirely new constitution, to seek ratification by state
conventions rather than state legislatures, and to require ratifica-
tion by nine states rather than by unanimity. In France, the con-
stituent assembly decided to ignore the instructions of their con-
stituencies with regard to both the voting procedures and the
King's veto. In Germany, finally, the constituent assembly success-
fully insisted on ratification by the state legislatures rather than by
popular referendum. The German framers also managed to resist
some, although not all, of the decentralizing instructions that the
Allies had given them.

The relation between the assembly and its creators can be
summarized in two opposing slogans: "Let the kingmaker beware
of the king" versus "Let the king beware of the kingmaker." In
the three cases I have discussed, the king-the assembly-by and
large won out over the kingmaker-the upstream authorities. In
Philadelphia and Paris, this outcome was to be expected. Almost
by definition, the old regime is part of the problem that a con-
stituent assembly is convened to solve. There would be no need to
have an assembly if the regime was not flawed. But if it is flawed,
why should the assembly respect its instructions?

The German case is more complicated. The most important
factor was that the new political climate created by the Prague
Coup of February 1948 enabled the German framers to ignore
many of the instructions of the occupying powers. They successful-
ly argued that ratification by referendum would give a dangerous
scope for Communist propaganda. Also, they got a hearing for
their claim that an excessively decentralized Germany would be an
easy prey for Communist takeover. They were able to play on
internal division among the Allied Powers and exploit the fact that
the British wanted to be relieved quickly of the costs of occupa-
tion.

23. GOLAY, supra note 13, at 1, 8, 17, 100, 110.
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III. DESIRES AND BELIEFS

I now consider the desires and beliefs-the motivations and
motivational assumptions-of the framers. On the one hand, the
framers themselves may be swayed by a number of more or less
respectable motivations. On the other hand, they regularly make
certain assumptions about the motivations of future voters, poli-
ticians, judges, central bankers, and other actors whose behavior is
to be regulated by the constitution.

There is no reason to expect these assumptions to mirror the
motivations of the framers themselves. The American framers, for
instance, certainly saw themselves as moved by loftier motives
than those for whom they were legislating.24 At the Federal Con-
vention, a dispassionate and disinterested framer such as James
Madison consistently argued that the Constitution had to be writ-
ten on the Humean assumption that "every man must be supposed
a knave."'  Although he used public choice arguments,2 6 Madi-
son's own behavior cannot be explained by public choice theory.

In discussing these motivations and assumptions, I shall distin-
guish between interest, passion, and reason.' Roughly speaking,
interest divides into personal interest, group interest, and institu-

24. ARTHUR 0. LOVEJOY, REFLECTIONS ON HUMAN NATURE 51-52 (1961).
25. DAVID HUmE, ESSAYS: MORAL, POLITICAL AND LITERARY 42 (Eugene F. Miller

ed., 1987) (1777). For the influence of Hume on the American framers, see MORTON G.
WHITE, PHILOSOPHY, THE FEDERALIST, AND THE CONSTITUTION 13-22 (1987).

26. For some examples, see 2 THE RECORDS OF THE FEDERAL CONVENTION OF
1787, supra note 9, at 109, 114, 123.

27. It is very common to oppose these to each other in a pairwise fashion. David
Hume, when addressing the relation between passion and reason, argued that the latter
was and ought only to be the slave of the former. DAVID HUME, A TREATISE OF HU-
MAN NATURE 415 (L.A. Selby-Bigge ed., 2d ed. 1978) (1739-1740). Roughly speaking, he
meant that there could be no rational deliberation about ends, only about means. Albert
Hirschman has considered the changing attitudes towards passions and interests in the
eighteenth century, arguing that the dominance of interest over passion in a commercial
society constituted a "political argument[] for capitalism before its triumph." ALBERT 0.
HIRSCHMAN, THE PASSIONS AND THE INTERESTS at iii (1977). In many discussions of the
debates at the Federal Convention, reason and interest are believed to exhaust the mo-
tives of the framers. See JILLSON, supra note 9, at 193-94 (citing Madison, Alexander
Hamilton, and de Tocqueville to the same effect); see also Jack N. Rakove, The Great
Compromise: Ideas, Interests, and the Politics of Constitution Making, 44 WM. & MARY
Q. 424 (1987). Below, I cite a passage from La Bruyhre in which all three motivations
are considered together. For a discussion of this trio of motives among the American
founders, see WHITE, supra note 25, at 102-12. For a discussion in a different constitu-
tional setting, see REG WHITAKER, Reason, Passion and Interest: Pierre Trudeau's Eternal
Liberal Triangle, in A SOVEREIGN IDEA 132 (1992).
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tional interest. Passion divides into sudden or impulsive passions
and standing or permanent ones. Reason, finally, is characterized
by an impartial concern for the public good or for individual
rights. Let me now consider these motivations in more detail.

A. Interest

1. Personal Interest. The personal interest of constitution-
makers in specific constitutional clauses is a relatively marginal
factor, although it does play a certain role in some cases. While
few today would defend the Beard thesis that the framers at the
Federal Convention were motivated mainly by their own economic
interests,' statistical analysis of the vote patterns suggests that
these interests have some explanatory power.29 In the making of
the recent Romanian and Bulgarian constitutions, several pro-
visions apparently owe their origin to a desire of the former
Communists to escape criminal prosecution."

The most blatant example I know is found in the making of
the Czech Constitution of 1992. The decision by the Czech Par-
liament to create a bicameral parliament in the new constitution
was widely seen as an incentive offered to the Czech deputies in
the Federal Assembly to pass a constitutional law abolishing the
federation in exchange for a place in the new Senate.3 It belongs
to the story that afterwards the Czech deputies reneged on their
promise in order to keep their rivals out of the political limelight.
Three years after the adoption of the constitution, elections to the
Senate have not taken place or been scheduled. As another exam-
ple of self-serving constitution-making, one may cite the unusually
strong immunity that the Czech framers granted themselves, re-
quiring the consent of parliament before criminal prosecution of

28. See CHARLES A. BEARD, AN ECONOMIC INTERPRETATION OF THE CONSTITU-
TION OF THE UNITED STATES (1986).

29. Robert A. McGuire, Constitution Making: A Rational Choice Model of the Feder-
al Convention of 1787, 32 AM. J. POL SCI. 483, 484 (1988).

30. In the Romanian case, this statement is conjectural and based on indirect evi-

dence only. For the Bulgarian case, see Kjell Engelbrekt, Constitution Adopted, Elections

Set, RFE Aug. 16, 1991, at 1, 2.
31. See Jiri Pehe, The Waning Popularity of the Czech Parliament, RFE Nov. 12,

1993, at 9; see also Vojtech Cepl & David Franklin, Senate, Anyone?, E. EUR. CONST.

REV., Spring 1993, at 58, 60 (arguing that even though the decision to create a bicameral

parliament was based on self-interest, it had the effect of ensuring an indissoluble, uni-

cameral parliament that has provided governmental stability).
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deputies on any matter whatsoever. In essence, they used the
constitution to get rid of traffic penalties. 2

2. Group Interest. Group interest is a much more important
factor in the constitution-making process. At the Federal Conven-
tion, the interests of the states were a crucial determinant of the
outcome. These interests were reflected both in substantive and
procedural provisions of the Constitution. Substantively, the Con-
stitution embodies a compromise between the interests of the slave
states and those of the trading states.33 Procedurally, the small
states successfully insisted on equality of voting power for all
states in the Senate.34

In the French Assembly of 1789, the interests of the estates
were an important factor in the initial procedural debates. The
nobility and the clergy wanted the assembly to vote by estate,
which would enable them to outvote the Third Estate. The Third
Estate insisted on voting by head, which would enable them, with
the help of a few renegades, to outvote the other two estates. The
matter was resolved in favor the Third Estate.

In modem constituent assemblies, the interests of political
parties are often decisive in shaping electoral laws and various
parts of the machinery of government. Typically, large parties
prefer majority voting in single-member districts, whereas smaller
parties insist on proportional elections. The making of several
post-Communist constitutions in Eastern Europe illustrates this
idea. In the immediate aftermath of 1989, for instance, the small
Communist or ex-Communist parties in Poland and Czechoslovakia
insisted on proportional elections. Large parties with a reasonable
chance of forming the government may also insist on a construc-
tive vote of no confidence, which strengthens the position of gov-
ernment vis-h-vis parliament. The making of the Spanish Constitu-
tion of 1978 illustrates this point.35 Parties with a strong presiden-

32. Jan Sokol, Discussions in Prague, in CONSTITUTIONALISM IN EAST CENTRAL EU-
ROPE: DISCUSSIONS IN WARSAW, BUDAPEST, PRAGUE, BRATISLAVA 92, 93 (Irena
Grudzinska-Gross ed., 1994).

33. See WiLLnAM H. RIKER, THE ART OF POLITICAL MANIPULATION 89-102 (1986);
see also Paul Finkelman, Slavery and the Constitutional Convention: Making a Covenant
with Death, in BEYOND CONFEDERATION: ORIGINS OF THE CONSTITUTION AND AMERI-
CAN NATIONAL IDENTITY 188 (Richard Beeman et al. eds., 1987).

34. Rakove, supra note 27, at 424.
35. BONIME-BLANC, supra note 1, at 77.

[Vol. 45:364



CONSTITUTION-MAKING

tial candidate tend to insist on a strong presidency, whereas other
parties try to reduce the power of that office. The making of the
Polish Constitution of 1921 illustrates that connection. 6

In federally organized states such as Germany, Canada, or the
former Czechoslovakia, the interests of the states are invariably a
key factor. As was the case at the Federal Convention, the smaller
states argue for equal representation in the federal government,
and the larger states for proportionality. In Czechoslovakia, for
instance, Slovakia, with one-third of the population, managed to
ensure that half of the judges of the constitutional court would be
Slovaks and that the chairmanship of the central bank would ro-
tate annually between a Czech and a Slovak.

Connections of this kind are commonplaces of political life,
and the bread and butter of political scientists. They are compli-
cated, however, by another basic fact of political life: Even when
groups act to promote their interest, they tend to argue publicly in
terms of impartial values.37 When large parties argue for majority
voting, they do not refer to the interests of large parties but to
the interest of the country in having a stable government. Con-
versely, small parties arguing for proportional elections do not
refer to the interests of small parties but to the values of democ-
racy and broad representation. Parties with a strong presidential
candidate regularly argue in terms of the country's need for a
strong executive. Other parties refer instead to the dangers of a
strong executive. Both small and large states appeal to the impar-
tial value of equality-equal influence of states in the former case,
and equal influence of voters in the latter.38

A caveat is necessary, however. Although it is true that self-
serving arguments tend to dress themselves in public-interest garbs,
the converse argument-that all impartial argument is nothing but
self-interest in disguise-is invalid. In some cases, the conclusion is
demonstrably false. I give examples later. More generally, the re-

36. See Jon Elster, Bargaining Over the Presidency, E. EUR. CONST. REV., Fall
1993/Winter 1994, at 95, 95.

37. For an argument why a public setting induces public-regarding glosses on private
deals, see Jonathan R. Macey, Promoting Public-Regarding Legislation Through Statutory
Interpretation: An Interest-Group Model, 86 COLUM. L. REV. 223 (1986).

38. Thus, at the Convention, John Dickinson argued that any scheme that would give
some states no representation in the Senate would be "unfair." 1 THE REcORDS OF THE
FEDERAL CONVENTION OF 1787, supra note 9, at 159. Madison argued that any deviation
from proportional representation was "unjust." Id. at 151.
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ductionist claim is internally incoherent. If nobody was ever
moved by the public interest, nobody would have anything to gain
by appealing to it. Self-serving appeals to the public interest are
parasitic on genuine appeals.39

3. Institutional Interest. Institutional interest in the consti-
tution-making process operates when a body that participates in
that process writes an important role for itself into the con-
stitution.4 We can observe this factor at work in many cases, as
in the making of the Polish Constitution of 1921 or the French
Constitution of 1946. In both cases, the parliament that wrote the
constitution did its best to reduce the role of the executive and to
promote the role of parliament. I conjecture that institutional
interest has also been the most important factor in the making of
the post-1980 constitutions in Eastern Europe. Let me briefly
sketch four implications of that hypothesis and see how well they
are verified.

A first implication is that constituent assemblies that also
serve as ordinary legislatures will give preponderant importance to
the legislative branch at the expense of the executive-president
and cabinet-and the judiciary. In Eastern Europe, this implication
is relatively well confirmed. All the constituent assemblies were
also ordinary legislatures. Except in Poland, the presidents are not
strong. That exception does not, however, count as evidence
against the hypothesis, as the presidency in that country was an
artifact of the Round Table Talks rather than the creation of a
democratic assembly. Except for Hungary, which adopted the con-
structive vote of no confidence, no country has adopted provisions
that would strengthen the position of the executive vis-h-vis parlia-
ment.41 It counts against the hypothesis, however, that the consti-

39. Cf ELSTER, supra note 3, at 125 (discussing the analogous relationship between
social norms and self-interest).

40. If one believes, as I do, in methodological individualism, talk about group inter-
est and institutional interest can never be more than shorthand for individuals' motiva-
tions. If members of a parliamentary caucus, for instance, do not follow the party line,
they may fail to get renominated or reelected, or suffer financial sanctions. In other cas-
es, legislators seem to identify with the institution to which they belong. Independent of
reelection, they tend to feel pride in their institution because of a need for cognitive

consonance ("This must be an important institution since I am a member of it") or
through socialization.

41. In the Romanian Constitution, however, there is a provision (Art. 113) that al-
lows the executive to engage its responsibility on a law, so that it is automatically passed
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tutional courts are quite strong, except for Poland and Romania,
where their decisions can be overruled by parliament with a two-
thirds majority (Romania) or even a simple majority (Poland).42

A second implication is that unicameral and bicameral constit-
uent assemblies will tend to create, respectively, unicameral and
bicameral constitutions-a prediction that is largely born out.
Bicameral assemblies in Poland and Romania created bicameral
constitutions; unicameral assemblies in Hungary, Slovakia, and
Bulgaria created unicameral constitutions. The only exception to
the pattern is the Czech Republic, where, as indicated earlier, a
unicameral assembly created a bicameral constitution as an incen-
tive for the Czech deputies to the upper house of the Federal
Assembly to vote for the dissolution of the federation.

A third implication is that to the extent that the president is
involved in the constitution-making process, he will tend to pro-
mote a strong presidency. Here, the distinction between personal
and institutional interests may be a tenuous one. Yet it appears to
me that Walesa and Havel, in their efforts to strengthen the presi-
dency, have not simply been out to enhance their own power.
Rather, I believe that from their vantage point the advantages of
a strong presidency, which can prevent chaos and ensure efficiency
in the difficult transition period, have seemed obvious and over-
whelming.

A final implication is that constitution-making parliaments will
give themselves large powers to amend the constitution. In partic-
ular, their institutional interest would not recommend that changes
in the constitution be submitted to referendum or be adopted by
two successive parliaments. With the exception of Romania, where
approval by referendum is mandatory, this implication is con-
firmed. The importance of the Romanian exception is attenuated
by the fact that the deputies can change the constitution by the

unless parliament votes a motion of no confidence. This provision is very similar to Art.
49(3) of the French Constitution of 1958. Although it was supposed to be used only
exceptionally, see Comit6 Consultif Constitutionnel (Aug. 12, 1958), in 2 DOCuMENTS
POUR SERVIR A L'HISTOIRE DE L'tLABORATION DE LA CONSTITUTION DU 4 OCTOBRE

1958, supra note 16, at 367, 505-06, Art. 49(3) has been an extremely efficient tool in

the hands of successive governments. The Romanian provision has not had a similar
importance.

42. Although the statutory law regulating the Polish court says that a two-thirds
majority is needed, that statute itself can be changed by simple majority.
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"backdoor" procedure of overruling decisions by the constitutional
court.

By and large, therefore, the hypothesis that constitution-mak-
ers are motivated by institutional interest fares quite well in East-
ern Europe. Whereas group interest has strong explanatory power
with regard to electoral laws, institutional interest is a stronger
determinant of the machinery of government. Institutional interest
fails, however, to explain the creation of strong constitutional
courts, an institution that was nowhere represented in the constitu-
tion-making process and that nevertheless did quite well out of it.
Along another dimension, the hypotheses do less well in Hungary
than in the other countries. By adopting the constructive vote of
no confidence and creating a strong constitutional court, the Hun-
garian constitution-makers abdicated some of their most important
powers. It is possible, though, that they did not intend or foresee
that the court would become as strong as it has turned out to
be.43

B. Passion

I now turn to the role of passions-sudden or permanent-in
constitution-making. Let me first digress for a moment from the
motives of the framers to consider the motives of the framed, if I
may use that expression to designate the actors whose behavior is
to be regulated by the constitution. From a traditional view, a key
role of the constitution is to prevent the framed from acting on
sudden, unconsidered impulses: "Constitutions are chains with
which men bind themselves in their sane moments that they may
not die by a suicidal hand in the day of their frenzy."'  This re-
straining function is achieved partly by built-in delays in the ma-

43. The Hungarian constitutional court has been called the strongest in the world.
See Ethan Klingsberg, Judicial Review and Hungary's Transition from Communism to
Democracy: The Constitutional Court, the Continuity of Law, and the Redefinition of
Property Rights, 1992 B.Y.U. L. REv. 41.

44. JOHN E. FINN, CONSTITUTIONS IN CRISIS 5 (1991) (quoting John Potter Stockton
in debates over the Ku Klux Klan Act of 1871). On the general theme of self-binding,
see JON ELSTER, ULYSSES AND THE SIRENS Ch. II (1979) and Stephen Holmes,
Precommitment and the Paradox of Democracy, in CONSTITUTIONALISM AND DEMOCRACY
195 (Jon Elster & Rune Slagstad eds., 1988). On the theme of constitutional self-binding,
see Jon Elster, Intertemporal Choice and Political Thought, in CHOICE OVER TIME 35,
35-45 (George Loewenstein & Jon Elster eds., 1992). For a discussion of the putative
paradoxes involved in self-binding, see PETER SUBER, THE PARADOX OF SELF-AMEND-
MENT 1-16 (1990).
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chinery of government, such as bicameralism and suspensive veto,
and partly by time-consuming amendment procedures.

Similarly, it has been argued that the constitution should
protect ethnic or religious minorities from oppression by majorities
that are subject to permanent passions and prejudice. As Cass
Sunstein writes, "Constitutional provisions should be designed to
work against precisely those aspects of a country's culture and
tradition that are likely to produce most harm through that
country's ordinary political processes."4 5 A bill of rights is the
most prominent instrument for ensuring that protection. Another
mechanism is to reserve some seats in parliament for minority
groups.

It would indeed be a good thing if constitutions could serve
these two functions. They will do so, however, only if the condi-
tions of the framers are sufficiently different from those of the
framed. But consider the analogy that constitutions are chains
imposed by Peter when sober on Peter when drunk.' If constitu-
tions are typically written in times of crisis, it is not obvious that
the framers will be particularly sober. The French constitution-
makers of 1791, for instance, were not famous for their sobriety,
and the document they produced, which eschews bicameralism as
well as judicial review, contains few devices for restraining majori-
ties that are swept by passion.

Similarly, the framers will typically be subject to the same
standing passions and prejudices as the framed. As observed by
Adam Przeworski and Fernando Limongi, "[A]dvocates of commit-
ment... do not consider the political process by which such
commitments are established."'47 In Bulgaria, for instance, one
might wish for the constitution to protect the rights of the Muslim,
Turkish-speaking minority against oppression by ethnic Bulgarians.
The fact is, however, that the latter exploited their control of the
constitution-making process in 1990-1991 to adopt some of the
most illiberal provisions in the new East European constitutions.4

45. Cass R. Sunstein, Constitutionalism, Prosperity, Democracy: Transition in Eastern
Europe, in 2 CONST. POL. ECON. 371, 385 (1991).

46. Holmes, supra note 44, at 196.
47. Adam Przeworski & Fernando Limongi, Political Regimes and Economic Growth,

J. ECON. PERSP., Summer 1993, at 51, 66.
48. Standing passions can be overcome, though, if the constitution is written under

foreign supervision or by a small and enlightened minority within the country. The illib-
eral provisions in the first draft of the recent Romanian Constitution were eliminated
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There is one particular passion that has, somewhat surprising-
ly, played a considerable role in constitution-making. This is vanity
or self-love, amour-propre, which many moralists from La Roche-
foucauld onwards have considered the most powerful human emo-
tion. Not surprisingly, we find it both in the framers and in the
assumptions they make about the framed.

Consider first vanity, or rather fear of the effects of vanity, in
the framers. At the Federal Convention, the delegates decided at
the outset to adopt a rule of secrecy because they understood
themselves well enough to know that if they had once adopted a
position in public, vanity might keep them from changing their
mind later. As Madison said later, "Had the members committed
themselves publicly at first, they would have afterwards supposed
consistency required them to maintain their ground, whereas by
secret discussion no man felt himself obliged to retain his opinions
any longer than he was satisfied of their propriety and truth, and
was open to the force of argument., 49 I shall argue, however,
that secrecy may also tend to move the proceedings away from
discussion and towards threat-based bargaining.

Consider next vanity in the framed. At the first French As-
sembly, many speakers asserted that one should never place an
agent in a situation in which his vanity might lead him to act
against the public interest. The prosecutor also should not serve as
judge because if the functions are combined, the amour-propre of
the magistrate might bias him towards the guilt of the accused. 0

A merely suspensive veto for the king would not have the intend-
ed effect of making the assembly reconsider its decision because
its amour-propre would prevent it from backing down."1

C. Reason

Another French moralist, La Bruy~re, wrote that "[n]othing is
easier for passion than to overcome reason: its great triumph is to
win out over interest."'52 Sometimes, however, reason can win out

after strong pressure from the Council of Europe. And it is at least arguable that the
standing passion for levelling equality among the Americans was overcome by the elitist
Constitution of 1787.

49. 3 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra note 9, at 479.
50. See 8 ARCHIVES PARLEMENTAIRES, supra note 9, at 443.
51. See 9 ARCHIVES PARLEMENTAIRES, supra note 9, at 111.
52. La Bruybre, Caracteres, in 1 COLLECTION DES MEILLEURS AUTEURS 3, 75

(Librarie de la Bibliothque Nationale, 1899) (translation by author).
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over passion as well as interest. In fact, we just saw an example.
When the framers at the Federal Convention decided to proceed
behind closed doors, it was because their reason told them that
otherwise they might yield to passion. They did not conquer pas-
sion, perhaps, but preempted it.

Similarly, when the French delegates of 1789 adopted
Robespierre's proposal for a law that would render them ineligible
to the first ordinary legislature, it was because they wanted to
shield themselves from institutional interest. More generally, the
exceptions that I noted earlier about the tendency for East Euro-
pean constituent parliaments to favor parliament in the constitu-
tion can also be seen as expressions of impartial, disinterested
motivations.

Let me give another example of such counter-interested be-
havior. Immediately after the fall of Communism in Czechoslova-
kia, Vaclav Havel and his advisors from Civil Forum undertook to
write the electoral law for the elections to the constituent assem-
bly. Havel strongly favored the majority system because it would
allow the voters to select individuals rather than parties. The ma-
jority system would also have allowed Civil Forum to sweep the
elections, as Solidarity had done in Poland in June 1989. For
Havel and his group, however, the latter fact counted against the
majority system rather than for it. They deliberately pulled their
punches and adopted a proportional mode of election because
they wanted a broad representation of all political tendencies,
including the Communists, in the first parliament. As one of
Havel's close collaborators told me, "This decision will be seen
either as the glory or the weakness of the November revolution:
we were winners that accepted a degree of self-limitation."

From the Federal Convention, I can cite another discussion
that pits interest against reason. Elbridge Gerry had proposed to
"limit the number of new States to be admitted into the Union, in
such a manner, that they should never be able to outnumber the
Atlantic States."53 In his reply, Roger Sherman relied on personal
interest to overcome group interest. "We are providing," he said,
"for our posterity, for our children and our grand Children, who
would be as likely to be citizens of new Western States as of the
old States. '

53. 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra note 9, at 3.

54. Id A similar argument was offered by George Mason in a different context:
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Neither argument should be confused with genuine appeals to
impartiality, as in Mason's argument for granting new states equal
status: "Strong objections have been drawn," he said, "from the
danger to the Atlantic interests from new Western states." He
went on to say, however, that the delegates ought not "to sacrifice
what we know to be right in itself, lest it should prove favorable
to States which are not yet in existence. If the Western States are
to be admitted into the Union as they arise, they must," he insist-
ed, "be treated as equals, and subjected to no degrading discrimi-
nation."'55 This argument does not rest on the long-term interests
of family lines, but on a conception of intrinsic fairness.

IV. AGGREGATION, TRANSFORMATION, AND MISREP-

RESENTATION OF PREFERENCES

Given their motivations and cognitive assumptions, constitu-
tional framers form preferences regarding the various institutional
arrangements that are proposed. In this part, I discuss how these
preferences come together, as it were, to produce a collective
decision.

It is not simply a question of aggregating given preferences by
a given procedure. For one thing, the procedure has itself to be
chosen by the delegates. In France in 1789, as I said, the delegates
had to choose between voting by estate and voting by head. In
Philadelphia, they had to choose between equal voting power for
all states at the Convention and giving more votes to the heavily
populated states.56 In the first case, they adopted the principle

We ought to attend to the rights of every class of the people. He had often
wondered at the indifference of the superior classes of society to this dictate of
humanity & policy, considering that however affluent their circumstances, or ele-
vated their situations, might be, the course of a few years, not only might but
certainly would, distribute their posterity throughout the lowest classes of So-
ciety. Every selfish motive therefore, every family attachment, ought to recom-
mend such a system of policy as would provide no less carefully for the rights
and happiness of the lowest than of the highest orders of Citizens.

1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra note 9, at 49.
55. 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra note 9, at 578,

579.
56. Actually, the latter proposal was only fleetingly entertained. Although the Penn-

sylvanians wanted to refuse the smaller states an equal vote, their proposal was never
put on the table. See 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra
note 9, at 10 n.4. When a committee was formed to forge a compromise on the upper
house, James Wilson "objected to the Committee because it would decide according to
that very rule of voting which was opposed on one side," but to no avail. Id. at 515.
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"one man, one vote"; in the second, "one group, one vote."
In most other assemblies, it is usually taken for granted that

decisions will be reached by a simple majority of the delegates.
Yet some assemblies have decided from the beginning to aim at
something close to consensus. This was the case, for instance, in
the making of the 1949 German Constitution and the 1978 Spanish
Constitution. To avoid confrontation and achieve consensus, the
Spanish framers early on made a number of important procedural
decisions. They successfully imposed secrecy on the committee
proceedings and decided that the parties should not be allowed to
present whole constitutional drafts, only drafts of individual provi-
sionsO

For another thing, we cannot assume that delegates simply
express given preferences or follow instructions from their constit-
uencies. As I mentioned above, the delegates to the Federal Con-
vention imposed secrecy on the debates to make it easier for them
to change their minds through discussion. In the first French As-
sembly, imperative mandates were rejected for the same reason. In
the best-known statement of this view, Abbe Siey;s argued that
the "voeu national," the desire of the nation, could not be deter-
mined by consulting the cahiers of complaints and wishes that the
delegates had brought with them to Versailles. Bound mandates,
similarly, could not be viewed as expressions of the national will.
In a democracy (a term that was used pejoratively at the time), he
said, people form their opinions at home and then bring them to
the voting booth. If no majority emerges, they go back home to
reconsider their views, once again isolated from each other. This
procedure for forming a common will, he claimed, is absurd be-
cause it lacks the element of deliberation and discussion: "It is not
a question of a democratic election, but of proposing, listening,
concerting, changing one's opinion, in order to form in common a
common will.""

Generally speaking, preferences can undergo two different
kinds of changes before they enter as inputs to the aggregation
process. First, as I have said, there is transformation of preferences
through discussion. People may change their derived preferences

57. Jose Pedro Pdrez-Llorea, Commentary, in CONSTrUTION MAKERS ON CONSTTU-
ION MAKING, supra note 1, at 266, 271-72 (commenting on Rubio Llorente, supra note

14).
58. 8 ARCHIVEs PARLEMENTAIRES, supra note 9, at 595 (translation by author).
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when they get new information about ends-means relationships.
Less frequently, perhaps, they may change their fundamental pref-
erences as a result of normative argument. Second, there is the
possibility of misrepresentation of preferences. For a number of
reasons, delegates may, in their speeches and votes, express prefer-
ences other than those they actually have.

The scope for both kinds of change depends on whether the
framers debate publicly or behind closed doors. I have already
indicated that secrecy of the debates is likely to have two conse-
quences. On the one hand, it will tend to shift the center of gravi-
ty from impartial discussion to interest-based bargaining. In pri-
vate, there is less need to present one's proposal as aimed at
promoting the public good. On the other hand, secrecy tends to
improve the quality of whatever discussion does take place be-
cause it allows framers to change their mind when persuaded of
the truth of an opponent's view. Conversely, while public debate
drives out any appearance of bargaining, it also encourages stub-
bornness, overbidding, and grandstanding in ways that are incom-
patible with genuine discussion. Rather than fostering transforma-
tion of preferences, the public setting encourages their misrepre-
sentation.

The Federal Convention and the first French Assembly are
polar cases in this respect. In Madison's notes from the Conven-
tion, we come across some exceptionally fine instances of rational
discussion and some exceptionally hard bargains. In the records of
the French Assembly we find neither. The speakers argue without
exception in terms of the public interest. We know from other
evidence, however, that because of publicity-generated fear of
sanctions, many of the constituants spoke and voted against their
convictions.59 The radical delegates insisted on voting by roll call,
a procedure that enabled members or spectators to identify those
who opposed radical measures and to circulate lists with their
names in Paris. The defeat of bicameralism and of an absolute
veto for the King, in particular, owed much to the fear generated
by this publicity.'

A very different source of misrepresentation is directly linked
to the process of aggregation. When the framers of a constitution
vote on the various issues that are before them, vote-trading oc-

59. EGRET, LA RMVOLUTION DES NOTABLES, supra note 9, at 120.
60. Id. at 154.
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curs on a regular basis. A delegate may vote against his true pref-
erences on an issue he cares little about, but that matters very
much to another delegate, in exchange for a similar concession by
the other.

In the first French Assembly, a famous piece of logrolling
took place in the last days of August 1789 when the Assembly
was about to debate the basic institutions of the state.61 In three
meetings between Mounier on the one hand and the "triumvirate"
of Barnave, Duport, and Alexandre Lameth on the other, the
three came up with the following proposal: They would offer
Mounier both an absolute veto for the King and bicameralism if
he in return would accept that the King give up his right to dis-
solve the assembly, that the upper chamber would have a suspen-
sive veto only, and that there would be periodical conventions for
the revision of the constitution.62 Mounier refused outright.63

According to his own account, he did not think it right to make
concessions on a matter of principle.' He may also have been in
doubt about the ability of the three to deliver on their promise.
According to later historians, he refused because he was so confi-
dent that the Assembly was on his side that no concessions were
needed.' As I just mentioned, he was wrong.

Note that logrolling of this sort is difficult if the constituent
assembly is deeply polarized around one issue. The break-up of
Czechoslovakia may be understood in this perspective. Here the
constitution-making process was polarized around the problem of
the federation. No other issues were important enough for logroll-
ing to be possible. Moreover, it is arguable that separation was the
only compromise solution, being the second-best option of both
sides.

The making of the Spanish Constitution of 1978 involved
logrolling on a large scale, with the main issues being the role of
the Church, the autonomy of the provinces, and socioeconomic
policy. Because of the presence of several issues that could be

61. Id. at 139.
62. Id. at 139-40.
63. Id. at 140.
64. Jean-Joseph Mounier, Exposd de ma Conduite dans l'Assemblde Nationale, in

ORATEURS DE LA RMVOLUT[ON FRANCQAISE: LES CONSrTUANTS, supra note 9, at 908,
933.

65. A. Mathiez, Etude Critique sur les Journdes des 5 & 6 Octobre 1789, 67 REVUE
HISTORiQUE 241, 267 (1898).
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traded off against each other, it was possible to reach a high de-
gree of consensus.6 Earlier constitution-making efforts in Spain
had been more polarized. The 1931 Spanish Constitution, for in-
stance, was adopted by a small majority that imposed dogmatic,
leftist, and secular principles on their opponents.

Aggregation by voting is inherently vulnerable to cycling.
William Riker demonstrated the existence of a cycle at the Feder-
al Convention in the matter of the Presidency, with the cycling
options being election by Congress with the concurrence of both
Houses, election of the President by electors chosen by the states
in proportion to their population, and election by a joint session
of the House and the Senate. According to Riker, the revelation
of this cycle prevented the second alternative from being adopted,
and prepared the way for the final compromise in which the small
states got to choose a more-than-proportional number of elec-
tors.67

Finally, I shall consider the role of threat-based bargaining as
a mechanism of aggregation. Vote trading may of course also be
considered in this perspective, with the threat being that of with-
holding one's vote on an issue of vital importance to the oppo-
nent. But what I have in mind here is bargaining based on re-
sources that are not created by the political system, but that exist
independently of the assembly itself. These include foreign powers,
police, military forces, terrorism, command over crowds, and elec-
toral prospects. Because constitutions tend to be made in a crisis,
these extra-political resources often play a prominent role. Time
and the ability to hold out is also an important resource that
confers credibility on threats in such cases.

Many constitution-making processes have been suspended in
fields of extra-political forces. I shall illustrate with examples from
the two eighteenth-century assemblies, and then very briefly men-
tion some more recent cases.

At the Federal Convention, we find several references to
extra-political forces, notably in the debates over the representa-
tion of the small states in the Senate. On June 30, Gunning Bed-

66. COLOMER, supra note 14, at 78-104.
67. William H. Riker, The Heresthetics of Constitution-Making: The Presidency in

1787, with Comments on Determinism and Rational Choice, 78 AM. POL SCL. REV. 1,
12-13 (1984); see also RIKER, supra note 33, at 34-51. COLOMER, supra note 14, at
91-101, contains similar examples from the Spanish transition.
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ford, Jr. asserted that "[tihe Large States dare not dissolve the
confederation. If they do the small ones will find some foreign ally
of more honor and good faith, who will take them by the hand
and do them justice. He did not mean by this to intimidate or
alarm. It was a natural consequence which ought to be avoided by
[e]nlarging the federal powers not annihilating the federal sys-
tem.

, 68

On July 5, Gouverneur Morris counterattacked:

Let us suppose that the larger States shall agree; and that the
smaller refuse: and let us trace the consequences. The opponents
of the system in the smaller States will no doubt make a party
and a noise for a time, but the ties of interest, of kindred & of
common habits which connect them with the other States will be
too strong to be easily broken. In N. Jersey particularly he was
sure a great many would follow the sentiments of Pena. & N.
York. This Country must be united. If persuasion does not unite
it, the sword will. He begged that this consideration might have
its due weight. The scenes of horror attending civil commotion
can not be described, and the conclusion of them will be worse
than the term of their continuance. The stronger party will then
make traytors of the weaker; and the Gallows & Halter will
finish the work of the sword. How far foreign powers would be
ready to take part in the confusions he would not say. Threats
that they will be invited have it seems been thrown out.69

Later, both sides retreated by rephrasing their threats as warn-
ings.7" This is a widely observed stratagem. In the Polish Round
Table Talks in 1989, for instance, the government negotiators were

68. 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra note 9, at 492.

69. Id. at 530.
70. The terminology on this point is not settled. Kent Greenawalt refers to "warning

threats," as if an utterance could be both a threat and a warning. KENT GREENAWALT,
SPEECH, CRIME, AND THE USES OF LANGUAGE 251 (1989). Other writers have used the
distinction between warning and threat to differentiate between cases in which the actor
has an incentive to carry out the announced action and those in which he does not. See
THOMAS C. SCHELLING, THE STRATEGY OF CONFLICT 123 n.5 (1960); see also Robert

Nozick, Coercion, in PHILOSOPHY, SCIENCE AND METHOD 440, 453-58 (Sidney
Morgenbesser et al. eds., 1969) (distinguishing warnings from threats on the ground that
the former simply describes what will follow as a consequence of a particular action
while the latter contains an element of coercion). Thus, to tell a burglar that I will call
the police unless he goes away is to warn him; to tell a girl that I will commit suicide if
she does not consent to marry me is to make a threat. In the present Essay, the distinc-
tion is used to contrast the outcomes that are within the control of the agent and those
that are not. See also infra note 72.
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careful not to brandish the threat of Soviet intervention. Instead,
they warned the Solidarity negotatiors that if liberalization went
too far, the Soviets were likely to intervene, which was against the
wishes of both sides.

In France in 1789, the field of force was defined by the royal
troops in the vicinity of Versailles and the crowds in Paris. When
in the first days of July the King reinforced the presence of troops
near Versailles, the implied threat to the assembly escaped no one.
Mirabeau's replies to the King's challenge were, however, subject
to the threat-warning ambiguity. In his first speech on the subject,
he spoke in quite general terms: "How could the people not be-
come upset when their only remaining hope [i.e., the assembly] is
in danger?,' In his second speech, he became more specific: The
troops "may forget that they are soldiers by contract, and remem-
ber that by nature they are men."'72 Furthermore, the assembly
cannot even trust itself to act responsibly: "Passionate movements
are contagious: we are only men, our fear of appearing to be weak
may carry us too far in the opposite direction."'

In his brief intervention in the same debate, Siey~s mentioned
that in all deliberative assemblies, notably in the Estates of
Brittany, the Assembly refused to deliberate if troops were located
closer than twenty-five miles from where it was sitting.74 When
the Assembly asked for the removal of the troops, however, the
King in his response pretended that they had been brought to
control Paris rather than to terrorize the Assembly.75 If the As-
sembly took objection to the presence of troops in the vicinity of
Paris, he would be perfectly happy to move the Assembly to Noy-
on or Soisson, and to move himself to Compifgne so as to facili-
tate communication between them. However, the Assembly could
not accept a proposal that would deprive them of the threat po-
tential of Paris. It was decided to send a delegation to the King,
asking him to recall the troops "whose presence adds to the des-

71. 8 ARcHIvEs PARLEMENTAIRES, supra note 9, at 209 (translation by author).
72. Id. at 213. This is an instance of a self-fulfilling warning, which is, in a sense, in-

termediate between ordinary warnings and threats. By publicly telling the King that his
troops were unreliable, Mirabeau may in fact have ensured the truth of that statement.
For another instance of this idea, see CONOR C. O'BRIEN, THE GREAT MELODY: A
THEMATIC BIOGRAPHY AND COMMENTED ANTHOLOGY OF EDMUND BURKE 125 (1992).

73. 8 ARCHIVES PARLEMENTAIRES, supra note 9, at 213 (translation by author).
74. Id. at 208.
75. Id. at 219.
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peration of the people."'76 If the King agreed, the Assembly
would send a delegation to Paris "to tell the good news and con-
tribute to a return of order."'  There was no need to say what
they would do if he failed to accommodate them. The next day
the Bastille fell, and the King agreed to send the troops away.

The same forces-the troops and the crowds-were at work in
Paris in 1848. In Paris in 1958, the prospect of military rebellion
was a major factor enabling de Gaulle to impose his constitution.
In Frankfurt in 1848, the constitution-making process was punctu-
ated by the murder of a prominent right-wing member of the
assembly. In Weimar in 1919, revolutionary workers and the victo-
rious enemy were both instrumental in shaping the constitution. In
Bonn in 1949, the German framers cleverly used the Communist
scare in their bargaining with the Western occupying powers. In
Spain in 1978, the constitution-making took place in an atmo-
sphere heavily influenced by the Francoist army and Basque ter-
rorists. In Eastern Europe, the quasi-constitutional Round Table
Talks were suspended between threats or warnings of Soviet inter-
vention on the one hand, and the potential for mass demonstra-
tions by the workers on the other.

We can draw on game theory and bargaining theory to model
these influences explicitly" as long as we remain conscious of the
limitations of that approach. In situations like those I just invoked,
people do not always act rationally. Fear, anger, and enthusiasm
often get the better of them. Nor can they easily estimate the
likelihood of the various contingencies. In these situations, consti-
tution-making has more of the opaqueness of battle than the cal-
culability of parliamentary proceedings. Formal theory helps us to
make more precise sense of some of the factors we can identify,
but it hardly allows for a complete explanation.

76. ld. at 229.
77. Id
78. Examples of game-theory and bargaining theory applied to processes of transition

in general and to constitution-making more specifically include COLOMER, supra note 14;
ADAM PRzEwORsIu, DEMOCRACY AND THE MARKET (1991); RIKER, supra note 33; Jon
Elster, Argumenter et Ndgocier dans Deux Assembldes Constituantes, 44 REVUE
FRANQAISE DE SCIENCE POLMIQUE 187 (1994); Douglas D. Heckathorn & Steven M.
Maser, Bargaining and Constitutional Contracts, 31 AM. J. POL. SCI. 142 (1987); Riker,
supra note 67; Jakub Zielinski, The Polish Transition to Democracy: A Game-theoretic
Approach, 36 ARCHIVES EUROPtENNES DE SOCIOLOGIE 135 (1995).

1995]



DUKE LAW JOURNAL

CONCLUSION

Let me conclude by underlining two basic paradoxes of consti-
tution-making and then drawing some normative implications of
the analysis. The first paradox arises from the fact that the task of
constitution-making generally emerges in conditions that are likely
to work against good constitution-making. Being written for the
indefinite future, constitutions ought to be adopted in maximally
calm and undisturbed conditions. Also, the intrinsic importance of
constitution-making requires that procedures be based on rational,
impartial argument. In ordinary legislatures, logrolling and horse-
trading may ensure that all groups realize some of their most
strongly held goals. Constitution-makers, however, legislate mainly
for future generations, which have no representatives in the con-
stituent assembly. It is part of their task to look beyond their own
horizon and their own interests. At the same time, the call for a
new constitution usually arises in turbulent circumstances, which
tend to foster passion rather than reason. Also, the external cir-
cumstances of constitution-making invite procedures based on
threat-based bargaining. Marx said that "mankind always sets itself
only such tasks as it can solve."79 In constitution-making, by con-
trast, it seems that the task is set only under conditions that work
against a good solution.

The second paradox stems from the fact that the public will to
make major constitutional change is unlikely to be present unless a
crisis is impending. Suppose, for example, that constitutional
change is put on the agenda even though there are no dramatic
external circumstances. In that case, no solution may be found at
all. As Peter Russell writes, "A country must have a sense that its
back is to the wall for its leaders and its people to have the will
to accommodate their differences."' In Canada after 1982 and in
Poland after 1992, we can observe how constitution-making failed
to get off the ground because there was no urgent need to reshape
the basic institutions. It is an axiom of bargaining theory that "[i]f
it did not matter when people agreed, it would not matter whether
or not they agreed at all."'" If people find themselves with all the

79. KARL MARX, Preface to A Critique of Political Economy, in KARL MARX: A
READER 187, 187 (Jon Elster ed., 1986).

80. RUSSELL, supra note 16, at 106.
81. John G. Cross, A Theory of the Bargaining Process, 55 AM. ECON. REV. 67, 72

(1965).
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time they need to find a good solution, no solution at all may
emerge.

I conclude with some comments on the normative implications
that may be drawn from the arguments made above. The most
important is perhaps that to reduce the scope for institutional
interest, constitutions ought to be written by specially convened
assemblies and not by bodies that also serve as ordinary legisla-
tures. Nor should the legislatures be given a central place in the
process of ratification. In both these respects, the Federal Con-
vention can serve as a model. Another implication is that the
process ought to contain both elements of secrecy (committee
discussion) and of publicity (plenary assembly discussions). With
total secrecy, partisan interests and logrolling come to the fore-
front, whereas full publicity encourages grandstanding and rhetor-
ical overbidding. At the Federal Convention, there was too little
publicity; in the French Assembly of 1789, too much. The making
of the 1978 Spanish Constitution may have come closer to the
optimal balance.'

More tentatively, I also suggest the following recommenda-
tions: (1) Elections to the constituent assembly ought to follow the
proportional system rather than the majority system. Whatever the
advantages of the majority system in creating ordinary legislatures,
a constituent assembly ought to be broadly representative.8 (2)
The constituent assembly ought to be unicameral, not bicameral.
Whatever the arguments for having bicameralism in ordinary legis-
latures, they do not apply to the constituent assembly. (3) To
reduce the scope for threats and attempts to influence the deliber-
ations by mass demonstrations, the assembly should not convene in
the capital of the country or in a major city; nor should armed
forces be allowed to sojourn in the vicinity of the assembly. (4)
The role of experts should be kept to a minimum because solu-
tions tend to be more stable if dictated by political rather than
technical considerations. Lawyers will tend to resist the technically
flawed and deliberately ambiguous formulations that may be neces-
sary to achieve consensus. (5) The assembly should work with a
time limit, so that no group can use delaying tactics to get its way.
(6) If delays are affordable, the constitution should not come into

82. BONIME-BLANC, supra note 1, at 36.
83. Wiktor Osiatynski, Poland's Constitutional Ordeal, 1994 E. EUR. CONST. REv. 29,
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effect until some time after it has been adopted to reduce the
impact of short-term and partisan motives. As new constitutions
usually are called for in times of crises, however, delays will rarely
be affordable. Again, we encounter the paradox that the need for
constitution-making tends to emerge under conditions that system-
atically work against the impartial and far-sighted reasoning for
which the task calls.
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I. THE AMBIVALENT RELATIONS BETWEEN 
REVOLUTION AND CONSTITUTION 

The power to make a constitution is the power to create a polit
ical order ex nihilo. Of course, in reality there is no such thing as a 
nihil, therefore new constitutions are empirically instituted on the 
ruins of an order which has collapsed after a revolution, a lost war, or 
a similar catastrophic event. In modem terms, constitution means the 
active making of a new order, as opposed to its gradual emergence in 
the course of a continual historical development. Constitution mak
ing involves the idea of an authority and an author whose Willpower is 
the ultimate cause of the polity. This is an idea that could only spring 
from the natural law assumption that "all men are by nature equally 
free," since only the voluntary act of free men could justify their duty 
to comply to any kind of human rule. Hence, only the collective acts 
of free men could be accepted as the legitimate source of political rule. 
While this concept became particularly powerful during the French 
Revolution, it was Edmund Burke, the most prominent and influen
tial antirevolutionary theorist of that time, who made a strong case 
for a quite different understanding of constitutions. According to 
Burke, constitutions are "made by the peculiar circumstances, occa
sions, tempers, dispositions, and moral, civil, and social habitudes of 
the people, which disclose themselves only in a long space of time."! 

However, in the constitutional tradition of the European conti
nent, the grounding of the constitution in men's will prevailed and 

! Edmund Burke, Speech in the House of Commons against Pitt's proposal for a commit
tee to consider parliamentary reform (May 7, 1782), in ENGLISH HISTORICAL DOCUMENTS 
1714-1783, at 226 (D.B. Horn & Mary Ransome eds., 1957). 
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entailed significant consequences for the meaning of constitution mak
ing. For instance, the author of the constitution cannot become sub
ject to it; he is the extra-constitutional origin of the constitution. 
Another consequence is that "making one's will dependent on previ
ous wills' decisions is tantamount to mortgaging our freedom, to 
transforming ourselves from autonomous into heteronomous be
ings. "2 This would be incompatible with the theoretical foundations 
of modernity which presume that the structures and values of the 
political order are neither innate nor revealed by God, but rationally 
fabricated by men. The concept of a constituent power invented by a 
theologian, is a famous example of what has been called political the
ology: The constituent power is the secularized version of the divine 
power to create the world ex nihilo, to create an order without being 
subject to it. 3 The will of the constituent power aims at transforming 
itself into an objective and enduring incarnation, a constitution, but it 
cannot simultaneously submit itself to its own creation without losing 
its character as the supreme secular power. 

Not surprisingly, the relationship between revolution and consti
tution is extremely ambivalent. On the one hand, the experience of 
the last two hundred years has proved that the leading forces of the 
revolution endeavor to congeal the achievements of the revolution, 
particularly the new distribution of political power, in a constitu
tion-a legal document which bears the unequivocal authority of a 
written text superior to all other laws of the land. However important 
the character of the constitution as a written text may be-here again, 
it can be compared with the theological significance of the Holy Scrip
tures-its lasting authority depends on the persistence of its author's 
authority. Feher, in his subtle analysis, observed that "a constitution 
based on will can only endure as long as those persons whose wills 
backed the document.,,4 That is why in modern history there are 
many revolutionaries who prefer a permanent revolution to the crea
tion of a constitution. The very meaning of "constituent power" is 
the transmutation of the creative, unorganized, and untamed power of 
the revolution into the constituted powers of a particular political re
gime. This definition implies that after the constituent power has cre
ated the constitution, every power which claims political legitimacy 

2 Ferenc Feher, Voice and Text in Constitutionalism, 14 CARDOZO L. REV., 705, 706 
(1993). 

3 CARL SCHMITI, POLITICAL THEOLOGY: FOUR CHAPTERS ON THE CONCEPT OF SOV

EREIGNTY (George Schwab trans., 1985); see also ERNST-WOLFGANG BOCKENFOROE, STAAT, 

VERFASSUNG, DEMOKRATIE: STUDIEN ZUR VERFASSUNGSTHEORIE UNO ZUM VERFASSUNG

SRECHT 90-112 (1991). 
4 Feher, supra note 2, at 706. 
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has become subject to it. There is no place for any kind of extra
constitutional power. 

By making a constitution, the revolutionary forces are digging 
their own graves; the constitution is the final act of the revolution. At 
least, this is the idea of transforming the singular and unitary constit
uent power into the plurality of constituted powers. This assumption 
shall be discussed further below. 5 According to this idea, the ensuing 
political process is not controlled by the revolutionaries, but by the 
constitution. More precisely, it is controlled by social forces that are 
the beneficiaries of the revolution without having necessarily partici
pated in initiating and waging it. 

The constitution liberates social forces which had been sup
pressed by the old regime. However, frequently it also creates the 
political and institutional preconditions for the emergence of totally 
new social and political actors. The present situation in some Eastern 
and Central European countries supports this implication of constitu
tionalism; creating new political actors and exposing them, as well as 
the revolutionaries themselves, to the uncertainties of the political 
process organized by the constitution. 6 

Put in a pointed manner, constitution making is an act of self
liquidation of the revolution. A typical feature of all modem revolu
tions is the split of the revolutionary forces into those who shun their 
own political decapitation, proclaiming the permanent revolution or 
at least an institutional device which guarantees the permanent rule of 
the revolutionary elites, and those who want to use their constituent 
power for the foundation of a new polity. In the latter case, two alter
native interpretations and self-interpretations, respectively called 
"radical-democratic" and "institutionalist," may be distinguished. 

According to the radical-democratic model, constitutions sanc
tify democratic revolutions by solemnly confirming that through revo
lutionary actions, the people have recaptured their constituent power 
which is regarded as being unrestricted by any rules, institutions, or 
superior orders, and is directed only by its unrestrained willpower. 
Constitutions are the authentic embodiment and expression of this 
will. Under this interpretation, the constitution aims at perpetuating 
the major achievements of the revolution and tends to incorporate 
many of the revolution's social promises. Since not all political issues 

5 See infra part II.A. 
6 See Adam Przeworski, Democracy as a Contingent Outcome of Conflicts, in CoNSTITU

TIONALISM AND DEMOCRACY 59-80 (Jon Elster & Rune Slagstad eds., 1986); see also Adam 
Przeworski, Some Problems in the Study of the Transition to Democracy, in TRANsmON FROM 
AUTHORITARIAN RULE: COMPARATIVE PERSPECTIVES 47-63 (G. O'Donell et a1. eds., 1986). 
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can be included in the constitution, the framers are anxious to devise 
an institutional order that makes the will of the people the ultimate 
arbiter in all relevant political conflicts that will necessarily emerge in 
the future. The people are supposed to become the reliable guard of 
their revolutionary achievements and future preservation. 

This is easily understandable if it is recognized that revolutions 
that generate this kind of constitution involve at least some elements 
of a social revolution, associating the term "people" more or less con
sciously with the lower classes, the poor and miserable.7 Hence, con
stitutions of this radical-democratic type usually not only promise 
relief of the people's misery, but also establish the institutional superi
ority of the elected representation of the people over the other 
branches of government. The assumption is that the popularly 
elected body is the people, and in order to achieve the greatest possi
ble congruity of the actual popular will and that of its representative 
body, additional safeguards are provided. Plebiscites and propor
tional representation, a type of imperative mandate to the elected dep
uties, are the most familiar characteristics. 

Whenever major social and political conflicts arise, the power to 
find a solution must be delegated to the people, since in a genuine 
democracy there is no superior wisdom than that of the people. Con
sequently, supporters of radical-democratic constitutions aspire to 
preserve the revolutionary high-spiritedness of the people and rely 
more or less explicitly on the same civic virtues that have initially 
engendered the revolution. Ideally, they are committed to maintain
ing a permanent revolution and leveling the difference between revo
lutionary and normal politics. Not surprisingly, constitutions which 
focus on the people's will by making it the ultimate source of social 
and political order are vulnerable to the volatile and disorderly pas
sions of politics. As the French case displays, this form of constitu
tion has proven rather unstable. 

In contrast, institutionalist settlements of revolutions use the rev
olutionary civic spirit to create institutions which allow the people to 
return to their normal lives and to normal politics after the goals of 
the revolution have been achieved. They rely on the wisdom of insti
tutions and on the proper operation of social mechanisms rather than 
on the immediate willpower of the people (and the continuance of 
their civic virtues characteristic of the revolutionary period). 

Institutionalist framers are reluctant to include substantive poli
cies in the constitution because this may complicate and hinder the 

7 HANNAH ARENDT, ON REVOLUTION 69 (Greenwood Press 1982) (1963). 
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adjustment of such policies to new circumstances, and thus weaken 
the creative capacity of political institutions. In an institutionalist 
framework, constitutions are not the solution to problems, but rather 
institutional instruments of problem-solving; they are possibility-en
gendering, rather than devices used to consolidate a particular policy 
willed by the people, in a particular situation, under particular condi
tions. The people submit themselves to rules (the separation of pow
ers or the independence of the judiciary) that, though not determining 
political outcomes, guarantee that the actual political outcomes are 
consistent with what the people would have willed in the revolution if 
they had anticipated the new circumstances. Institutionalist constitu
tions "congeal" neither the actual empirical nor the future hypotheti
cal will of the revolutionary generation. Rather, they institutionalize 
the capacity of the people to form and to enforce their will in post
revolutionary times of normal politics without being forced to perma
nently revitalize the spirit of the revolution, and to adjust it to ever 
changing social and political circumstances. In other words, institu
tionalist constitutions, largely skeptical and even suspicious of the 
very revolution from which they originate, determine the close and 
definite termination of the revolution, setting a clear-cut hiatus be
tween revolutionary and normal politics. 

Institutionalist constitutions even tend to become hostile toward 
any attempt to reinvigorate the revolutionary spirit, since they pro
vide regular social mechanisms which guarantee political outcomes 
that should have the same or even better effect than revolutionary 
politics, without being as costly. 

II. CONSTITUENT POWER OF THE PEOPLE, THE CONCEPT OF 

NATION AND THE CONSTITUTION 

There is no question that the Eastern and Central European rev
olutions of 1989 reflect the institutional alternative. Although this 
alternative was thought to operate as a problem-solving institutional 
device, there are indications that it has also generated unanticipated 
problems. In almost all of the affected countries-Bulgaria, Czecho
slovakia, Hungary, Poland, not to speak of Yugoslavia-we are con
fronted with the problem that the constituent power has not been 
sedimented and domesticated in a constitution which provides the in
stitutional tools for the creative and peaceful solution to the respective 
country's problems. The foundation of a new polity requires more 
than just the superiority of the society over the bureaucratic sphere of 
the state. To gain (or to regain) an active role in the organization of 
individual's lives and their social relations with each other, the soci-
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ety, which is not a homogeneous entity, has to develop its capacity to 
act as a collectivity. The idea of a constituent power presupposes this 
capacity. However, the question is whether the constituent power, 
which is supposed to constitute a polity, must have a preexisting col
lective identity to be able to act as a secularized God and serve as the 
ultimate source of political legitimacy for a constitution. It has been 
said that "[a] constitution not only constitutes a structure of power 
and authority, it constitutes a people in a certain way."8 But the in
terrelations between the people and the constitution may well have 
the reverse character: Do we have to assume that the people must 
have a prior collective identity in order to possess the capacity to ex
ercise a constituent power? 

"We the people of the United States ... do ordain and establish 
this Constitution . . . ."9 Does this mean that the collectivity of the 
people exists prior to the constitution or is it the very act of constitu
tion making which creates the collectivity and, consequently, its con
stituent power? Initially, this is an entirely academic problem. 
However, in view of the constitution-giving processes in Eastern and 
Central Europe, the question has vital significance. Obviously, it re
fers to the self-interpretation of those societies in terms of their na
tional identity. 

Is the constitution the manifestation of the national identity of a 
particular people, or is it an act of political self-organization of a civil 
society? Is the constituent power of the people essentially the power 
of an ethnically homogeneous nation, or is it the capacity of a plural
ist and diverse society to govern itself? Evidently, the relationship 
between collective identity and constitution making must be consid
ered. What do we mean if we speak of "constituent power"; more 
precisely, who is its subject? Does the constitution really absorb the 
constituent power?' Does it only exist in the rare historical moments 
in which new constitutions are generated? Or does the constituent 
power survive as a constitutional element in that the constitution em
bodies the tension of a dual power structure, namely the rivalry be
tween the manifestly established constituted powers and the 
constituent power's claim to embody the "true" spirit and collective 
identity of the polity? 

A. Who Constitutes the Nation-the Demos or the Ethnos? 

When Abbe Sieyes, in his famous pamphlet What is the Third 

8 SHELDON S. WOLIN, THE PRESENCE OF THE PAST: EsSAYS ON THE STATE AND THE 

CONSTITUTION 9 (1989). 
9 U.S. CONST. pmbl. 
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Estate?, 10 justified the claim of the third estate not just to represent, 
but to be the whole nation,11 he had to find arguments to prove that 
the nation was independent of any superior power that could legiti
mately determine its will. His major theoretical invention was the 
distinction between constituent and constituted power. 12 

Its lasting relevance can be found in two elements. First, the 
constitution is not based and dependent upon tradition, historical leg
acy, or religious revelation, but originates in a secular willpower. Sec
ond, the concept of the constituent power of the nation implies that 
the empirical subject of this power is the people, not the monarch or 
an aristocratic elite. Equal liberty for every human being as it had 
been solemnly proclaimed in the Declaration of the Rights of Man 
and the Citizen, the supreme power of the nation, could only harmo
nize with the inherently democratic premise of the nation's sover
eignty-the latter was the collective expression of the former. 

The nation is prior to everything. It is the source of everything. 
Its will is always legal; indeed it is the law itself. 

Not only is the nation not subject to a constitution, but it can
not be and must not be .... 

. . . That would put it in danger of losing its liberty for ever, 
for tyranny, under the pretext of giving the People a constitution, 
would only need a momentary success to bind it so closely by pro
cedural rules that it would lose the ability to express its own will 
. . . . The manner in which a nation exercises its will does not 
matter[,] ... any procedure is adequate, and its will is always the 
supreme law. 13 

The nation's will is the preconstitutional source of the constitu
tion, and the constitution is the institutionalization df the nation's 
will. The existence and the continual operation of the constitution are 
inspired and fed by this preconstitutional power. But what is the na
tion? Sieyes had an unequivocal answer to this question. A nation is 
"[a] body of associates living under common laws and represented by 
the same legislative assembly."14 The nation is constituted by the en
tirety of the denizens of a particular territory who, by the very act of 
forming a political entity and being subject to common laws, acquire 

10 EMMANUEL JOSEPH SIEYEs, WHAT IS THE THIRD EsTATE? (S.E. Finer ed. & M. 
Blondel trans., 1963) (1789). 

II ld. at 58. 
12 ld. at 122-23. 
13 ld. at 124, 126-28. 
14 ld. at 58. 
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the status of citizenship. The nation consists of the totality of its 
citizenry. IS 

This understanding of what constitutes a nation diverges signifi
cantly from a concept that has been prevailing in Germany and in 
Eastern Europe. According to this understanding, the nation is a 
prepolitical community which is constituted by the commonness of 
such properties as origin, race, language, religion, culture, history, 
and the like. In this sense, a nation must be distinguished from a 
nation-state, which is a political organization that incorporates a na
tion. But with this understanding a nation can exist independently of 
a state. 

According to the terminology established by the German histo
rian Friedrich Meinecke at the beginning of this century, 16 the French 
concept of nation, based on the idea of citizenship, is an example of a 
state nation. 17 In contrast, the German perception includes the idea 
of a culture nation. Whereas in the French concept the nation is the 
entirety of the demos, in the German and East European concept the 
nation is a group defined in terms of ethnicity-the nation is the 
ethnos.1 8 The nation based on common citizenship is necessarily a 
state nation, whereas the culture nation can be entirely stateless, such 
as the Polish nation between 1795 and 1918. 

On the other hand, a nation can be politically organized in a plu
rality of states-like Germany before the foundation of the Bismarck 
Reich in 1871, and between 1949 and 1990. Very rarely is one homo
geneous ethnos politically organized in one nation; normally the 
ethnos and the demos of a state are incongruous. This fundamental 
conceptual difference in the understanding of what constitutes a na
tion entails important variations in the concept and the perception of 
fundamental political ideas. For example, Francis pointed out that 
national freedom and self-determination assume different meanings: 

In Western Europe it meant that the demotic nation took over the 
government of an existing sovereign state, thereby safeguarding its 
self-determination. In the freedom movement that spread from 
Germany east and south, however, the term "self-determination" 
meant the liberation of a preestablished ethnic society from alien 
influence and foreign domination. 19 

IS See a/so ERIC J. HOBSBAWM, NATIONS AND NATIONALISM SINCE 1780: PROGRAMME, 

MYTH, REALITY 14-45 (1990). 
16 FRIEDRICH MEINECKE, CoSMOPOLITANISM AND THE NATIONAL STATE (Robert B. 

Kimber trans., Princeton University Press 1970) (1963). 
17 Id. at 7-8. 
18 See E.K. FRANCIS, INTERETHNIC RELATIONS: AN EsSAY IN SOCIOLOGICAL THEORY 

43-115 (1976). 
19 Id. at 78. 
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B. The French Concept: Equal Citizenship as the 
Ground of the Nation 

No less important are the consequences for the idea of the con
stituent power of the nation. Evidently, the French political idea of 
the nation-the nation-state formed by the totality of its citizens-has 
its theoretical roots in the social contract constructions of the natural 
law theorists of the seventeenth and eighteenth centuries, Rousseau in 
particular. The constituent willpower of the nation is the general will 
of Rousseau's social contract. This power is formed not by the expres
sion of a transpersonal entity, but rather by the entirety of the partici
pating individuals; that is why the constituent power of the nation is 
inseparably connected with the principle of democratic sovereignty.20 
The constituent power is not simply the power to make a constitution. 

Conceptually, it cannot be attributed to any single person, even a 
monarch, although this attempt was undertaken by some constitu
tional theorists in the nineteenth century-not surprisingly, it failed. 
Essentially, the constituent power is the power of a collective body, 
which by the very act of constitution-giving, exercises its right to self
rule. The constituent power of the nation presupposes the idea of a 
demotic entirety of individuals-the citizenry-an entirety which 
originates from this very act of creating common laws and a common 
representative body. 

In fact, the political foundation of the nation is what was really 
formed in France at the end of the 18th century. It is true that the 
French monarchy had already claimed to embody the French nation. 
But evidently, this claim did not refer to the entirety of the people 
living within the boundaries of the kingdom. Nor did it refer to a 
prepolitical entity such as the lingual community of all Frenchmen. 
Rather, this was the absolutist monarchy'S affirmation of superiority 
over the particularism of the intermediary powers of feudalism. In a 
political sense, there was no French nation before the revolution, or 
before its establishment through the exercise of its constituent power 
by the third estate. 

Contrary to the German case, before the revolution there was not 
even a common French language which could have served as the con-

20 See KARL LoEWENSTEIN, VOLK UND PARLAMENT: NACH DER STAATSTHEORIE DER 

FRANZOsISCHEN NATIONALVERSAMMLUNG VON 1789, at 278-82 (1922); BooN ZWEIG, DIE 

LEHRE YOM POUVOIR CoNSTITUANT: EIN BEITRAG ZUM STAATSRECHT DER FRANZOsIS

CHEN REVOLUTION 2 (1909). 



152 Ulrich K. Preuss 

stitutive element of the nation. As a survey carried out in 1794 re
ports, "in only fifteen departments was the French language in exclu
sive use. In all probability, the majority of French citizens was either 
unable to speak French at all or spoke it with great difficulty."21 
Hence, the diffusion of the French language became a major adminis
trative task of the nation-state. The idea of common citizenship pre
supposed a common sphere of public debate and reasoning. 
Moreover, the citizens had to be able to understand and to read the 
laws which were supposed to express the common will of the nation. 
Therefore, it was not the commonness of the language that consti
tuted the nation, but, conversely, it was the nation that required and 
created the commonness of the language. 

c. The Predominantly Ethnicist Notion of the People in 
Eastern Europe 

I have dealt with the question of what constitutes the nation at 
some length because it is still of great importance in the ongoing 
processes of constitution making in Central and Eastern Europe. 
Also, I want to mention in passing that the unification and significant 
emergence of xenophobia in Germany can be interpreted in this con
ceptual framework, considering the collective identity of different 
countries. As the Yugoslavian case manifestly displays, in Central, 
Eastern, and Southeastern Europe the concept of the nation-state is 
primarily defined in terms of ethnic homogeneity. The meaning of 
nation-state is that a nation, in the ethnic sense of this term (defined in 
terms of the commonness oflanguage and/or religion, culture, origin, 
etc.), acquires its political existence in its own state. The nation is a 
prestatist, prepolitical, existential and almost eternal entity, whereas 
the state is a quasi-accidental and ephemeral phenomenon, which sup
ports the survival of the nation in history, but is not really the embod
iment of the essence of the nation. However, the political self
determination of the nation requires statehood; but it is a statehood 
based on ethnic homogeneity. It is the self-determination of the 
ethnos, directed against alien influence, rather than the political self
rule and freedom of the demos, which is directed against political op
pression and social inequality. 

Ironically, this ethnicist notion of the nation-state was defini
tively encouraged by an American, namely President Wilson, who af
ter W orId War I declared the universal right to national self
determination. This right was polemically directed against the three 

21 FRANCIS, supra note 18, at 73-74. 
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major multinational European empires of that time-Austria, Russia 
and the Osmanian Empire. As we experience national self-determina
tion in our days, the purported solution of the problems of those 
since-vanished empires has possibly created more new problems than 
it has solved. 

Wilson was the representative of a nation which encompassed a 
multinational society and was constituted by the commonness of citi
zenship and the common belief in the constitution.22 Hence, he prob
ably had an understanding of the implications of his proclamation 
quite different from that of his European addressees. Be that as it 
may, what is most relevant in the debate about the relation between 
constitutions and the constituent power is the conclusion that in the 
framework of an ethnic conception of the nation the constituent 
power of the nation does not necessarily coincide with the principle of 
democratic sovereignty (just as national self-determination is not the 
same as democratic freedom). 

D. Carl Schmitt's Ethnicist Concept of Democracy 

In order to clarify the theoretical implications and consequences 
of this fundamental conceptual divergence, I want to refer briefly to a 
constitutional theorist who represents the Central and Eastern Euro
pean approach to the understanding of nationhood in a most illumi
nating and provocative manner. I mean the German jurist and 
political theorist Carl Schmitt, who may be regarded as the most in
fluential theoretical antipode to the French and American concept of 
the relations between the constituent power of the nation and democ
racy. His approach is particularly pertinent for discussion because his 
reasoning refers to the Weimar constitution; a constitution which had 
been devised by its authors as the constitution embodying the liberal 
and democratic traditions of the American and the French revolu
tions, that Schmitt undertook to reinterpret in an ethnicist manner. 23 

We cannot exclude the possibility that the constitutions being devised 
in Central and Eastern Europe, which are generally worded like 
traditional Western constitutions, will fall prey to a similar 
reinterpretation. 

What is essential in this reinterpretation is the introduction of an 
ethnicist understanding of democracy, the substitution of the ethnos 
for the demos. 24 For Schmitt, the political character of a democratic 

22 For the problematic implications of this concept, see WOLIN, supra note 8. 

23 CARL SCHMITI, VERFASSUNGSLEHRE (\928). 
24 [d. at 234. 



154 Ulrich K. Preuss 

order was not characterized by good rules but by good rulers,25 
whereby "good" represents the prenormative existential quality of the 
people. In a purely empirical sense, the people is only a multitude of 
individuals within a distinct territory; but in a political sense, the peo
ple exist in the ethnic and cultural oneness of this multitude, which 
entails its capacity to realize its otherness in relation both to other 
peoples and the liberal-universalist category of mankind.26 For him, 
the essence of the political in a democratic order is the will of the 
people to preserve their distinctive property and oneness, and to im
pose this will on the economic, social, cultural, and political cleavages 
of the modem society.27 

In the first instance, this means the exclusion of all inhomogene
ous members of society from their affiliation to the people, and as a 
consequence, from the enjoyment of equal political right-like the 
right to vote, to free speech, and to free assembly.28 Moreover, from 
this it follows that the people, in this existential and quasi-naturalistic 
sense of a preconstitutional homogeneous entity, become the antipode 
of the people in the sense of citizenry. The people, although the hold
ers of sovereignty, cannot exercise their sovereign power other than 
according to the standards of the constitution; therefore, their polit
ical will is channeled and mediated in manifold ways. 

It comes as no surprise that Schmitt regarded the constitution
ally unalienated people, in their ethnic and national sameness, as the 
"true" foundation of democracy. 29 Democracy is the rule of the peo
ple's will, whose essence is collective authenticity; this quality cannot 
be achieved by mere aggregation of private individual wills, the attri
bute of elections in liberal democracies. Referring to Rousseau, at the 
same time misunderstanding him, Schmitt contends that the best pre
condition for the inherent authenticity and existential oneness of the 
people's will is the unqualified immediacy of its expression. 30 

The ideal model is the assembly of a small community, which is 
not available in the extended territory of the modem nation-state; but 
his concept of genuine democracy is derived from this ideal hypothe
sis. Only an actually assembled people is a people and only an actu
ally assembled people can do what distinctively belongs to the actions 
of this people: it can acclaim, that is, express its consent or its rejec-

2S Id. at 252. 
26 Id. at 227. 
27 Id. at 237. 
28 Id. at 228, 234; see also CARL SCHMITT, THE CRISIS OF PARLIAMENTARY DEMOCRACY 

9 (Ellen Kennedy trans., MIT Press 1985) (1923). 
29 SCHMITT, supra note 23, at 235. 
30 Id. at 229. 
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tion through simple shouts, yells, cheers, or boos; hallow a leader or a 
proposal; venerate the king or anybody else; or reject acclamation 
through silence or grumbling.31 

Within the institutional framework of mass democracy, the ut
most attainable degree of authenticity and congruity of the people's 
will, with its very essence, is to be achieved through representation. 32 

By representation, Schmitt does not mean the complex process of con
stitutional aggregation of the many divergent and antagonistic 
interests and opinions, channelled and processed through rights, pro
cedures, institutions, associations, et cetera characteristic of constitu
tional democracy. 33 Rather, he suggests a kind of symbolic 
reappearance of the essential qualities of the people and their incarna
tion in a person who has the capacity to express the "true" self of the 
people. 34 

This concept of democratic representation clearly reveals the 
Close connection between democracy and authoritarian rule--an affin
ity which led Schmitt to the (at a first glance paradoxical) contention 
that a true dictatorship can only be founded on a democratic basis.3s 
According to this view, democracy and dictatorship are not essen
tially antagonistic; rather, dictatorship is a kind of democracy if the 
dictator successfully claims to incarnate the identity of the people. 

III. THE FOUNDATION OF THE POLITY: COLLECTIVE IDENTITY 
OR THE CONSTITUTION'? 

Given the fact that the concepts of nation and people are amena
ble to divergent interpretations and that the principle of national sov
ereignty can entail democratic and ethnocratic consequences as well, 
it is open to question if the polity and its power rests on national 
identity or on its constitution. Obviously, the character of the constit
uent power determines the character of the constitution; although, it 
is not quite clear in what manner. 

A. The Relation Between the Constituent Power and the 
Constituted Powers 

Can we, depending on the basic structure of the constituent 
power, conceive of different concepts of individual rights, of the idea 
of separation of powers, of the elements of democratic rule, or of the 

31 Id. at 243-44. 
32 Id. at 239. 
33 Id. at 242. 
34 Id. at 242. 
3S Id. at 237; see also CARL SCHMITI, DIE DIKTATUR XII (1921). 
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machinery of government? Before turning to this question, I want to 
make a few remarks about the question of whether the constituent 
power dissolves itself in the process of constitution making. Is the 
constituent power consumed by the very act of creating a constitu
tion, or does it survive as a permanent element of the constitution? 
As stated above, the concept of constituent power is an important 
part of the doctrine of popular sovereignty.36 The meaning of constit
uent power is self-determination, as opposed to the imposition or the 
revelation of an order. This is why modem constitutions can only be 
understood as institutional devices which embody the self-binding ca
pacity of a group. 37 Self-determination and self-binding are by no 
means incompatible. However, it is far from clear whether self-deter
mination involves the right to unbind oneself-to repeal the commit
ments which have been stipulated in the constitution. Does the 
constitution absorb the constituent power, a "power from which 
forms originate but which itself cannot be formed"?38 Or is the con
stituent power a latent element of the constitution that is determined 
to reemerge manifestly, to act as the guardian of the revolution and to 
preserve the original and undomesticated spirit of the act of founda
tion against those who, while obeying the letter of the constitution, 
delude its very spirit? In other words, is the constituent power predis
posed to act as a permanent threat to the legality of the constitution? 

The significant political implications of these questions can 
hardly be overlooked. The latter alternative implies that the constitu
tion is exposed to the permanent threat of its own annihilation; 
whereas the former implies that the constituent power is mediated 
forever, and that the foundation of the polity will remain a historical 
event for the overwhelming majority of its members to which they 
have no personal 90nnection whatsoever. 

I should mention that in contemporary Germany this question 
has become an issue of practical constitutional law, not just of consti
tutional and political theory. The Basic Law, amended in the process 
of the unification of the Federal Republic with the German Demo
cratic Republic, contains a final article (Article 146) which, to my 
knowledge, is truly unique among all of the provisions in the present 
constitutions of the world.39 In its original version, which was valid 
until 1990, this article stipulated that the Basic Law would cease to be 

36 See supra text accompanying notes 23-35. 
37 Stephen Holmes, Precommitment and the Paradox of Democracy, in CoNSTITUTIONAL

ISM AND DEMOCRACY 195-240 (Jon Elster & Rune Slagstad eds., 1988). 
38 PETER SCHNEIDER, AUSNAHMEZUSTAND UND NORM: EINE STUDIE ZUR RECHT

SLEHRE VON CARL SCHMITT 100 (1957). 
39 GRUNDGESETZ [Constitution] [GG] art. 146 (F.R.G.), reprinted in 6 CONSTITUTIONS 
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in force on the day on which a constitution adopted by a free decision 
of the German people came into force.4O The underlying idea is evi
dent: Given the expectation of the framers in 1949 that a united Ger
man nation-state would soon be reestablished, the Basic Law was to 
be replaced by a full-fledged constitution sanctioned by the whole 
German people. 

It should be emphasized that Article 146 is not an "amendment 
rule"-a rule stipulating how to change the Basic Law. Constitutions 
can be revised fundamentally, but the revisions are subject to the rules 
of the constitution itself. In contrast, no constitution can contain 
rules which allow its abolishment altogether; this would permit 
revolution, whereas it is the very meaning of constitutions to avoid 
revolutions and to make them dispensable. Political revolutions 
change political institutions in ways that those institutions prohibit; 
whereas constitutional amendments change political institutions in 
ways which the constitution authorizes. 

Article 146 is a paradoxical combination of these two sentences. 
It allows the people to annihilate the Basic Law and replace it with a 
completely new constitution, without binding the democratic sover
eign to any procedural or substantive rules beforehand-the people 
can abolish the constituted powers and claim their unrestrained con
stituent power without running the risks of a revolution. This 
amounts to the constitutional permission to make a revolution, which 
again is a paradox, because the authority of the constituted powers 
cannot imply the liberty of self-annihilation. The authorities of the 
constituted powers act only as trustees of the constituent power, the 
will of the constituent power being superior to theirs. In the words of 
Sieyes, "[N]o type of delegated power can in any way alter the condi
tions of its delegation."41 

Article 146 of the Basic Law is a unique constitutional response 
to a unique political predicament. But this does not mean that in all 
normal cases the constituent power is totally consumed in the act of 
constitution making. For Sieyes there was no question that the con
stituent power of the sovereign nation could not be restricted, much 
less abolished by the constitution: 

[A] nation can neither alienate nor waive its right to will; and 
whatever its decisions, it cannot lose the right to alter them as soon 
as its interest requires. Secondly, with whom would this nation 

OF THE COUNTRIES OF THE WORLD 79, 161 (Albert P. Blaustein & Gisbert H. Flanz eds., 
1992). 

40 [d. 
41 SIEVEs, supra note 10, at 124-25. 
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have entered into such a contract? I see how it can bind its mem
bers, its mandataries, and all those who belong to it; but can it in 
any sense impose on itself duties towards itself? What is a contract 
with oneself? Since both parties are the same will, they are obvi
ously always able to free themselves from the purported 
engagement.42 

However, the implementation of Sieyes's doctrine during the de
liberations of the National Assembly required concessions to the ne
cessities of practical life. Since the nation in an extended territory 
cannot act and express its will immediately, it is necessary to establish 
some rules and procedures which enable the sovereign to act accord
ing to its supreme position in the polity. In the French case, this 
meant the unequivocal distinction between the ordinary legislative 
body-the Parliament-which was a constituted power in the frame
work of the separation of powers and whose powers were restricted to 
the legislative functions, and the Convention or National Assembly 
(called the Revision Assembly) which, though a representative body 
as well, was the representative of the entire nation with the un
restricted authority of the constituent power.43 Apparently the 
American constitution, which in Article V provides for the convoca
tion of a convention for proposing amendments, served as the model 
for the distinct and separate institutionalization of the normallegisla
tive power and the extraordinary constituent power. However, it is 
not fully clear if the amendment process stipulated in Article V refers 
to the constituent power, or to the constituted powers. The term 
"Convention"44-which evidently alluded to the Convention of Phila
delphia, whose constituent power was accepted and confirmed by the 
majority-and its distinct mode of origination are arguments in favor 
of construing the character of the Convention as a constituent power. 
The Convention is something other than a normal legislative body. In 
justifying the constituent power of the Philadelphia Convention, 
Madison explicitly referred to the right of the people to "abolish or 
alter their governments as to them shall seem most likely to effect 
their safety and happiness."4s This is a straightforward hint to their 
right to revolution. In his explication of the amendment procedures 
and the amending power of Article V he used almost the same words, 
speaking of the competence of a society to "alter or abolish its estab-

42 [d. at 127. 
43 LoEWENSTEIN, supra note 20, at 287. 
44 Article V of the United States Constitution provides in relevant part: "The Congress, 

whenever two thirds of both Houses shall deem it necessary ... shall call a Convention for 
proposing Amendments .... " U.S. CONST. art V. 

45 THE FEDERALIST No. 40, at 253 (James Madison) (Clinton Rossiter ed., 1961). 
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lished government. "46 
Given that the Convention carries the entirety of the power of 

the polity, not just its legislative power, it is very close to the constitu
ent power. On the other hand, it cannot be overlooked that not only 
the power of the legislative bodies but also the authority of the Con
vention is restricted by the Constitution-an instance which gives rea
son to assume that the Convention is not a constituent, but a 
constituted power. 

I do not want to give conclusive answers to this question, rather 
the reference to the Convention of the American Constitution and to 
the French Revision Assembly are meant to show that the constituent 
power does not fully vanish through the very act of constitution mak
ing. Nonetheless it is domesticated; it loses its unfathomable and 
formless character and acquires a quasi-constituted status. This am
bivalent status is clearly expressed in the French Constitution of 1791: 

The National Constituent Assembly declares that the nation has 
the inalienable right to amend its Constitution, and considering 
that the national interest is better served by making use of the 
means provided for in the Constitution itself, of the right to reform 
such articles which experience shall show the expediency of, de
crees the formation of an Assembly of Revision, in the following 
manner .... 47 

Although the constituent power is tamed insofar as it becomes subject 
to the rationalizing force of a procedural rule, it remains a potential 
power which may check the misuse of authority by the constituted 
powers. This is so because there is one element which establishes its 
superiority over all constituted powers and which was expressly ver
balized in the French Constitution of 1793, namely, that it "unites in 
itself the highest power."48 This consolidated power can only be as
signed to a nonconstituted power, because a constituted power which 
unites all power is self-contradictory. The meaning of constitution is 
the guarantee of rights and the separation of powers,49 and this is why 
only the nonconstituted power, namely the people, can own the con-

46 THE FEDERALIST No. 39, at 246 (James Madison) (Clinton Rossiter ed., 1961). 
47 LA CONSTITUTION [CONST.] of 1791, tit. VII, art. 1 (Fr.), reprinted in HENRY C. LOCK

WOOD, CONSTITUTIONAL HISTORY OF FRANCE 273, 301 (New York, Rand McNally 1890). 
48 LA CONSTITUTION [CONST.] of 1793, art. 116 (Fr.), reprinted in LOCKWOOD, supra note 

47, at 305, 312. 
49 DECLARATION OF THE RIGHTS OF MAN AND THE CmZEN art. 16 (FR. 1789), reprinted 

in FIVE CONSTITUTIONS 267, 269 (S.E. Finer ed., 1979). Article 16 provides: "A society in 
which rights are not secured nor the separation of powers established is a society without a 
constitution." Id. 



160 Ulrich K. Preuss 

stituent power. 50 

But the reverse is also true. Whenever the constitution empow
ers the people to act beyond the exercise of the citizens' right to vote 
and to express their collective will, there is always a touch of constitu
ent power and of out-rivaling the legitimacy of the constituted pow
ers-be it the superior legitimacy of a law enacted in a plebiscitarian 
procedure over the authority of a parliamentarian law, or the superi
ority of the authority and the power of a president elected directly by 
the people over the power and authority of the government which is 
elected by the parliament. The dualism of the presidential powers, the 
powers of the parliament, and the government in the Weimar consti
tution is a telling example for the latent presence of the constituent 
power in the operation of the constitution. This may be considered as 
a negative example for the persistence of the constituent power in the 
constitution. 

On the other hand, there are also negative examples for the mal
functioning of the political process if the direct participation of the 
people in the political process is almost totally excluded. This is the 
case in contemporary Germany whose constitutional pattern has been 
termed a "representative absolutism." This may be exaggerated, how
ever, and in this paper I am not going to analyze the constitutional 
properties of Germany. What is important for the consideration of 
the relation between constitution and constituent power is the obser
vation that a total and permanent exclusion of the unorganized con
stituent power of the people from the realm of politics tends to 
produce a formalism and rigidity of the constituted powers. This 
threatens to devalue constitutional democracy altogether. 

B. The Basis of Society: Blood or Contract? 

There is still another kind of argument which pertains to the 
question, of whether, and to what degree, the constituent power per
sists and determines the character of the constitution. Hypotheti
cally, the character of the constituent power is likely to determine the 
structure of the constitution it generates. Hence, whenever a constitu
tion is created, the question arises: What is the substance of the con
stituent power? Is it a prepolitical commonness of a group of people 
who form a polity in order to transform their quasi-natural commu
nity into a political entity? Is the substance of the constituent power 
the irrationality of the blood; or is it the freedom and independence 
that nature has assigned to every individual and that, as we know, 

SO CARL J. FRIEDRICH, CONSTITUTIONAL GOVERNMENT AND DEMOCRACY: THEORY 

AND PRACTICE IN EUROPE AND AMERICA 21 (1941). 
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became the basic condition for entering into a social compact? The 
alternative is precisely identified by Rousseau in The Social Contract. 

The oldest of all societies, and the only natural one, is that of the 
family; yet children remain tied to their father by nature only so 
long as they need him for their preservation. As soon as this need 
ends, the natural bond is dissolved. Once the children are freed 
from the obedience they owe their father, and the father is freed 
from his responsibilities towards them, both parties equally regain 
their independence. If they continue to remain united, it is no 
longer nature, but their own choice, which unites them; and the fam
ily as such is kept in being only by agreement. 

This common liberty is a consequence of man's nature.SI 

To be sure, Rousseau speaks of the foundation of civil society, 
not of the process of constitution making. We must distinguish both 
steps, although empirically they will normally coincide. It is hardly 
conceivable that in real life the formation of a group out of a multi
tude of individuals, and the determination of the structure according 
to which the group is enabled to act as an entity, can be separated 
from each other. However, the distinction is analytically important 
because the generation of a constitution for a group presupposes the 
very existence of the group. Hence, before the group gives itself a 
constitution (e.g., by establishing a kingdom), it must clarify who is 
subject to this constitutional determination, and who is entitled to 
participate in this decision. In other words, who is a member of the 
group. 

Quoting Grotius, who had contended that a people may give it-
self to a king, Rousseau argues: 

Therefore, according to Grotius a people is a people even before the 
gift to the king is made. The gift itself is a civil act; it presupposes 
public deliberation. Hence, before considering the act by which a 
people submits to a king, we ought to scrutinize the act by which 
people become a people, for that act, being necessarily antecedent 
to the other, is the real foundation of society. 52 

Given Rousseau's natural law approach, according to which the state 
of nature is characterized by the isolated dispersion of human ani
mals, not by the existence of natural communities, the foundation of 
society rests on a contract: 

Indeed, if there were no earlier agreement, then how, unless the 
election were unanimous, could there be any obligation on the mi
nority to accept the decision of the majority? What right have the 

51 JEAN-JACQUES ROUSSEAU, THE SOCIAL CONTRACT 50 (Maurice Cranston trans., Pen
guin Books 1968) (1762) (emphasis added). 

52 Id. at 59 (emphasis added). 
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hundred who want to have a master to vote on behalf of the ten 
who do not? The law of majority-voting itself rests on a covenant, 
and implies that there has been on at least one occasion 
unanimity. 53 

A similar argument exists in Locke's social contract theory, though it 
is diluted by his famous theory of tacit consent. But this does not 
concern us here. 

What is important is that both Rousseau and Locke assume that 
the formation and the coherence of a social group rests on the individ
ual's decision to participate in the group. Although their visions of a 
civil society are extremely antithetical, the methodological approach 
of their reasoning is the same; both Rousseau and Locke start with an 
individualistic construction of society. Obviously, this determines the 
character of the constituent power of this society. A society which 
has been formed because this was the appropriate response to the 
needs and interests of free and equal individuals can exercise its con
stituent power only for the common good of its individual members. 

This is why Locke does not regard the constituent power as om
nipotent, but as limited by the goal of society and of a government
namely, the aim to protect the individual's life, liberty, and property. 
Rousseau presupposes the omnipotence of the constituent power (i.e., 
the sovereignty of the entirety of all members of civil society), but this 
too is a consequence of his individualistic approach. The sovereign, 
and the omnipotence of its constituent power, follow from an act of 
delegation by each and every individual that participates in the social 
contract; in Rousseau's words, "[E]ach one of us puts into the com
munity his person and all his powers under the supreme direction of 
the general will; and as a body, we incorporate every member as an 
indivisible part of the whole. "54 

The contract includes a promise of everybody, to everybody, to 
put his or her person and goods totally into the community. It is this 
absolutism of the individual's self-commitment which leads Rousseau 
to the conclusion that the sovereign who originates from this act can
not violate anybody's rights: "[A]s every individual gives himself ab
solutely, the conditions are the same for all, and precisely because 
they are the same for all, it is in no one's interest to make the condi
tions onerous for others."ss 

Rousseau contends that it is the very character of the social con
tract that generates the kind of social solidarity necessary for the in-

53Id. 
S4 Id. at 61. 
5S Id. at 60. 
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herent justice and orientation towards the common good of society. 
The omnipotence of the constituent power is not only no threat to the 
individual's rights, but at the same time is the safeguard for the reali
zation of the common good. The conditions of the formation of the 
general will guarantee that the constituent power will necessarily cre
ate a constitution which satisfies the needs of all members of the 
society. 

I am highlighting this implication because there is an argument 
which contends the opposite, and even Rousseau himself seems to ad
here to its reasoning. 56 The assertion is that the coherence of a polity 
cannot entirely be created and sustained by the contract of free and 
equal individuals. According to this contention, some minimum con
ditions of prepolitical unity are required; the most important condi
tions being ethnic homogeneity (commonness of origin, language, 
religion, customs, and the like). Rousseau asks the question: Which 
people are fit to receive the kind of constitution which he has in mind? 
He answers the question, postulating that the type of people for such 
a constitution would be "a people which, finding itself already bound 
together by some original association, interest or agreement[,] ... 
combines the cohesion of an ancient people with the malleability of a 
new one."57 His assumption of a preconstitutional union and coher
ence of the people would limit the validity of his contention that his 
construction of the social contract generates the solidarity which 
binds a multitude of individuals to a social group. More important 
for our contemporary problems is the question of whether the consti
tutional state presupposes some minimum degree of prepolitical same
ness and homogeneity of the constituent power. 

This is of course the contention of all nationalist theorists. But 
there are also liberals who argue the same way. For instance, John 
Stuart Mill maintained that the governed should decide over their 
government, but that the governors and the governed should belong 
to the same nation (defined by Mill as a union constituted by common 
sympathies, mostly generated by the commonness of language, reli
gion, origin, etc.). 58 

Free institutions are next to impossible in a country made up of 
different nationalities. Among a people without fellow-feeling, es
pecially if they read and speak different languages, the united pub
lic opinion, necessary to the working of representative government, 

56 See id. 
57 [d. at 95. 
58 JOHN STUART MILL, CONSIDERATIONS ON REPRESENTATIVE GOVERNMENT 308-10 

(London, Longman, Green, Longman, Roberts & Green, 3d ed. 1865). 
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cannot exist. . . . The same books, newspapers, pamphlets, 
speeches, do not reach [the different sections of the country] .... 
The same incidents, the same acts, the same system of government, 
affect them in different ways .... S9 

If Mill is right, multinational states like Switzerland or the 
United States could not exist. On the other hand, the dissolution of 
the Soviet Union and of Yugoslavia, or the ethnic tensions in Bulga
ria, Czechoslovakia, or Romania carry sufficient evidence that a con
stitution whose creator cannot refer to a prepolitical collective 
identity-the most important being nationhood-might not be able to 
generate the coherence which the constitutional state needs for its 
functioning. It is open to question if this observation applies to all 
constitutional states. But wherever it holds true, it would strongly 
indicate that the domestication of the irrational forces of politics has 
not yet been fully successful. 

CONCLUSION 

I do not mean to discredit the feelings of national identity which 
we find in almost every country of the world. But the idea of modem 
constitutionalism is the separation of fellow-feelings of a nation from 
the structure of government and the rights of individuals given from 
the constitution. 

The constituent power of the people will always encompass the 
ethnic and the demotic elements of the people. But it is the very ra
tionale of the constitution to transform the unfathomable power of 
the ethnos into responsible authority of the demos. Therefore, the 
constitution, although created by the constituent power, must always 
fight against the tendency of its own creator to infuse prepolitical ele
ments into the structures of politics. The constituent power is simul
taneously the creator of the constitution and a permanent threat to it. 
Yet, both functions are necessary for the vitality of the constitution. 

S9 Id. at 310. 







































































































































































Social Rights,
Social Contract, Socialism

Fernando Atria
Universidad Adolfo Ibánez, Chile

Are there structural differences between the so-called ‘social rights’ (or positive freedom

rights) and individual rights (or negative freedom rights)? The relevance of this question

is explained by the fact that traditional forms of judicial protection of fundamental or

constitutional rights used to be restricted to ‘individual’, but not ‘social’, rights. Accord-

ing to what is the dominant position, at least in Latin America, this restriction was always

arbitrary, a consequence of a political devaluation of social rights. The solution, at least

for leftist legal thought, is to extend the judicial protection of rights to social rights. But is

it correct to say that the non-justiciability of social rights can only be understood as a

devaluation of such rights? Or to put it in other words: Is the difference in the available

institutional means of protection of rights to be explained by the different structure of

social rights vis-à-vis individual rights, or is it a mark of the political devaluation of the

former when compared to the latter?

To put the question in a different way: Why is it the case that individual rights are to

be protected judicially, but social rights are to be interpreted as mere ‘programmatic’

declarations, which are to be realized (or defeated) in the political arena? The reason,

progressive constitutional scholars tell us, is not a structural difference between these

two kinds of rights; it is rather a political decision that we can nowadays call ‘neo-

liberal’,1 in which the ideas of equality and liberty are interpreted only in formal terms.

Since social rights are concerned not with the formal status of individuals but with the

substantive content of citizenship, a neo-liberal theory must conclude that declarations

of social rights are to be understood as expressions of good will, not as ‘hard’ rights.

From this perspective, the Left must fight for social rights, and the first battle is to guar-

antee that social rights receive the same institutional importance as individual rights do

meaning in particular the same judicial actionability. And in this, leftist constitutional

scholars have been tremendously successful because the justiciability of social rights

is now, at least in Latin America, taken for granted. And in the (few) cases in which

it is still the case that they are not, this is widely seen by the Left as a notorious ideolo-

gical (neo-liberal) imbalance.

I think this is a serious mistake. Judicial institutions can protect individual rights more

effectively than social rights because the latter imply an understanding of citizenship that

is incompatible with bourgeois law, whilst the former are its most perspicuous manifes-

tation. Thus, traditional forms of bourgeois law cannot contain social rights.

One could say that this ‘theoretical’ idea has been refuted in practice. For today, social

rights are in fact protected by the very actions that were purportedly incompatible with

this kind of rights. If the claim is that something is impossible, what can provide a more
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complete refutation that the fact that it has happened? The issue, however, is not that

simple. The thesis I want to develop in this article is that bourgeois law can protect social

rights through its traditional forms of legal protection, but in doing so, it will inevitably

transform them into bourgeois (individual) rights. That is to say, the cost of subsuming

social rights under bourgeois law is to de-socialize them.

Social and Individual Rights: The Differences

Höffe’s List of Differences Between Rights

This is why it is important to distinguish a socialist critique of the current understanding

of social rights from other liberal critiques of social rights. To this end, we will begin by

considering one of the latter, as formulated by Ottfried Höffe.

Höffe believes that social rights (he calls them ‘positive freedom rights’) and individ-

ual rights (‘negative freedom rights’) are different, not only in their content. Indeed, such

a difference is fundamental and implies a kind of ranking order between individual and

social rights. (Höffe, 2007: 47) The difference is that negative freedom rights are, as

such, indifferent to cooperation, and positive freedom rights, by contrast, are dependent

on cooperation. (Höffe, 2007: 47) From this fundamental difference, according to Höffe,

stem many others.

In the first place, as indicated by Höffe’s labels, individual and social rights are distin-

guished insofar as the former are negative, whereas the latter are positive. The content of

social rights is not a set of negative provisions (‘thou-shalt-no’ rights) but positive provisions

to food, clothing, shelter, healthcare and education, to mention a few. (Höffe, 2007: 47)

Secondly, social rights depend on available resources, and thus their content can be

affected by scarcity. This implies that the demands they ground could be defeated by lack

of resources, whilst negative freedom rights are invulnerable to economic vagaries: ‘With

the exception of self-defence, it is always the case that those who kill violate a human right’.2

This second difference implies a third one: the content of social rights is dependent

upon economic development and culture in a way that negative freedom rights are not:

‘social rights are dependent on culture as well as resources.’ (Höffe, 2007: 47)

The currently predominant thesis, which understands itself as ‘progressive’ and is, at

least in Latin America, virtually unanimous, rejects Höffe’s differences, arguing that

they pertain to the superficial grammar of rights. In my view, this is correct. Today’s

‘progressives’ are right in thinking that Höffe’s differences do not justify the conclusion

that we are dealing with a structurally different kind of rights. Thus, these differences are

either non-existent and appear plausible only when adopting an unnecessarily and unjus-

tifiably narrow perspective or are not structural differences but differences of content.

And what matters is not whether social and individual rights are different regarding their

content because they obviously are. The point is whether there are deeper, structural dif-

ferences that imply institutional consequences.

But though progressives are right in rejecting Höffe’s grounds for distinguishing

kinds of rights, I believe Höffe is right in holding that they are indeed different. Precisely

because we encounter here an important difference, we must endeavour to locate it cor-

rectly. We must thus begin by explaining why the traditional differences, accurately
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explained by Höffe, are to be discarded. The point of this is not to show that there are no

differences between social and negative freedom rights that they must be abandoned.

Indeed, the opposite is true. We must show that Höffe’s differences are superficial that

they do not account for what social rights represent because the real, political difference

is to be rescued and defended. Höffe believes that he can explain social rights within a

contractualist theory of justice. In reality, social rights expose the limits of contractual-

ism as such; or, to put it in a more provocative way, they show why a contractualist (or,

what is the same, liberal) theory of justice must be abandoned.

Differences That Belong to the Surface Grammar of Rights

The differences that Höffe finds between social rights and negative freedom rights are

evident; that is, they are entirely apparent. A reply to Höffe must be capable of account-

ing for them.

To begin with, the distinction between negative rights and entitlement to benefits,

although evident, depends to a certain extent on the language used to describe the actions

that comply with or infringe them. Every action can be described as an omission. But

additionally, it is simply false to claim that negative freedom rights require only an omis-

sion. It is important here to distinguish good and bad arguments to substantiate this claim.

A traditional argument to show that the action/omission distinction does not correlate

with the social/individual rights distinction is that certain individual rights also require

the state to act in a certain way; for instance, the right to due process implies that the state

must do whatever needs to be done to guarantee due process. (e.g. see Kelley, 1988: 23–

29) In my view, this argument is spurious. The right to due process is a negative freedom

right, that is, a right to non-interference. It enumerates the conditions with which the

actions of the state must comply so that it can interfere with an individual’s action with-

out such interference counting as an infringement of the individual’s negative freedom.

Generalizing, I am sceptical of the idea that one can show Höffe’s mistake by way of

searching for negative freedom rights that require the state to act in a certain way. I

believe the objection is more radical and can be easily articulated in the language of

criminal law. For, in criminal law, it is fairly clear that one can commit a criminal

offence legally described in active terms by refraining from certain actions. Criminal law

distinguishes between ‘improper omission’ crimes, or crimes of ‘commission by omis-

sion’, and ‘crimes of mere omission’ (breach of a duty to act) (see Fletcher, 2000, section

6.4.1). The latter are crimes that are legally defined as omissions, thus imposing a duty to

act (e.g. in corporate law, the duty to provide regulatory bodies with some corporate

information). The interesting category here is the former, which are crimes legally

defined as actions (like ‘killing’), so that the normal way to commit them will be ‘pos-

itive’ (¼an action). Since what is punished is an action, the duty imposed is negative: the

duty to ‘renounce something’ (‘thou shalt not kill’). What is interesting about this is that

the existence of crimes defined by actions immediately implies the possibility of crimes

of ‘improper omission’, that is, the possibility of commission by omission. Notice what

has happened: a duty consisting in refraining from an action can translate into a duty to

act. If negative freedom rights can be infringed via commission by omission, it is simply

not true that they merely impose the duty to renounce something.
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Now, this does not mean that action and omission do not differ. Not every omission

that causally contributes to the relevant result (e.g. the death of a person) is an act that

ought to be understood as commission by omission. For the result to be ascribed to who-

ever refrained from acting, an additional element is needed. This additional element

serves the function of bridging the gap between omission and result, and several circum-

stances are usually discussed here. One of them will be of particular interest to us: if

whoever refrained from acting could avoid the result and, additionally, had a previous

duty of care towards the interest that is protected by the rule of conduct, then her omis-

sion can be qualified as a criminally relevant ‘cause’ of the result. Thus, the lifeguard

who does not save the drowning swimmer is responsible for murder by omission if the

swimmer dies, but the bystander who refrains from saving the victim is not. A normal

bystander does not have, under normal circumstances, a duty to aid drowning swimmers,

but a lifeguard does, if a swimmer is drowning in a pool that is under his care.

Thus, for a negative duty to become a positive one, it is necessary to establish a special

duty of care. This idea will turn out to be important because it will allow us to explain

why negative freedom rights are usually understood as negative rights. For the time

being, however, what matters is to notice that individual rights are negative rights only

because the possibility of commission by omission is excluded. If Höffe is right, and neg-

ative freedom rights are indeed rights that impose a duty to refrain from acting, this is not

because of the structure of negative freedom rights; rather, it is because, in these cases, it

is not possible to establish a duty capable of transforming cases of (‘mere’) omissions

into cases of commission by omission. In other words, it is not by examining the active

side of negative freedom rights (i.e. the side of the right-holder) that we will learn why

Höffe’s superficial observation is correct. We will find the explanation in its passive side,

that is, its jural opposite (the holders of which are free from these previous duties of care).

Regarding social rights’ susceptibility to be defeated by scarcity, Höffe fails to distin-

guish the meaning of the statement that describes the right and its application. Certainly, a

society’s cultural and material conditions affect the content of social rights. Here, one

should distinguish between the fact that certain circumstances may render a right unen-

forceable and the fact that a certain action may not belong to the set of actions required

by a right. The former is not new and is not particular to social rights; for every normative

statement there will be circumstances under which the duty imposed by it will (or at least

may) be defeated. Höffe believes this distinguishes social rights from negative freedom

rights because only the former are defeated by scarcity: scarcity does not excuse murder.3

The relevant category, however, is not scarcity but ‘circumstances under which fulfilling a

right imposes an unreasonable burden on the debtor’. Since social rights normally adopt

the form of claims for the provision of certain services, these ‘circumstances’ usually

appear as material scarcity: if fulfilling the right to housing leads, in the circumstances,

to an unreasonable sacrifice of other interests, this might justify failure to provide adequate

housing. But scarcity is only a particular instance of a generic possibility; that is, to say, it

is only one of the cases in which fulfilling a right imposes an unusually heavy burden to

the debtor. Negative freedom rights are likewise limited. Hence, it is a mistake to rule out,

as Höffe does, cases of self-defence. To these, we can also add cases of necessity.

Höffe’s third difference is that the content of social rights is susceptible to cultural

conditions whereas that of negative freedom rights is not. Again, this is intuitively
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correct, but only until one recalls that rights may be infringed not only with intent but

also without, that is, by negligence. And the standard of care is clearly sensitive to cul-

tural considerations. Assuming that workplace safety regulations, for instance, are a

manifestation of the individual right to life or to physical integrity, it is clear that material

and cultural developments affect the content of those rights.

The Deep (Political) Grammar of Rights

Does it follow, then, that there is no difference whatsoever between social rights and neg-

ative freedom rights? Many self-proclaimed promoters of social rights reach exactly this

conclusion. Yet here lies a conspicuous irony, which can best be revealed by going back

to Höffe’s (correct) starting point. The emergence of the very idea of social rights can

only be understood as a critique of the liberal idea of individual (natural) rights, precisely

because they are indifferent to cooperation (they are ‘the rights of selfish man’, as Marx

called them (Marx, 1994 [1844]). Social rights arise, therefore, as a way of affirming – in

terms of justice – the importance of understanding human self-realization as reciprocal

rather than individual. But if this is the case, then it is central to the very idea of social

rights to preserve the distinction between them and individual rights, because the point of

social rights is to subvert the idea of individual rights, to turn it against itself. This is why

social rights can only be understood as anomalous grafts in bourgeois law, and the foun-

dation for the latter is the idea of individual rights.

But of course, for them to be grafts they had to be formulated in terms that can reso-

nate and be recognized by the rationality of the host. That is the reason why they have to

be understood as ‘rights’. This is a risky move, and the risk is usually associated with

the leftist critique of social democracy. For though the idea that grounds social rights

is the opposite of the idea that grounds bourgeois law, the language to express it is not

the language of opposition (which could not be understood by the rationality of the host)

but that of continuity: social rights as the full realization of what is important in those

rights that are central for bourgeois law (civil and political). This is the importance of

Marshall’s claim that rights come in historical progression: civil rights (18th century),

followed by political rights (19th century) and then social rights (20th century). The

important point, of course, is not how accurate this progression is in historical terms.

What is important is the idea of movement, in which each step shows in a more devel-

oped way the content of the previous one. Marshall expressed this as the idea of citizen-

ship. We are not dealing here with three independent ideas. The same could be said by

reference to the revolutionary trilogy: liberty, equality and fraternity. Each idea more

fully realizes and specifies the content of the previous one: equality is the realization

of liberty,4 and fraternity is the realization of equality (for the idea of fraternity shows

human realization as reciprocal rather than individual). In the same spirit, political rights

show civil rights in a different light, and social rights transform (one could say transfig-

ure) the idea of political rights.

The risk for social democracy is that, by using the language of the host, the attempt to

reinterpret the rationality of the host in the light of the graft immediately creates the pos-

sibility of neutralization: this happens when the transformational content of the graft is
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negated and it is reinterpreted according to the rationality of the host. We must look into

this in some detail.

Grafting creates an unstable situation, that is, a situation that has an immanent tendency

towards its resolution. This resolution can, in principle, adopt any of the following two

forms: the transformation of the host or the normalization of the graft. In the first case,

bourgeois law ceases to be bourgeois law or at least ceases to be a legal system built upon

the notion of individual right, indifferent to cooperation, and becomes a system built on the

idea of reciprocal duty, which is constitutive of social rights. In the second, social rights are

reinterpreted in terms of bourgeois law, as yet another kind of individual right, that is,

indifferent to cooperation, only distinguishable from other individual rights because of

their content (say, housing instead of property). The irony is that today progressive promo-

ters of social rights loudly proclaim that there is no difference between social and individ-

ual rights, but bourgeois law is still bourgeois law. The right to healthcare, for example, has

ceased to be a right to a system that provides healthcare according to the needs rather than

ability to pay and has become a right to have one’s medical needs attended even when the

cost of treatment is unreasonably high, even if as a consequence the need of other people

will have to be neglected. Regarding these other needs, whoever sues for his need to be

cared for may reply as parties in the market: ‘Am I my brother’s keeper?’

If we are to avoid this ironic conclusion, we must say that social rights are indeed dif-

ferent from individual rights. But the usual ways in which this distinction is portrayed (as

the distinction between positive/negative rights or between defeasibility/non-defeasibility

by scarcity or culture) conceals the political meaning of the difference. Höffe’s starting

point, according to which negative freedom rights are indifferent to cooperation, whilst

social rights are founded on cooperation is promising, but it seems to take the conclusion

as the premise. Indeed, if we want to get a clearer understanding of the political sense of

the distinction, we will have to give a closer look to those features of these rights that are

connected to the fact that some rights are indifferent to, and others presuppose, cooperation.

One of the peculiarities of negative freedom rights is that the specification of their

active aspect (the right-side) is immediately a specification of their passive aspect (the

duty side, its jural opposite). A complete specification of a right’s content entails iden-

tifying three elements: an active subject, a passive subject and a given action someone is

not under a duty to perform (in the case of WN Hohfeld ‘privileges’ or liberties) or is

under a duty to perform (in the case of Hohfeld’s ‘rights’ (Hohfeld, 1913). For negative

freedom rights, the dominant side is the active side. In other words, it is enough to spe-

cify that to which the holder is entitled in order to provide a full specification of the con-

tent of said right.5 At the risk of oversimplification, we may say the right to life is the

right not to be murdered. Here, the passive aspect is the reflection of the active aspect,

directed generically against a universal subject. The active aspect of the right to life

immediately reveals its passive aspect, thus fully specifying who has what duty. The pas-

sive subject must be universal because these rights are ‘natural’ rights. Their being nat-

ural rights is not a claim about what happened in a bygone time when there was no

government but a political claim: they are rights that do not presuppose any artificial

(¼non-natural, political) relations between individuals.

When it comes to social rights, a specification of the interest which the right serves –

that is, its active aspect – is not enough to specify its passive content. In other words, it is
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not enough to identify an interest worth protecting to ground a duty to protect it. This is

what Höffe observes when he objects that:

Some treat the demands aimed at this multifaceted social nature rather generously. Without

any prior conceptual demarcation, they formulate extensive lists of social rights from obli-

gations of solidarity and philanthropy or even a subsequent assessment of their legitimatory

basis. This lack of a proper basis cannot be solved by the frequent, even inflationary appeal

to social justice in politics. (2007: 46)

The excess of enthusiasm of these promoters of social rights consists in believing that

it is enough to find an important aspect of someone’s well-being (i.e. an interest worth

protecting) to conclude that, therefore, every human being has a right to whatever is nec-

essary to satisfy it (i.e. it is protected). But this is mistaken because it ignores that the

point is to ground duties, duties that would warrant the conclusion that X is compelled

to do something towards Y. And to ground X’s duty it is not enough to show that it would

be good for Y to get something. The question, then, is how to bridge the gap between the

interest of the right holder and the duty of the duty holder?

The Social Contract and Its Limits

Does a contractualist theory of justice have a determinate content qua contractualist? In

general, contractualist authors do not dwell on the substantive content of the metaphor

they use and present it claiming for it a merely expositive function; it is thus justified

simply by showing that it is ‘a useful way to study ethical theories and their underlying

assumptions’. (Rawls, 1971, section 3) But the idea of social rights shows that the meta-

phor is not innocent and carries with it a determinate political content, regardless of the

way in which it is developed in this or that version.

The Need to Bridge the Gap Between Interest and Duty

We begin where we left off at the end of the previous section: the specification of the

active content of a social right does not fully and immediately specify the content of the

correlative duty. The right side represents the interest protected by the right, but an

appeal to that protected interest is not enough fully to specify the content of the duty side.

When dealing with individual rights, the aforementioned interest is specified by referring

to others’ interference. For instance, the interest protected by the right to life cannot be

characterized as the interest to remain alive, but as the interest not to have one’s life ter-

minated by a third party. By this reference to third parties’ interference, the characteriza-

tion of the interest which the right protects fully determines the passive aspect of that

right (the duty imposed on others). But when dealing with social rights (to education,

or to healthcare, etc.), the protected interest is not characterized by reference to third par-

ties’ actions, and it is only characterized by the holder’s well-being. How can we trans-

late a statement about the holder’s well-being into one about others’ duty?

Two different conceptions of social rights stem from the way in which the gap between

the right-holder’s interest and others’ correlative duty is bridged. A contractualist theory
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of social rights is the first possibility. As any form of contractualism, its starting point is the

fact that individuals have opposing interests, interests that can only be coordinated by con-

tract. What moves the parties to contract is the desire to safeguard their interests, and the

fact that it is rational for them in the circumstances to give up something (e.g. their natural

freedom) in order to achieve some level of protection. Since the contract is the foundation

for all political bonds, there can be no duty that simultaneously presupposes and precedes

the contract; this is why the notion of commission by omission does not apply to natural

rights (it is impossible to argue for a special duty of care prior to the contract, since before

the contract there are no special duties).6 Within the limits set by the basic feature of a con-

tractualist explanation, therefore, it is possible to ground social rights only on the rational

interest of each to ensure that all parties will benefit from the contract in order to demand,

in return, that they renounce their natural freedom (i.e. that they abide by law). This cer-

tainly provides a way to link interest and duty: the authority of law can only be justified by

reference to the fact that being subject to law improves the condition of the individual, in

such a way that it would be irrational for him or her to reject it. Only if this condition is met

we can label his rejection a case of freeriding and ignore it. Hence all have reason to agree

to provide the less fortunate with whatever is necessary to make sure that they benefit from

the move from the natural to the civil condition.7 This minimum level of welfare is what

might constitute ‘positive’ rights. The political consequence of this way of linking interest

and duty is clear. Social rights here do not manifest an ideal of equality, but at best a pro-

tection against poverty, and they ground not universal public services but strictly targeted

(means-tested) programmes. And the basis for these policies is not the well-being of the

poor but that of the rich, who thus ensures that the poor are bounded by the contract.

The second way to understand social rights is Marshall’s (1992 [1950]), as presented

in his famous Citizenship and Social Class. In this sense, social rights constitute the sub-

stance of citizenship, its content. They contain the idea that certain aspects of the well-

being of each are everyone’s responsibility. Since they rest on the idea of self-realization

as reciprocal, they cannot be understood as indifferent to cooperation. But thus under-

stood, social rights cannot be identified in the state of nature because they presuppose

the bond of citizenship which the contract purported to found. A contractualist account

of justice, therefore, cannot but ignore them.

As we have seen, the idea that individual and social rights are structurally identical,

and differ only in content, has become a commonplace among promoters of social rights

and social rights activists. But now that we have identified the key difference, what are

we to make of this claim? Here we have to return to the graft/host unstable situation iden-

tified above. By ignoring the need to offer an argument that would connect interest and

duty, Marshall’s idea of social rights is lost. This explains, in my opinion, the current

popularity of two ideas that reciprocally reinforce each other, the hegemony of which

accounts for the extent to which the political meaning of social rights properly so-

called has been defeated.

The first of these ideas is a contractualist justification of political association, which

presents itself as politically neutral, that is, as if it stood outside and above the Left/Right

political divide. One could thus, allegedly, find ‘left-wing’ and ‘right-wing’ versions of it

(Rawls and Nozick immediately spring to mind). But in terms of social rights, contrac-

tualism is a way to bridge the gap between interest and duty, and hence it cannot be
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politically neutral; it implies that what is politically relevant is not equality but poverty

(more or less extreme). This is because the idea of citizenship cannot play but a second-

ary role since what is politically fundamental is the protection of interests that can be

identified in the state of nature. Citizenship, in other words, enters too late into the pic-

ture: only after the contract, after what is important in terms of justice has been settled.

The second, and related idea, is the neutralization of social rights. Because it is

Marshall’s notion of social rights which expresses their true content, as social rights, that

is, rights which belong to the citizen, and thus cannot be identified when one dispenses

with the bond of citizenship, as is the case in the state of nature. By ignoring or down-

playing Marshall’s idea of citizenship as the link between interest and duty, the concep-

tion of social rights is neutralized, and it is incorporated into bourgeois law in the only

way that really existing bourgeois law can incorporate it. Bourgeois law being the law of

individual rights, social rights can be incorporated only by de-socializing them, by trans-

forming them into individual rights to a minimum provision of well-being.

This neutralizes social rights because, as we have seen, social rights are not individual

rights but a subversion of the language of individual rights. Their recognition by bour-

geois law was meant to create an unstable situation. This instability implied an inner ten-

dency towards resolution, which was meant to come about via the transformation of

bourgeois law, which would cease to being founded on the liberal idea of self-interest

but would instead revolve around the socialist notion of reciprocal duty. But today this

resolution has been reached not because of the transformation of bourgeois law into

something else but by the transformation of social rights into individual rights to a min-

imum standard of living: social rights are now based in the same idea of self-interest

which grounds bourgeois law.

These ideas reinforce each other because the latter lends credibility to the former: since

social rights, once neutralized, can be grounded in contractualist doctrine, today contrac-

tualism can claim to be the common grammar in which old political positions express

themselves, when in reality it is the extent to which one of them has been defeated.

The Idea of Slow Pedagogy

Contractualism, then, is the replacement of equality for poverty as a politically relevant

matter. The main legitimatory goal is not equality but improving the lot of what Rawls

calls ‘the least advantaged’. But this raises the following question: Why contractualism?

This is the often unasked question since contractualism is seen as politically neutral. We

have already seen that Rawls justifies this perspective by appealing only to its expository

clarity since it allows one to easily identify ethical theories and their assumptions. But

given the political consequences that flow from this idea, it is manifest that clarity is not

a sufficient justification for adopting it. When dealing with politically important matters,

clarity might be important, but it would be absurd to hold that it ought to be held as a

substantive political criterion. Thus, the question returns: why contractualism?

Every contractualist doctrine assumes the priority of the individual over community.

The meaning of this priority is not crudely ‘normative’, as if it were the claim that com-

munity exists for individuals rather than individuals for community. The priority consists

in the idea that the sense or point of the political lies outside the political, so that it can be
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identified from a pre-political perspective (be it state of nature or original position). It is

from this perspective that the terms of political association are to be determined. For this

reason, justice has no history; the state’s conditions of legitimacy are determined by

referring to what individuals with no bonds would agree to, which is why the principles

of political justice do not develop in time. From whatever moment we are in, in principle,

we could always ask the question about the terms we would agree to in the original posi-

tion, and since the question and the relevant circumstances are the same the answer

would have to be the same. The content of this pact are principles valid ‘once and for

all’ (Rawls, 1971: 12, 75, 161). Contractualism radically excludes the possibility of what

Charles Taylor called slow pedagogy, that is, the notion that what we owe each other is

something we learn by living political lives:

Here’s a hypothesis from within a Christian perspective: humans are born out of the animal

kingdom, to be guided by God; and the males (at least the males) with a powerful sex-drive,

and lots of aggression. As far as this endowment is concerned, the usual evolutionary expla-

nation could be the correct one. But being guided by God means some kind of transforma-

tion of these drives; not just their repression, or suppression, keeping the lid on them; but

some real turning of them from within, conversion, so that all the energy now goes along

with God; the love powers agape, the aggression turns into energy, straining to bring things

back to God, the energy to combat evil . . . .

This is the fallen condition. There are two dimensions. God is slowly educating mankind,

slowly turning it, transforming it from within . . . . But at the same time, the pedagogy is

being stolen, has been misappropriated, and misapplied; the education is occurring in this

field of resistance . . . .

Now God’s pedagogy operates in this field of opposition. In this field, it can be a positive

step, bringing us back closer to God, if the numinosity around some untransformed practice

is bent back, brought into some kind of relation of service to God; even though one might

suppose that the ultimate goal would be to leave this practice behind altogether. One can’t

leap altogether to the end. That’s the truth of the slow pedagogy.

But on the other hand, there can and must also be leaps. (Taylor, 2007: 667–668)

Of course, in our context, we have to give a political reading to references to God, and

to do so, we may take advantage of the fact that one can always invert theological con-

cepts and understand them in political terms. A political paraphrasing of the idea con-

tained the fourth paragraph of Taylor’s passage (which can be said to provide a clue

to the interpretation of the whole passage) is that the education with which we are con-

cerned is that of the people: ‘the people’ educates itself slowly, through political coex-

istence, and progressively learns what it means to live in recognition.8 Thus, the ‘people’

transforms itself, although, simultaneously, this pedagogy is stolen and misapplied:

political education takes place in this field of resistance. This means that if we adopt the

perspective of the state of nature to explain the political, we will find individuals who do

not recognize each another or (what is effectively the same) who do so in purely instru-

mental terms: each tries to use the others to his or her own ends (As far as the natural

condition is concerned, the usual evolutionary explanation could be the correct one). But

by living together, we learn how to understand and recognize one another.
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Contractualism is a doctrine of denial, denial of the possibility of slow pedagogy. Since

the priority is on the pre-political individual, the content of the political bond is settled

before there is any possibility of slow pedagogy. And this carries another consequence.

We have seen that for contractualism justice has no history. But there is a history of what

we could call the technology of justice: we can learn from experience what institutional

arrangements work better in the protection of (pre-political) rights. This is why the natural

subject of a contractualist (liberal) theory of justice is institutions rather than individuals

and their conduct (this is explicit in the very first paragraph of Rawls’ A Theory of Justice).

And what is the justification for all of this? Here it is useful to return to Höffe, who

offers an answer:

The two basic approaches of institutional and personal interpretations of the state can be

understood as opposing poles, so that moral demands imposed on the polity can be directed

either exclusively at institutions or at persons. Those who only rely on individual morality,

hope for a better, possibly new human being, free of any self-interest. Political liberalism

sees here an unrealistic and excessive demand, and for this reason alone it identifies

contract theory as an alternative to virtue ethics. In addition, it understands civic virtues

as particularist elements that are not compatible with universal principles. (Höffe, 2007:

132, emphasis added).

Let it be noted: the only argument for contractualism is the unrealistic naivety of vir-

tue ethics. Of course, it is unrealistic and naive, if seen from the state of nature (or the

original position)!
The question of justice must be asked in this context. If it is posed, as in contractu-

alism, sub especie aeternitatis, in order to answer it once and for all: What aspect of

others’ well-being is my duty? The answer will be: the minimum (‘negative’) rights:

non-aggression. In that case, only the situation of those who live below that minimum

offends justice. Social rights are individual rights to a minimum. As previously men-

tioned, this is a way to neutralize social rights, and they no longer subvert bourgeois

law because they no longer contain the idea of slow pedagogy. Their content is now

given by what can be warranted as an actionable claim. It is important to understand

the structure of the argument here: According to Höffe, the reason that justifies con-

tractualism, and why the perspective to judge the principles of justice is that of radi-

cally independent individuals, indifferent to one another, is not a positive argument

about this perspective, or about the ‘true’ form of human motivation, but a default rea-

son as it were, grounded in the fact that a different perspective would demand too

much, would be ‘unrealistic and excessive’.

Rescuing the Socialist Idea of Social Rights

The Neighbour and the Stranger

It might be useful to consider here an idea which, hidden in a text that is little more than a

work of propaganda, has not received, to my knowledge, the attention it deserves. In F

Hayek’s The Mirage of Social Justice, volume 2 of his trilogy Law, Legistlation and Lib-

erty,9 Hayek claims that:
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the moral feelings which express themselves in the demand for ‘social justice’ derive from

an attitude which in more primitive conditions the individual developed towards the fellow

members of the small group to which he belonged. Towards the personally known member

of one’s own group it may well have been a recognized duty to assist him and to adjust one’s

actions to his needs. This is made possible by the knowledge of his person and his circum-

stances. (Hayek, 1978: 88)

This primitive condition changes, according to Hayek, in the ‘Great Society’, which

required the extension of the process of material exchange beyond the aforesaid small

groups. This in turn was made possible by an equal recognition given to neighbours and

foreigners alike. Hayek continues:

This application of the same rules of just conduct to the relations to all other men is rightly

regarded as one of the great achievements of a liberal society. What is usually not under-

stood is that this extension of the same rules to the relations to all other men (beyond the

most intimate group such as the family and personal friends) requires an attenuation at least

of some of the rules which are enforced in the relations to other members of the smaller

group. If the legal duties towards strangers or foreigners are to be the same as those towards

the neighbours or inhabitants of the same village or town, the latter duties will have to be

reduced to such as can also be applied to the stranger. (1978: 88)

This is an important claim: to deny the neighbour any special status is a condition for

the universalization of rights, which strictly speaking requires that the bond of citizen-

ship, given its particularistic nature, must be emptied of special obligations. When Hayek

claims that this step, the universalization of rights, is ‘one of the greatest achievements of

liberal society’, it is hard not to agree with him. But the point is that to take this step one

must define duties with neighbours by reference to duties with strangers. Hence the

attractiveness of the notion of social contract: my duty to others must be such that its

content can in principle be established before the political because otherwise it could not

be understood as universal. This implies, however, that the content of that duty be min-

imal. Consequently, there exist only negative freedom rights, and social rights (that, for

this very reason, lose their truly social aspect) can be justified, but not by reference to the

normative notion of reciprocal duty, but as a condition to secure that the transition from

the state of nature to the civil state benefits all. Politically speaking, we have seen that

this means that social rights deal not with inequality but with poverty. Legally speaking,

this has implied an enormous increase in the relevance of international law of social

rights. The implication of all this is precisely the phenomenon we are discussing: social

rights cannot be understood as Marshall does, that is, as the content of citizenship.

Hayek’s argument holds only if one ignores Taylor’s notion of slow pedagogy.

Indeed, if the question is for the rights and duties of each one that can be established once

and for all, the answer will have to be based on the most primitive aspects of human

behaviour (which is why there is an intrinsic connection between liberalism and neo-

Darwinism). This reduces humanity to a biological fact (¼membership to a biological

species). A political understanding of the idea of ‘humanity’, however, sees it as a goal

of history, a goal the value of which depends not on whether it will be achieved but on
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granting us the capability to identify what counts as progress and what counts as regress,

which is of course the very condition of any form of pedagogy.10

This is why it is important to retain a notion of social rights according to which they

remain anomalous grafts, that is, rights that cannot be treated institutionally as individual

rights. By transforming them into individual rights (rendering them capable of being

claimed before a court of law), the anomaly is lost, and they become the rights of ‘iso-

lated man’ to minimum protection of one’s health or education. Here social rights cease

to provide a vantage point which is always out of reach and become a demand which can

be satisfied once and for all. Certainly, progressive promoters of this neutralization of

social rights will claim that, in this way, they will be fulfilled and will cease to be ‘empty

promises’ or ‘merely programmatic declarations’, but they ignore Hayek’s point about

universalization: if social rights are understood as rights that can today be fully realized,

their content will have to be defined by reference to the rights a stranger can claim. This

is the significance of Taylor’s idea that the truth of the slow pedagogy is that one can’t

leap altogether to the end.

To ignore this and argue for the opposite effect, that is, to redefine the content of my

duty to the stranger based on my duty to my neighbour leads, as Höffe remarked, to exten-

sive lists of social rights stemming from obligations of solidarity and philanthropy, which

rest on nothing but an inflationary appeal to social justice in politics. We must accept his

criticism but reject the closure of his solution. This means abandoning the liberal idea that

our duties to each other can only be understood universally if they are established from a

pre-political vantage point, and the opposite move is to assume that the political (includ-

ing the notion of political justice) is subject to development in history because recognition

is something that we learn by living together. Without recognition, however imperfect,

there is nothing but Hobbes’s state of nature; with perfect recognition, we have arrived

to the Kingdom of God. The political is what lies in between. A contractualist perspective

invites us to determine the content of mutual recognition, implausibly, from the vantage

of point of a state in which such recognition is non-existent.

Is the Idea of Slow Pedagogy Utopian?

If the idea of slow pedagogy is ignored, then the choice is between liberalism or ethno-

centrism. This is a position nowadays supported by an unlikely alliance. Not only does it

face a predictable (neo-)liberal criticism, which holds that we have nothing to learn.

Indeed, the very idea of a pedagogy addressed to the citizen looks totalitarian to the

neo-liberal who believe that any pedagogy must assume (i) that the individual is a child

and (ii) a clear distinction between student and teacher (Taylor’s slow pedagogy serves

precisaley to show that both of these assumptions are flatly untrue); it also faces criticism

from the postmodern Left, according to which history should abandon the notions of

progress and ‘grand narratives’. Indeed the idea of slow pedagogy seems to imply a kind

of ‘forward march’ to a better world.

But it is precisely because of this that we must emphasize that this is a slow pedagogy,

always exposed to being stolen, misappropriated and misapplied. The most evident way

to do this is by undestanding pedagogy as as instrumental step to move from one point to

the other, thus denying that it is constitutively, and not contingently, slow. This
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misapproppriation is constitutive of the idea of ‘leftism’ or ‘Left-wing communism’ as

‘an infantile disorder’. Leftism views pedagogy as training, that is, only as a means. But

the best training is that which allows one to acquire the desired skills as inexpensively

and quickly as possible. Yet the sense in which political pedagogy is relevant is not

instrumental because it is what MacIntyre (1985: 188) calls an ‘internal good’ of political

practices (the practice of living political lives). The point is not to learn a certain propo-

sitional content for which, in principle, it is enough to be shown a convincing argument,

and the point is to learn to live in a different way.

The idea of goods internal to practices is opposed, of course, to that of external goods.

External goods can, in principle, be obtained in various ways, such that once they have

been acquired, the way in which they were acquired is irrelevant. When it comes to

external goods, there is a fundamental distinction between means and ends, and the goal

is to deploy the most adequate strategies to obtain the ends at the least possible cost.

When it comes to internal goods, however, this distinction between means and ends col-

lapses (see generally MacIntyre, 1985: 188–203).

Of what nature are the goods to which we aspire in politics? The (neo-)liberal reply is

that they are external goods: ‘to secure these rights, Governments are instituted among

Men, deriving their just powers from the consent of the governed’, as the American

declaration of independence has it. Politics is here a means to secure pre-political rights.

The idea of slow pedagogy implies a different understand of the political: political

institutions (or, in MacIntyre’s terms, the practices supported by political institutions) are

not a means to acquire something which in principle could be defined independently of

them (an external good), but they are, in a sense, the end goal. To put it in theological

terms, institutions have a sacramental dimension. Just as sacraments in Christian theol-

ogy are ways in which the Kingdom of God is already among us, but not yet, political

institutions are ways in which full reciprocal recognition is already among us, but not yet.

Yet, do we have, beyond sheer optimism, any reason to believe in the idea of slow

pedagogy? In my opinion, slow pedagogy is distinctly a part of our political experi-

ence. Consider, for example, the difference between the American and the British dis-

cussion on healthcare. Whilst in the United States a rather moderate healthcare reform

has just been achieved, after serious threats of being struck down as incompatible with

the most fundamental rights of the American people, in Britain the discussion begins

with the existence of a universal system which, though of course subject to acute polit-

ical controversies, is a stable institution. How can we account for this difference? At

least one of the things that clearly distinguishes here the United States from the United

Kingdom is that the United Kingdom has had a national healthcare system for over six

decades. It is not the case that Bevan or Beveridge thought of a ‘killer’ argument that

has escaped Obama and his advisers to convince their opponents about the idea of uni-

versal healthcare. It is, rather, that an institution like the National Health Service

(NHS) creates its own support, which means: living under conditions in which individ-

uals can see their interests as common, individuals learn about themselves. Thus Ed

Milliband was right when he said that ‘If [the NHS] was proposed today, we would

be told it could not be done’11. Since the point is not to find an argument which proves,

beyond all doubt, that our interests are ‘really’ common, but to live under conditions in

which interest appear to the individual as common, the teaching process – the
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pedagogy – is to be slow. As Marx and Engels said, when discussing French material-

ism: ‘If man is shaped by his environment, his environment must be made human’.

(Marx and Engels (1975 [1844], Chapter 6.3.d.)
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Notes

1. It is an interesting fact that the label ‘neo-liberalism’ is almost entirely absent in political phi-

losophy, which subsumes it under ‘liberalism’. This assumes the continuity between what

could be called ‘classical’ liberalism and what is now presented as its neo-version. I believe

this is a mistake. In most relevant areas, and in particular the issue of social rights, neo-

liberalism is illiberal. But this is not the place to discuss this. See Atria (2013b: 77–95).

2. See Atria (2013b: 77–95). It is odd that Höffe ignores the issue of euthanasia.

3. At least not normally: but what about Fuller’s Case of the Speluncean Explorers? (Fuller, 1949)

4. In Billy Bragg’s line, ‘freedom is merely privilege extended, unless enjoyed by one and all’.

5. There is a different, unrelated way of identifying the ‘dominant’ position in a pair of jural

opposites: by looking at the action concerned. Thus, in the opposition right/duty the dominant

position is the passive (duty), for the action concerned is always an action of the debtor. In the

liberty/no right opposite, the dominant position in this sense is that of the liberty holder

because the action involved in his or her action. I mention this only to prevent confusion

between this sense in which a position is or is not dominant and the sense in which I am using

the expression in the main text.

6. Höffe criticizes Nozick and Locke for in their characterization of the state of nature they ‘pre-

maturely break off the process of abstraction required by the state of nature’ (Höffe, 1995:

189), by claiming that in the state of nature there could be such a thing as natural rights.

According to Höffe, ‘[t]he state of nature must be imagined as not only free of the state but

also of all subjective rights’ (Höffe, 1995: 189). For reasons explained in the main text, I

believe this to be a mistake. What the state of nature requires is the exclusion of all political

bonds between individuals because the contract, which is to be the way out of the state of

nature, is the ground of political bonds. In some versions (such as precisely Locke’s and

Nozick’s), natural law is defined precisely as law that exists before the political law, the valid-

ity of which does not rest on political authority. There is here neither contradiction nor a pro-

cess of abstraction that is prematurely broke off. This is not to endorse Nozick’ or Locke’s view

about natural law or natural rights but to understand the political sense of the idea of the state of

nature. Authors like Nozick and Locke do not incur in any petitio principii (Höffe, 1995: 189)

when they make reference to natural law or natural rights. But of course, that a claim does not

involve a petitio principii does not make it correct. Or to put it in other words, if it is the case that

‘primary state of nature is void of law and state’ (Höffe, 2007: 29) this is a consequence of a

thesis about law (¼its validity rests on political authority), not about the state of nature.

7. Again, risking oversimplification, we can say it goes in the interest of the rich that the poor are

bounded by law, and hence it goes in the benefit of the rich that the move from the natural to

the civil condition is shown to be in the benefit of the poor. This is why ‘welfare rights’ can be

found in the liberal tradition, but only rights that protect against poverty (i.e. to minimal pro-

visions). See Holmes (1988).
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8. What is interesting about this inversion of theological language is that it also throws light on

theological concepts because of the ‘systematic analogy’ (Schmitt, 1985: 37) between polit-

ical and theological language. On this, see Atria (2013a). For notorious examples of this inver-

sion (my words) regarding the theology of revelation, see Segundo (1989) and Torres

Queiruga (2008).

9. Whilst the second volume is little more than a work of propaganda, the first volume of the

trilogy (Hayek, 1978) contains an idea that is relevant for the concept of slow pedagogy; for

review, see Atria (2011).

10. See McCabe (1968: 35–67).

11. ‘The Future of the NHS’, speech to the RSA, 4 April 2011. Available at http://www.labour.

org.uk/the-future-of-the-nhs—ed-miliband.
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 Social contract theory imagines political societies as resting on a fundamen
 tal agreement, adopted at a discrete moment in hypothetical time, that binds
 individual persons together into a polity and sets fundamental rules regard
 ing that polity's structure and powers. Written constitutions, adopted at real

 moments in historical time, dictating governmental structures, bounding
 governmental powers, and entrenching individual rights, look temptingly like
 social contracts reified. Yet something essential is lost in this slippage between
 social contract theory and the practice of constitutionalism. Contractarian
 blinders lead us to look for greater individualism, social unity, and coherence
 of principles than should be expected. Real constitutional orders appropriate,
 incorporate, and channel the histories and divisions of the societies they gov
 ern. Treating them as social contracts flattens and distorts them, making those
 engagements with the past or with social plurality appear anomalous and
 encouraging their minimization. Accordingly this article redirects attention to
 non-contractarian strands within constitutionalism's intellectual inheritance

 and lived practice.

 Keywords: constitutionalism; social contract theory; ancient constitutionalism

 Author's Note: I owe thanks to Emily Nacol for valuable research assistance throughout the
 gestation of this essay, to Sarah Wellen for research assistance in its final stage, and to Deborah

 Boucoyannis, Patchen Markell, Robert Leckey, Iris Young, Melvin Richter, Melvin Schut,
 Chad Cyrenne, and Lyman Stebbins for comments. The research and writing of the essay have
 been supported, at various times, by grants from the Social Philosophy and Policy Foundation,
 the Earhart Foundation, the Social Sciences Division of the University of Chicago, and the
 New Directions Fellowship from the Mellon Foundation; thanks to all, and to the University
 of Chicago Law School, which hosted me for the Mellon Fellowship and provided the oppor
 tunity for much serious thought on contracts and constitutions. The essay has benefited from
 comments at the Montreal Political Theory Workshop, the New England Political Science
 Association, the American Political Science Association, and the Political Theory,
 Constitutional Law, and Early Modern Workshops at the University of Chicago as well as from
 discussion of a companion piece at the University of Toronto conference on "Modernity in
 Question: Montesquieu and His Legacy."
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 I. From Constitutions to Contract and Back Again

 Social contract theory imagines political societies as resting on a funda
 mental agreement, adopted at a discrete moment in hypothetical time, that
 both bound individual persons together into a single polity and set funda
 mental rules regarding that polity's structure and powers. Written constitu
 tions, adopted at real moments in historical time, dictating governmental
 structures, bounding governmental powers, and entrenching individual
 rights, look temptingly like social contracts reified. This has been espe
 cially true since the intellectual transformation in constitutional theory
 begun in America in the 1770s and 80s, the transformation that resulted in
 written constitutions adopted or amended by extraordinary means?
 constitutional conventions, direct referenda, or legislative supermajorities?
 and viewed as judicially enforceable sources of law superior to both
 legislative and executive action.

 I argue in this essay, however, that something essential is lost in the
 casual slippage between social contract theory and the practice of constitu
 tionalism. Enacted constitutions do not come into being against the back
 ground of a state of nature of isolated individuals; and by this I do not mean
 to invoke the too-familiar critique of the supposedly decontextualized lib
 eral person, but rather to critique the aspiration to decontextualize the legal
 and political order. Constitutions are enacted in ongoing societies (whether
 newly politically sovereign or otherwise) with preexisting laws and legal
 systems, political organizations, cultural and linguistic and religious divi
 sions, and norms and mores. Moreover, the practice of constitutionalism is
 usually, at least in part, a practice of reconciling those legacies to a new
 political order, of making use of those legacies to build loyalties to or coun
 terbalances against the state (or both). Most constitutions cannot be well
 understood by retrospectively characterizing them as the kind of complete
 and radical break with the past envisioned by social contract theory.

 Contractarian blinders lead us to look for greater individualism, greater
 social unity, and greater coherence of principles than can actually be
 expected of constitutions or constitutionalism. Real constitutional orders
 appropriate, incorporate, and channel the histories and divisions of the soci
 eties they govern. Treating them as if they are social contracts will flatten
 and distort them, making those engagements with the past or with social
 plurality appear anomalous and encouraging their minimization.

 I aim to redirect some of our attention to non-contractarian constitutional

 ism, or non-contractarian strands within constitutionalism, both as intellec

 tual inheritance and as lived practice. Non-contractarian elements persisted in
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 constitutional theory across the apparent break of the late 1700s, even though
 these have to some degree been lost sight of more recently; and they have
 persisted and should persist in constitutional practice. Constitutionalism is
 both a theory and an especially theory-laden practice?lying squarely, in
 Habermas's felicitous phrase, between facts and norms1?but in this case the
 practices of constitutional democracies have sometimes remembered wisdom
 that constitutional theory has forgotten. The excessively close identification
 of constitutions with social contracts distorts our intellectual-historical sense

 of the development of constitutional thought; our ability to grasp the reality of
 constitutional politics; and, I argue, our normative and jurisprudential sense
 of how constitutions should be understood.

 In this essay I hope to push back against all three distortions. The argu
 ment through the middle of the essay consists of histories of ideas and
 practices, but much of what is at stake are questions of constitutional inter
 pretation today. Courts have misunderstood their own constitutions by read
 ing them as social contracts made real, impairing their ability to make sense
 of, for example, their federal systems, or their constitutions' protections of
 the rights of indigenous peoples, or their constitutional entrenchment of
 bilingualism. Even some within political theory who normatively criticize
 those consequences accept the thought that modern constitutionalism is just
 like that?notably James Tully, whose important study Strange Multiplicity
 is an implicit point of contrast throughout.2 I mean to challenge both the
 jurisprudence that assumes contractarian constitutionalism and the intellec
 tual history that allows it to seem inevitable.

 In the next section I discuss the roots of the conflation between constitu

 tions and social contracts, describe the two basic forms that conflation can

 take, and show that between them they are quite widespread. Section III
 aims to recover the intellectual history of constitutions without social con
 tracts. It offers an account of constitutionalist thought before the 1780s, one
 in which elements conventionally identified with modern constitutionalism

 were already present, making accounts of a later intellectual rupture less
 plausible. Section IV turns to the period after the 1780s, and the new con
 stitutional practices that developed then, and argues that they did not neces
 sarily posit the kinds of social ruptures with the past associated with
 contractarianism. The final section discusses the difficulties with social con

 tractarianism as a foundation of contemporary constitutional law, illustrating
 the distortions introduced by excessive contractarianism with American and
 Canadian examples. It also notes some difficulties with social contractarian
 ism as a theory of legitimation and suggests that the difficulties in non
 contractarian approaches, while real, are not obviously worse than these.

This content downloaded from 130.235.66.10 on Sun, 17 Jul 2016 10:29:29 UTC
All use subject to http://about.jstor.org/terms



 194 Political Theory

 II. Positive and Hypothetical
 Contracts in Constitutional Theory

 The early modern development of social contractarianism as a general
 political theory was preceded by some centuries of actual oaths, covenants,
 charters, and treaties as foundations for political orders, conspicuously
 including the charters written at the founding of many European cities and
 the treaties establishing leagues of cities or provinces in a proto-confederal
 fashion.3 The mid-sixteenth century founding of the Dutch confederation
 by the written Union of Utrecht and the sworn Oath of Abjuration might
 have been the most conspicuous recent case during the generations when
 contractarianism was being formulated, if only because it marked the by
 then-unusual phenomenon of the creation of a new state in Europe. But char
 ters, treaties, and oaths as founding moments for political societies had been
 known through Catholic Europe since, say, the eleventh-century rediscovery
 of Roman contract law and the roughly contemporaneous creation of the
 medieval city as a corporate self-governing entity.4 Real polities dated their
 legal existence to real founding documents. Other written texts?with the

 Magna Carta as the exemplar?served a legitimating and quasi-foundational
 function within legal orders even if they were not and did not purport to be

 founding documents as such. All of which is to say: contractarianism obvi
 ously did not arise out of a vacuum or spring full-grown from the forehead of
 Grotius or Hobbes?or the Levellers, or the Monarchomachs, or whoever else
 one chooses as a starting point for contractarian thought. Rather, it abstracted
 from real political and legal practices.5 In turn, several variants of contractari
 anism as an abstract theory had real influence on the projects of constitution
 writing embarked upon in America and France in the 1770s, 80s, and 90s, and
 on the theories of constitutional adoption and legitimacy formulated in those
 decades. Social contractarianism as a justificatory theory and the political
 enterprise of adopting written, enforceable constitutions did help to shape one
 another, and have real affinities with one another that serve as the background

 for contractarian understandings of constitutionalism as such.
 These understandings can be broadly divided between those that empha

 size the principles and rules that a given society's original constitution
 adopters or contractors actually did adopt and those that emphasize the prin
 ciples of justice that an idealized contract procedure would have adopted?
 the latter aiming to construe the real document in the light of contractarian
 theory, and the former aiming to give the weight of contractarian legitimacy to
 a real document. Scalia treats the real 1787 Constitution as constituting the
 American polity in a fundamentally contractarian way, as marking a decisive
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 break with the past, and as creating a self-contained positively enacted legal
 order, sealed from off alike from foreign influences, pre-constitutional rules
 or attachments, and principles of moral philosophy.6 He understands the
 judge within a constitutional order to be a creature of that enacted order, and
 bound to operate within its four corners.

 More generally, what we might call positivist contractarian constitution
 alism accords ultimate authority to the will of the enacters of a constitution,
 whether that will is expressed in the details of the particular text they chose
 to adopt, as in Scalia's originalism, or in less-determinate expressions, as in
 Bruce Ackerman's constitutional moments.7 In either case, "we the people"
 adopt a complete system at a particular moment in time. Once that system
 has been adopted there may be considerable deference to the past?but the
 relevant past goes back no further in time than the moment of adoption.
 Notice that Ackerman is, for contractarian reasons, a kind of originalist
 about constitutional interpretation. He differs from those we usually think of
 as originalists in his theory of when and how a constitution is adopted (he
 thinks a new one was adopted in the United States in the 1930s), not in his
 theory of what we do with one once we have it. In either case, at the discrete

 moment of enactment, the people who contract among themselves to create
 a constitutional order break with the past in a fundamental way; and the
 terms of their contract is binding henceforth.

 Rawls nowhere quite equates his hypothetical contract with an historical
 constitution, nor the "constitutional convention" "stage" of the four-stage tran
 sition from original position to actual society with any actual constitutional
 convention. But he does acknowledge that "the idea of a four-stage sequence
 is suggested by the U.S. constitution and its history";8 and the discussion of
 the hypothetical constitutional convention in Political Liberalism moves seam
 lessly into a discussion of American First Amendment law.9 The language of
 "constitutional fundamentals" pervades his work and is always likened to
 those conceptions of the fundamental principles of justice that would have
 been chosen in a particular stage of the hypothetical contract. The Rawlsian
 device of a constitutional convention is of a piece with Rawls's configuration
 of contract theory as an entirely hypothetical enterprise that nonetheless gen
 erates principles of justice real persons in real societies might take to be bind
 ing.10 That hypothetical enterprise, of course, begins with imagined persons
 who do not know either what society or what position in society they will
 inhabit. They design constitutional principles for a blank-slate society, one that
 is sealed off from any possible past (because that past is unknown to the
 designers) and from the rest of the world (e.g., by imagining the society as one
 closed to movements of persons or goods, in or out). The "unencumbered self
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 was never, contrary to some communitarian complaints, meant as a picture of
 the liberal self, of the individual in society. But the selves of the Rawlsian
 constitutional convention are indeed unencumbered; and real social institu
 tions are to be judged against the rules and standards that would have been
 adopted in such a convention. When Rawls discusses a constitution or consti
 tutional fundamentals, it is almost always with reference to this hypothetical
 constitutional convention stage of the original position; the constitution is
 merely a particular moment of the contractarian narrative, and the principles
 of really-existing constitutions (especially the American) are to be understood
 with reference to that hypothetical convention.

 Certainly a society whose basic structure is arranged in accordance with
 principles that would have been chosen by persons behind the veil of igno
 rance in a single moment of rational deliberation seems to have little con
 ceptual space for the persistence of any institutions or rules that predate that
 moment. Even the concept of predating that moment seems a bit odd; and
 this is typically true when constitutionalism and social contractarianism are
 closely aligned, since a contract to enter into political society suggests the
 lack of any prior civil institutions. Rawls, and in a different way Dworkin,
 illustrates an understanding of the radical constitutional break as adopting or
 aspiring to adopt morally true principles. Once we are living within the con
 stitutional order, our ultimate adjudicative recourse is to those moral truths.

 Like positivist contractarianism, moral-realist hypothetical contractarian
 ism crosscuts divisions of left and right. The conservative theorist Hadley

 Arkes imputes to the American Founders the intention to create a "real gov
 ernment" where none had existed, because a "real government" with what
 ever power and authority was necessary to the ends of governing is what
 makes principled sense as the coherent thing to aim for. The mere document
 is to be interpreted in light of, and if necessary subordinated to, those princi
 pled coherent commitments they must have had, even if they neglected to
 take "the trouble to set down some of those maxims, or laws of reason, in the

 Constitution itself."11 This means, according to Arkes, that ultimately even so
 basic a feature of the Constitution as federalism must give way before the
 weight of the principles that could have been coherently intended. "There is
 no subject in our law, no matter how local, that does not imply an under
 standing of the principles?the understandings of right and wrong?on
 which the law has been settled," and so "the legislative authority of the United
 States could reach any subject that is now addressed through the states."12

 One of the more interesting recent theories of constitutional interpreta
 tion draws on both kinds of contractarianism. Randy Barnett's Restoring
 the Lost Constitution combines a positivist and originalist account of
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 constitutional meaning with a libertarian natural rights theory of constitu
 tional legitimacy.13 On his account, all is well when the constitution that
 was actually enacted happens to match up with the one that free Lockean
 individuals would have agreed to; but interpretation and legitimacy must be
 kept distinct, so that (unlike Dworkin) Barnett does not countenance the
 judicial moral repair of a bad positive constitution.

 These two images?positivist and moral-realist hypothetical?of a
 constitutionalism that is contractarian and rationalistic both represent
 constitution making as an absolute rupture with the past. And this tacit idea
 has become quite common in political and legal theory. There is a great deal
 of disagreement on exactly what it is that is enacted at a moment of consti
 tutional enactment, but a great deal of unacknowledged agreement on the
 degree to which that moment constitutes (so to speak) an absolutely new
 beginning. Both branches of contractarian constitutionalism treat the insti
 tutions of state and the law as beginning radically anew. What preceded the
 constitutional moment may not quite be consigned to the status of the "state
 of nature," but it is treated as irrelevant and ideally invisible to the new
 order. I mean to unsettle these widespread assumptions.

 III. Recovering Ancient Constitutionalism

 The previous section noted that the history of medieval cities and urban
 liberties offered a kind of constitutionalism that had contributed to and

 maintained affinities with social contract theory. It is worth expanding on
 that history in order to explore those affinities, but also to identify their lim
 its. Even to the degree that cities were based on contractarian constitutions,
 they were also woven into constitutional framework that stood on a very
 different basis.

 Cities, writes Berman, "did not simply emerge but were founded" ,14 and
 they were founded with a written charter adopted by mutual promise. "The
 reality of modern constitutionalism, in the full sense of the word" (that last
 is an overstatement, but in the service of a persuasive point)

 was present first in the urban law systems of western Europe in the eleventh
 and twelfth centuries. . . . The state power and authority of cities . . . was
 subject to various constitutional constraints. . . . Urban law was founded, in
 a great many instances, on written charters, and these were charters both of

 governmental organization and of civil rights and liberties. They were, in
 effect, the first modern written constitutions.15
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 In addition, Berman observes, charters incorporated rule of law considera
 tions such as the obligation to publish and promulgate laws, prohibitions on
 arbitrary arrests or imprisonment without trial, procedural protections dur
 ing trial, and some elements of a separation of powers. They also constrained
 the power of external overlords to tax citizens without their consent.

 Moreover, these cities developed an ideology of free and equal persons
 living in civil society, as Black has demonstrated?and freedom, equality,
 and civil society were to become core ideas of the contractarian conception
 of politics generally.16 The norms and ideology developed about urban lib
 erty, like the reality of founding polities on promise, oath, and charter,
 paved the way for the idea of the social contract; and that idea was given its
 first thorough articulation by Hugo Grotius, a native of one of the most
 densely urban regions in Europe.

 The best-known examples of such self-governing cities, those of northern
 Italy, were often effectively independent. But even those clearly contained
 within larger political orders had thorough powers of self-government for
 many centuries. The cities of the Holy Roman Empire are paradigmatic here,
 the cities of Italy exceptional. Dozens of free cities and Imperial cities were
 constituent parts of the Empire alongside such noncontractarian polities as
 bishoprics, duchies, counties, principalities, and even the Teutonic Knights.
 Leagues of cities, especially the Hansa, became powers within the Empire
 to rival the greatest of the hereditary polities. All of these?cities and
 leagues, bishoprics, and duchies?coexisted within the political and legal
 order of the Empire. Their rights and authority inhabited the same constitu
 tional space, no matter that they rested on wildly divergent normative foun
 dations. This tolerance of complexity persisted into polities that emerged
 from the Empire's edges, such as Switzerland and, later, the Netherlands. It
 was also characteristic of the much more centralized polities of England and
 France; each had important self-governing cities which made up a part of a
 constitutional fabric that also encompassed feudal and aristocratic elements,
 ecclesiastical privilege, royal authority, and so on.

 In other words, in most of Europe the charter and oath-based systems of
 urban government existed in relation to a surrounding political system that
 was not understood as "civil society" and was not founded on such clearly
 contractarian terms. The internal contractarianism of the cities was part of
 the broader system of the ancient constitution. Promise-like obligations
 were of course present throughout that system, from feudal oaths to kings'
 coronation oaths to uphold the realm's laws and liberties. And in many
 cases contract and promise were melded into a charter. But outside the
 cities such documents typically assumed the form of a commitment to
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 maintain law founded on custom and tradition, which were understood as
 fundamental. Moreover, feudal oaths and coronation oaths were intrinsi

 cally promises among unequals. The legal orders of the cities began with
 contract, and a contract among equals, putting a germ of what is now under
 stood as the modern constitution into the soil of the ancient.

 The cities were not the only contractarian bodies with status in the ancient
 constitutional order. More generally, bodies that were internally at least some
 what egalitarian, democratic, rule governed, and bound by a fundamental pro
 cedural charter permeated the ancient constitutional order. In France,

 the ubiquitous corps . . . included the clergy, local estates, municipalities,
 hundreds of bodies of officeholders, thousands of guilds. . . . The corps
 governed themselves, living by constitutions or statutes set into letters patent
 and registered with the courts. The statutes regulated how the administrators
 or leaders were chosen, often by fellow members in an election. . . .
 Decisions were by majority vote among equal members.17

 The ancient constitution was understood to have elements that were founded

 on contract and elements that were founded on tradition, with little worry about
 contradiction. Later, many of the settled colonies of British North America
 were to adopt charters of their own, similar in form to those of the cities; some

 of these combined the tradition of urban liberty with the radical egalitarianism
 and covenantal tradition of dissenting Protestantism. (In some other cases the
 charters were corporate grants of the crown, not covenanted acts of the settlers.)

 And, at a crucial moment in the American prerevolutionary crisis, Americans
 came to articulate a latent constitutional theory that freely mixed the contrac
 tarian elements of their colonial governments with an ancient-constitutional

 vision of traditional provincial liberties?a theory that the various kingdoms,
 colonies, and domains joined to the British crown were joined to it indepen
 dently, with none having the right to legislate for the others.18

 In none of these cases did the contract model purport to displace the
 complexity of the rest of the ancient constitution. Ancient or gothic consti
 tutionalism as a political theory and a political discourse derived normative,
 and sometimes legal or quasi-legal, constraints on state power in general
 and executive power in particular from the traditional rights, powers, and
 prerogatives of cities, provinces, component kingdoms in compound
 monarchies, and estates, among others. We should not follow Gierke in see
 ing the ancient constitutionalism as essentially or wholly contractarian?an
 odd view that led to the very odd claim that Rousseau's Social Contract was
 little more than a reiteration of Althussius's Political But contracts were

 woven throughout the fabric of ancient constitutions.
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 Medieval constitutional orders, with their complex mixtures of rights and
 privileges for provinces, cities, the nobility, the clergy, and bodies, gradually
 gave way in much of Europe to absolutist monarchical states. "Ancient consti
 tutionalism" most properly refers to the early modern constitutional theories of

 those appealing to the (partly real) legal and normative memories of those
 orders. Pocock's long researches on the seventeenth- and eighteenth-century
 English doctrine of ancient constitutionalism have illuminated that doctrine
 and its relationship to history tremendously but dominate the field so thor
 oughly as to be somewhat distorting.20 He has emphasized, first, the degree
 to which English ancient constitutionalists were deeply embedded in the
 common-law mind-set; second, the ways in which that mind-set was literally
 insular and valued the ostensibly uniquely wise and free ancient law of
 England; and third, following Hume, that the ancient constitutionalists were
 guilty of bad history and that there was no pre-seventeenth-century public
 legal order in England that bound the crown with clear rules. To oversimplify,

 seventeenth-century ancient constitutionalists created a fictional, wholly
 English, history, taking the intellectual structure of common law and over
 generalizing it to constitutional law; and eighteenth-century ancient constitu
 tionalists dressed up the authentic but modern virtues of the post-Glorious
 Revolutionary order in the robes of that bad history. That it was bad history
 is more or less irrelevant to my project here, which is more concerned with
 the early modern doctrine of ancient constitutionalism's continuities with
 what succeeded it than with what preceded it. The suggestion of insularity,
 however, requires a bit more of a response.

 Legal and normative arguments phrased in terms of the defense of cus
 tom and inheritance will of course tend to be depend on one's own custom
 and inheritance. English ancient constitutionalism was dependent on a nar
 rative about what the English constitution in particular had been. But that
 does not mean there are not recurring patterns from place to place. This
 "ancient constitution" typically included some version of the Estates or
 orders of the realm (the Estates General, the British House of Commons
 and House of Lords) and the "ancient liberties" of self-governing cities,
 provinces, and other units such as principalities and duchies. Often these
 more-local units in turn had internal constitutional requirements involving
 the local Estates; this remained true for some French provinces until the
 Revolution. In the "composite kingdoms" of the early modern era each
 province was understood to be under the monarch's jurisdiction somewhat
 independently?as indeed remains the case to this day in a handful of juris
 dictions, such as the Isle of Man and the Channel Islands. Even after the Act

 of Union Scotland retained its own system of courts and body of law.
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 The privileges of merchant and craft guilds, and sometimes of the
 locally appropriate established church, were also sometimes understood
 to have constitutional standing. Common-law judges in England were
 understood to occupy a constitutional office. And in France, the
 parlements?judicial bodies of predominantly aristocratic makeup that had
 the traditional role of registering royal edicts but could refuse to do so and
 remonstrate against them if they viewed those edicts as unconstitutional,
 the most important of which was in Paris but which also existed in a
 number of the provinces?were the final pillar of ancient constitutionalism.

 Readers of Bodin or Hobbes will recognize each of these institutions, and
 the idea that they might have rights and powers that limit those of the

 monarch, from the caricature and attack to which they are subjected by those
 authors. It is important always to remember that Bodin and Hobbes were
 not fencing with phantoms; they were engaging with very real ancient
 constitutionalist opponents. And these opponents?in the judiciary, in the
 aristocracy, in the cities, and so on?made recognizably recurring arguments
 from place to place. The supposedly Germanic common law's champions in
 England were unusual in the degree of conformity they saw between
 common law and natural law; but when they defended common law as cus
 tom, they spoke the same intellectual language as defenders of provincial
 (and supposedly Germanic) customary law in France. When they defended
 the authority of common law judges to limit Parliamentary or royal acts that

 might, supposedly inadvertently, intrude upon the ancient constitution, they
 spoke the same intellectual language as the Parlementaires. The struggles
 between Estates or Parliaments and kings over taxing authority were not so
 different from place to place. An ancient constitutionalist English Whig could
 translate the one of the manifestoes of French Huguenot Monarchomach
 ancient constitutionalism into English under the telling title Franco-Gallia,
 or, an Account of the Ancient Free State of France, and Most Other Parts of
 Europe, Before the Loss of Their Liberties. Molesworth's lengthy preface
 explicitly linked Whiggism with "Gothick" constitutionalism, and discussed

 our just Rights and Liberties, together with the solid Foundations of our
 Constitution: Which, in truth, is not ours only, but that of almost all Europe
 besides.21

 Burke, in Pocock's telling, is an ancient constitutionalist of the insular
 common law mold, and in part so he was.22 But he was also an ancient con
 stitutionalist who could appeal to the possibility of France recovering its
 ancient privileges, its own Estates and Parlements, and who could describe
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 Britain as merely being the society in which "the ancient principles and
 models of the old common law of Europe " had been best preserved.23

 Charles Howard Mcllwain held that the constitutional debate between
 American colonists and Blackstonian Britons over the extent of
 Parliament's constitutional authority marked a watershed in the idea of a
 constitution, a decisive turn away from "constitution" as merely denoting
 the description of a polity's whole body of law, statutes, and government
 and toward "constitution" as a founding written text that set out enforceable
 fundamental law. Scott Gordon has criticized this view, insisting that the
 idea of legal constraints on state action is basically incoherent and that con
 stitutionalism essentially consists of countervailance among competing
 bodies. Unlike Mcllwain, he sees continuities so important as to make the
 introduction of written constitutional texts more or less irrelevant since

 countervailance precedes their introduction.24 I think Gordon is right to see
 continuity in the idea of powers balancing one another but wrong to con
 sider that idea the whole of constitutionalism.

 Even the British constitution has traditionally embedded legal restraints on
 the exercise of at least executive powers. This was part of what Mcllwain had
 in mind. Constitutionalism was not the sheer balancing of one power center

 wearing black robes against another sitting at Westminster; it was the subjec
 tion of important exercises of state power to legal review and restraint. And,
 with impressively few exceptions, detention, punishment, and the rest have
 been subject to such review in Britain for centuries. Rule-of-law constraints on
 criminal justice marked at least the beginning of constitutionalism on

 Mcllwain's account;25 and such constraints are poorly captured by an exclu
 sive emphasis on checks and balances (a doctrine Mcllwain in fact disdained).

 Mcllwain's mistake lay elsewhere?in foregrounding his study with the
 peculiar moment of Blackstonian Britain and thus seeming to let it to stand
 for ancient constitutionalism, and thereby in obscuring the antecedents of
 the American conception. Since Mcllwain's time, great improvements have
 been made in our understanding of the political thought of early modern
 Europe, and in particular in the received understanding of ancient constitu
 tionalism as a school of thought.26 We should by now understand that, as
 Lloyd puts it, "it entails no anachronism to describe as 'constitutionalist'
 contemporary [i.e., fifteenth- and sixteenth-century] ideas to the effect that
 power ought to be exercised within institutionally determined limits."27

 In other words, what Mcllwain takes to be the defining characteristic of
 modern constitutionalism was present in ancient constitutionalism as
 well?as I think he recognized, but obscured with the prominence of the
 anomalous Blackstonian case. The idea that a polity's constitution could

This content downloaded from 130.235.66.10 on Sun, 17 Jul 2016 10:29:29 UTC
All use subject to http://about.jstor.org/terms



 Levy / Constitutions without Social Contracts 203

 be invoked as placing normative and, eventually, legal limitations on the
 exercise of state power is much older than Federalist 78, Colder v. Bull, or

 Marbury v. Madison.2* For centuries, references to the ancient constitution
 of a European polity had meant more than a sociological description of the
 laws and statutes of the realm. The phrase came to denote the fundamental
 governing arrangements of the polity, innovation against which?in partic
 ular by centralizing monarchs?was understood as illegal. The question of
 what could be done about such illegality met with a variety of responses.
 But the basic doctrine that even the most powerful actor or body in the
 polity was constrained, not only by natural law or religious duty but also by
 the obligation to respect the ancient constitution, persisted.

 It is true that at the time of the American break with Britain the British

 constitution did not include any legal limitations on Westminster's legislative
 authority. But the equation of "the British constitution" with Parliamentary
 absolutism was a post-1688 innovation. The American intellectual climate
 owed more to the Whiggish ancient constitutionalism of the seventeenth
 century than to this eighteenth-century turn in British constitutional thought.
 That Whiggish ancient constitutionalism, in turn, was much more like ancient
 constitutionalism as a general European school of thought than was its
 Blackstonian successor. Moreover, continental ancient constitutionalism was

 directly transmitted to Americans?through its great eighteenth-century
 exponent, Montesquieu, President of the parlement at Bordeaux and defender
 of the doctrine that the ancient constitution placed legal limitations on the
 Bourbon monarchs.29 And indeed the path from Coke and Montesquieu to the
 American founding is central to the continuity between ancient and modern
 constitutionalism. When we take Coke and Montesquieu rather than
 Blackstone as exemplary of that tradition, then the thesis of a radical break is
 much harder to make out.

 Many readers will recognize this as an attempt to rehabilitate a line of
 inquiry that has been associated with such figures as Gierke, his English
 followers Maitland and Figgis,30 Mcllwain himself, and Brian Tierney.31
 The search for roots and intellectual continuities across centuries has

 become unfashionable, under assault from the historians' critique of Whig
 history and the Cambridge critique of anachronistic Great Ideas approaches
 in the history of political thought. A great deal of the work by, for example,

 Gierke and Mcllwain cannot survive the methodological scrutiny demanded
 by these critiques.32 But the rejection of eternal ideas or of Whiggish eter
 nal becoming need not blind us to particular eras of partial continuity, and
 I think that there remains much in the Gierkean approach that might be
 reconstructed on that basis.
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 These continuities have been routinely forgotten. Contractarian consti
 tutionalists all but forget that there was such a thing as ancient constitu
 tionalism; Wil Waluchow's entry on "Constitutionalism" in the Stanford
 Encyclopedia of Philosophy, for example, mentions Montesquieu only in
 the context of the separation of powers doctrine of the Federalist and U.S.
 style judicial review and mentions ancient constitutionalism not at all.33
 Conversely, Tully's recovery of ancient constitutionalism takes as its foil a
 modern contractarianism that is wholly rationalist, wholly contractarian?as if
 the 1770s-80s in America and 90s in Europe marked an intellectual rupture
 with what came before as radical as contractarianism's own imagined juris
 tic rupture.

 Contractarian constitutionalism received perhaps its canonical formula
 tion in Thomas Paine's Rights of Man, in which he described the thirteen
 colonies as being returned to the state of nature between the break with
 Britain and the adoption of their new constitutions and mocked the idea that
 Britain had a constitution at all since it had no deliberately enacted, state
 constituting written charter. Tully has placed Paine at the center of "modern"
 constitutionalism, an intellectual tradition he characterizes as relentlessly
 rationalistic, assimilationist, individualistic, and hostile to ethnocultural dif

 ference of the sort that would be needed to ground, for example, indigenous
 peoples' rights that predated and survived the constitutional moment. Tully's
 account of the dichotomy between premodern and modern constitutionalism
 fits comfortably with some existing American self-understandings of a rad
 ical intellectual break in the American 1770s-80s (the creation of a new
 understanding of constitutionalism) that accompanied a radical institutional
 and legal break (the enactment of new-style "modern" constitutions).

 But Paine lay decidedly outside the mainstream of constitutional thought
 in early America. The system of government envisioned in Common Sense

 was a unicameral legislature with no independent executive or judiciary.
 That was, more or less, the system of government adopted in the
 Pennsylvania constitution of 1776, a constitution of which Paine was a par
 tisan and, some have said, a partial drafter, a constitution he continued to
 treat as exemplary in The Rights of Man. The Pennsylvania constitution was
 the one approved of by Turgot and other philosophes; but it was not to
 prove an enduring model for Americans. Paine was moreover an early
 enthusiast of centralization, with a theory that sat uneasily with either the
 confederalism of the Articles or the federalism of the Constitution.

 Most states, and the eventual federal constitution, more closely followed
 the advice in John Adams's various writings on constitutional questions
 instead.34 The Adams-influenced constitutions (culminating in the renowned,

This content downloaded from 130.235.66.10 on Sun, 17 Jul 2016 10:29:29 UTC
All use subject to http://about.jstor.org/terms



 Levy / Constitutions without Social Contracts 205

 and partially Adams-written, Massachusetts constitution of 1780) included a
 constitutionally established separation of three powers and a bicameral legis
 lature And Adams?like Madison, but unlike Paine?was consciously influ
 enced by both the traditional British constitution and the ancien regime
 constitutionalists, above all Montesquieu. Adams dismissed Paine's constitu
 tional thinking as dangerously naive about concentrations of power. Adams's

 Defence seemed outdated almost as soon as it was published because of its
 apparent interpretation of a bicameral legislature as representing persons and
 property separately, a view of the role of Senates that Americans were rapidly
 coming to reject.35 But Adams's argumentative strategy was not focused on
 class interests as such. Rather, it was concerned with the need to fragment
 state power somehow, and to give the resulting institutions different social
 bases of support so that they might endure. While Adams contributed as much
 as anyone to the mechanisms of modern constitutionalism?in particular the
 separation of the drafting and ratification of a constitution from one another
 and from ordinary legislation?he looked for pre-constitutional social divi
 sions that might bolster the constitutional order and keep state power from
 being too concentrated. If this cost him the approval of contractarian
 philosophes, he was inclined to take that as a badge of honor. And while the
 subsequent federal constitution lacked any special representation for the
 propertied classes (conditions for the franchise were delegated to the states),
 it did not need such for Adams's purposes. The Great Compromise meant that
 the federal Senate could rest on some social base of support?the govern

 ments of the several states?that differed from the popular base of the House
 of Representatives.

 By contrast, Common Sense was well received not only by philosophes
 but also by monarchists fighting a two-front conflict?against Britain
 internationally and against the parlements domestically. The first French
 translation of Common Sense appeared within months of its American
 publication?in a journal secretly funded by the French foreign ministry.36
 The journal's editor (Edme-Jacques Genet, writing under the pseudonym "a
 London banker") interrupted the translated text at several points with long
 commentary of his own?praising Paine's indictment of the British mixed
 constitution as a confused kind of anarchy and assimilating Paine's endorse
 ment of simplicity in government to the doctrine of unlimited monarchy.
 When Paine says that in America the law will be king, Genet is happy to
 point out the similarities this has to the anti-parlementaire view that in
 France the King is the law. Indeed, Genet suggests that "the author of
 Common Sense . . . does not at all believe in the possibility of the democ
 racy he proposes. There may be no American better disposed than he for a
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 hereditary monarchy. It follows naturally from his principle of simplicity.
 ... That which he detests is a mixed government, a limited monarchy."37

 As further evidence that Common Sense supports the Bourbons in their
 struggle against the ancient constitutionalists, he notes Paine's endorsement
 of a centralized continental union and uses it as a criticism of claims of

 provincial liberties.
 In short, Paine's radically contractarian constitutionalism was agreeable

 to the absolutist theory opposed by ancient constitutionalists; while ancient
 constitutionalism was directly appropriated and adapted by Adams and,
 through him among others, the American founding.

 IV. The Persistence of Non-contractarian Practice

 Montesquieu and his predecessors were ready to treat the patchwork of
 already-existing institutions, polities, and social groupings as materials
 with which to build bulwarks against the state rather than treating them as
 things of clay to be unmade or remade by the state. Though modern consti
 tutionalism is not only concerned with checking the state in this way,38
 nonetheless it has often incorporated pre-constitutional corps of one sort or
 another, sometimes as sources of law, sometimes as institutional checks on
 the state, and sometimes as constitutive pillars 6>/the state.

 The adaptation of Montesquieu and ancient constitutionalism was in evi
 dence in the constitutional practice of the early United States, and in
 Madison's thought. The most conspicuous such trace is the status of the
 states. The thirteen original states entered the union intact and inviolable.
 That is not to say that their sovereignty was undiminished. But their bor
 ders and their equal representation in the Senate could not be altered with
 out their consent; their rights of republican government could not be altered
 at all; and they retained not only powers of general legislation within their
 own boundaries but also considerable power in elections to the central gov
 ernment, and therefore power to protect their status. Senators were selected
 by the state legislatures directly. States were guaranteed at least one
 Representative apiece, no matter how small their relative population. They
 retained discretion not only over the extent of the franchise for federal elec
 tions, but also over how to allocate their federal Representatives.39 The
 Electoral College makes states central political actors in the election of the
 President; and, again, the states have the right to decide the shape of their
 participation in it. And constitutional amendments must pass through the
 states qua states, either in the legislatures or in state-by-state conventions
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 (a mechanism that has never been used). Enactment authority may have
 been imputed to "We the people," but ratification ran through the mecha
 nism of the states, and the Constitution preserved them to a considerable
 degree. It certainly did not unmake or dissolve them, or grant the new gov
 ernment the authority to do so.

 It provided for the possibility of admitting additional states into the
 Union on a basis of equality to original states. It did not, however, explicitly
 authorize the acquisition of new territories, famously prompting Jefferson's
 crisis of conscience over whether the Louisiana Purchase was constitution

 ally legitimate.40 The possibility that was contemplated was primarily that of
 voluntary accession by other preexisting organized political corporate bod
 ies, for example, Canada. In other words, provinces or states would join the
 union qua provinces or states, rather than new states being contractarian cre
 ations of already-American individuals joining together. The model of
 expansion envisioned (though not the one actually followed) was relatively
 ancient-constitutionalist, more like the composite monarchies of Europe.

 Moreover, the Constitution of 1787 explicitly refrains from assimilating
 Indians into an individualist-contractarian model. It recognizes that they were

 members of the United States, if at all, only in a mediated way, through their
 tribal nations. Madison in particular was committed to the view that only the
 federal government could be authorized to treat with Indians, as with foreign
 governments, and that considering them as simply citizens of the states in
 which their lands were located would be both unjust and foolish. As devoted
 a Lockean as he was in many respects,41 he explicitly rejected the Lockean
 excuse for taking uncultivated Indian lands, and insisted that Indians' prior
 ownership of their lands must be respected by the new republic. Certainly,
 Madison sought the purchase of Indian lands for whites, and (like Jefferson)
 he strongly hoped for Indian adoption of agriculture, Christianity, and repub
 lican forms of government. But his understanding of Indians' rights and status
 under the constitution looks nothing like what we would expect of from
 Tully's "empire of uniformity" (or from Tully's own discussion of Madison).
 It recognized the need for jurisdictional pluralism and institutional accom
 modation of cultural difference; it made no claim to dissolve whites and
 Indians into a common atomistic contract; it sought to protect Indians' pre
 scriptive rights.42 The empire of uniformity, the systematic attempt to coer
 cively assimilate Indians into the American social, economic, and political
 order and to deny the legal standing of tribes altogether, was a late
 nineteenth-century development, not a late-eighteenth-century one.

 Like most other liberal constitutional theorists from the generations after
 Montesquieu?Adams, Constant, Tocqueville?Madison sought to build
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 on Montesquieuian ideas about constitutional pluralism, rejecting Montesquieu's
 view that only monarchies could sustain the requisite size and diversity. In
 their various ways they sought to simulate the effects of ancient constitu
 tionalism in a modern republican age. In the happy absence of aristocratic
 privilege, they looked to geographic, institutional, and cultural forms of
 pluralism that might generate stabilizing support for the constitutional
 order, and counterbalances against the central state.

 The French revolutionary constitutions lacked this sort of partial integra
 tion of ancient constitutional elements. They were explicitly dedicated to
 wiping out all traces of unequal rights, of privilege, of inherited rules?as
 Burke bemoaned, Paine celebrated, and Restoration French liberals worried
 about. And the two hundred years since have seen some other constitutions
 enacted in similar spirit, treating the polity as founded or refounded ab initio.
 But this has certainly not been universal or even normal among constitutional
 democracies. The Australian and German constitutions, like the American,

 treat the federations' provinces as preceding the constitution's enactment, and
 as occupying more-or-less inviolable positions within the constitutional
 order. Canada's provincial boundaries were altered upon confederation; but
 antecedent bilingualism was entrenched. In its 1982 constitution, preexisting
 indigenous rights are similarly guaranteed. South Africa's constitution, much
 beloved by contemporary constitutional reformers, not only is quasi-federal
 but also explicitly recognizes a role for unenacted customary African law and
 unelected customary African officials, such as tribal chiefs. In India, where
 the boundaries and identities of India's states are de jure subject to redefini

 tion by the central government, this has happened only once?to bring the
 state boundaries into closer alignment with preexisting linguistic cleavages.

 The radical dichotomization of ancient and modern constitutionalism is

 put to opposite normative purposes by, for example, Tully and Barry. The
 former aims to criticize the assimilationist, hostile-to-multiculturalism ten
 dencies of the modern contractarian order. The latter celebrates all of that,

 and characterizes multiculturalism as feudal and medieval. My analysis in
 this essay cannot decisively show which of these normative conclusions is
 wrong. It might be that modern constitutionalism should be purged of its
 ancient-constitutionalist legacies; it might be that contractarianism should
 be restored to the subordinate status it had before the eighteenth century.
 But it cannot be said that modern constitutionalism has no intellectual or in

 practice room for the kinds of institutional complexity and protection of
 customary liberties that was evident in the old order and that may again be
 called for to protect multiculturalism today.
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 If contractarianism is always a theory of discontinuity, then its counterpart
 cannot only be a theory of the survival of traditions, customs, or social realities
 from before the contractarian moment. The possibility of steady constitu
 tional evolution after that moment is likewise ruled out by contractarian the
 ories. What I mean here is not the mere fact of constitutional change after the
 enactment of the written text. As Ackerman has shown, one can have a theory
 of contractarian refoundings that does not involve the replacement of the doc
 ument. But Ackerman's theory is still always one of discontinuities. By con
 trast, many have argued that governing practices and norms, administrative
 and procedural statutes, and judicial precedents can acquire a kind of consti
 tutional standing, and that therefore constitutional systems are constantly
 evolving. Sunstein has explored the idea of post-enactment Burkean mecha
 nisms within the American constitutional order; Strauss has articulated
 related ideas under the rubric of "common-law constitutionalism."43 Post

 enactment evolution is obscured from view by a purely contractarian under
 standing of constitutionalism as much as is the survival of pre-enactment
 social and normative facts. This does not mean that non-contractarian consti

 tutionalism must embrace an open-ended "living constitutionalism." But it
 does mean that originalism and textualism may be denied an unwarranted
 presumption in their favor as interpretive strategies.

 V. The Limits of Social Contract,
 as Philosophy and as Law

 The identification of constitutionalism with contractarianism seems to
 solve a number of the core difficulties with constitutionalism: What is the

 legitimating source of the higher law or superlaw that validates its use as a
 restraint on ordinary lawmaking or governing? Where do these fundamen
 tal laws come from, and how can we identify them? If they are in part the

 moral directives of natural law, how can we resolve our moral disputes in a
 sufficiently determinate way that will allow us to make the natural law
 positive law? Similarly, if they are in part the directives of custom, how can
 we disentangle complex histories of contentious politics into a precisely
 articulated custom? These difficulties plagued attempts to use ancient
 constitutionalist arguments in early modern Europe.

 But contractarianism merely renames and shuffles around some of these
 problems, and it resolves the others only at the price of importing its own
 paradoxes. How, prior to the contractarian creation of a state, can we pick
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 out the subset of humanity that is meant to enter into a contract? How can
 duties grounded contractually bind in the absence of real consent? How can
 consent, real or hypothetical, bind intergenerationally?

 The de facto solution, born in French Revolutionary thought but fore
 shadowed in Locke and Rousseau, is that precisely one social fact from
 before the enactment of a contractarian constitution survives the founding
 moment and retains normative and juristic significance: the fact that these
 persons in this territory make up a political people because they are a
 nation.44 The counterpart in Hart's philosophy of law is that a legal system
 depends on some one pre-legal social fact: a rule of recognition.

 The bootstrapping problem that one cannot give a contractarian justifi
 cation for the boundaries of the contracting group or of the rule of recogni
 tion, and must rely on a pre-contractarian social fact, leaves it unclear why
 there should be only one such fact that survives. "We the people" and "the
 principle of any sovereignty resides essentially in the Nation" may be
 founding words of the modern constitutional tradition, but they do not con
 stitute arguments. There is no non-question-begging reason why constitu
 tions must derive from and ground legitimacy in a national people with
 pre-constitutional unity, rather than a plurality of pre-constitutional groups
 or institutions working or evolving together.45 Rationalist contractarians
 have suggested that such pluralism runs afoul of the moral priority of
 individuals over groups. But this distinction is illusory; the unitary pre
 constitutional national people is a reified group as much as any other would be.

 There is an affinity here with Joseph Raz's argument, contra Hart and
 Kelsen, that a legal system may contain a plurality of rules of recognition and
 a plurality of socially recognized legal sources, that they need not all be
 reducible to a single Grundnorm. The affinity is not an identity. Neither
 Hart's rule of recognition nor Kelsen's Grundnorm is a social contract; both
 are certainly compatible with, say, a legislating monarch who rules because
 it is generally accepted that his or her family has always done so?subject
 perhaps to constitutional constraints that are themselves customary rather
 than enacted. But in modern democracy governed by a written constitution,

 we will typically be thinking of non-contractarian elements of an overall
 constitutional order, not of a wholly non-contractarian constitution. Since a
 constitutional order is juristic as well as political, non-contractarian constitu
 tionalism in such a state might depend on Raz's argument being correct. The
 reasons why an Indian tribe is a valid source of law in the American context
 and the reasons why Wyoming is may just be different reasons, not reducible
 to a single master rule of recognition.46
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 Section 133 of the Canadian Constitution Act of 1867 holds that either
 French or English may be used "by any Person or in any Pleading or Process
 in or issuing from any Court of Canada established under this Act, and in or
 from all or any of the Courts of Quebec."47 In MacDonald v. Montreal
 (1986), the Canadian Supreme Court ruled that this right was construed very
 narrowly, partly on the grounds that

 language rights such as those protected by s. 133, while constitutionally pro
 tected, remain peculiar to Canada. They are based on a political compromise
 rather than on principle and lack the universality, generality and fluidity of
 basic rights resulting from the rules of natural justice.48

 Both negative-liberty language rights (i.e., individual rights to speak and
 publish in a language) and rights of due process in court result from the
 rules of natural justice. But the founding agreement of Canada on matters
 of language, enshrining special corporate status for French and English,
 does not, and so it will be interpreted according to entirely separate rules.

 Similarly, U.S. Supreme Court Justice Anthony Kennedy has argued for
 an exceptionally narrow reading of the powers of American Indian tribes,
 on the grounds that their authority is not a creation of the American social
 contract. In the wake of an earlier Supreme Court judgment that tribes had
 no criminal jurisdiction over Indians from other tribes, Congress passed a
 statute that claimed to restore the inherent authority of tribes to exercise
 such power. Kennedy complained,

 Lara, after all, is a citizen of the United States. To hold that Congress can
 subject him, within our domestic borders, to a sovereignty outside the basic
 structure of the Constitution is a serious step. The Constitution is based on a
 theory of original, and continuing, consent of the governed. Their consent
 depends on the understanding that the Constitution has established the fed
 eral structure, which grants the citizen the protection of two governments, the

 Nation and the State. . . . Here, contrary to this design, the National
 Government seeks to subject a citizen to the criminal jurisdiction of a third
 entity to be tried for conduct occurring wholly within the territorial borders
 of the Nation and one of the States. This is unprecedented. There is a histor
 ical exception for Indian tribes, but only to the limited extent that a member
 of a tribe consents to be subjected to the jurisdiction of his own tribe.49

 Here the link between contract theory ("original, and continuing, consent")
 and the American constitutional order is explicit?and is explicitly set
 against the ongoing legal status of a pre-founding order. That tribes were
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 outside (though recognized by) that founding contract might be taken to
 mean that their authority survived it entirely intact, as indeed Madison him
 self suggested:

 "What"?[the Indians] may say?"have we to do with the Federal Constitution,
 or the relations formed by it between the Union and its members? We were no
 parties to the compact and cannot be affected by it." And as to a charter of the
 King of England,?is it not as much a mockery to them, as the bull of a Pope
 dividing a world of discovery between the Spaniards and Portuguese, was held
 to be by the nations who disowned and disdained his authority?50

 But Kennedy rejects this, maintaining instead that the Constitution be con
 ceived as an all-encompassing social contract, creating a union that may
 make concessions at its discretion but cannot be bound to recognize any
 thing it did not create.

 The idea that constitutional rules might have come into being other than
 by deliberate decision induces a familiar kind of puzzlement. Any rival to
 or constraint on the idea of deliberate positively enacted law (constitutional
 or otherwise), whether evolved law, or natural law, or international law, or
 extralegal social facts, invites incredulity among moderns. No matter how
 plausible it seems that our social, political, and legal worlds are in general
 characterized by innumerable facts and norms that were not deliberately
 created, it seems strange to point to any particular fact or norm and say, "we
 could not change this; the whole political and legal order could not change
 it." Since Hobbes in political philosophy, or Blackstone in legal theory, it
 has always been intellectually difficult to take such a claim seriously. And if
 we say "should not" rather than "could not," the argument seems to become
 unstable. We must offer reasons for that "should not," and once we
 have done so, it seems that our subsequent decision not to change something
 was a decision, and one that was within our power and authority to make
 differently.

 There is a further difficulty as well. Within a given constitutional order, it
 will never do to say that some given thing is beyond the reach of majoritar
 ian lawmaking just because something, somewhere must be. Montesquieu
 and Tocqueville might have been sociologically right that the mere fact that
 there was something beyond reach served as a useful general brake on

 majority overreach; but they were providing external description, not a nor
 mative account appropriate to the internal point of view. When confronted
 with non-contractarian elements in constitutional orders we face not only
 the question, why should we treat this social fact as fixed? but also the
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 normative question, why should we treat this institution as a valid source of
 law, or as a valid constraint on sources of law? These are the questions that
 drive Kennedy to distraction when he considers the status of Indian tribes.

 I have not even attempted to offer decisive answers to these questions
 here. But our ongoing inability to resolve them once and for all is not, it
 seems to me, any more severe than our inability to resolve the basic para
 doxes of contractarianism. A recognition of non-contractarian constitution
 alism, of its survival both as a set of ideas and a set of political practices
 across the supposed break of the 1770s-90s, allows us to better understand
 the intellectual and institutional history of constitutional states, and might
 help rescue us from reductionist mistakes in constitutional theory today.

 Notes
 1. Jiirgen Habermas, Between Facts and Norms, trans. William Rehg (Cambridge, MA:

 MIT Press, 1996).
 2. James Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge,

 UK: Cambridge University Press, 1995). I discuss Tully at greater length herein, but, to be
 clear at the outset, I share many of Tully's normative commitments to, for example, the con
 stitutional protection of rights of indigenous peoples that predate the constitutional order. I
 reject his sense that the "modern" constitutionalism of the 1780s and after is fundamentally
 imperialistic and needs to be hostile to such protection. I think that post-1780s constitutional
 ism fortunately retained and even relied on non-contractarian elements that he thinks were
 regrettably lost or submerged.

 3. See Harold Berman, Law and Revolution (Cambridge, MA: Harvard University Press,
 1983); Antony Black, Guilds and Civil Society (Ithaca, NY: Cornell University Press, 1983);

 Daniel Judah Elazar, Covenant and Commonwealth: From Christian Separation Through the
 Protestant Reformation (New Brunswick, NJ: Transaction Publishing, 1996); Elazar,
 Covenant and Constitutionalism (New Brunswick, NJ: Transaction Publishing, 1998).

 4. Berman, Law and Revolution; Henri Pirenne, Medieval Cities: Their Origins and the
 Revival of Trade (Princeton, NJ: Princeton University Press, 1969). I do not suggest that the
 city charters were indebted to Roman law; some historians think rather that they were indebted
 to Germanic oath systems and that they fit only awkwardly into Roman legal categories, so the
 use of Roman legal concepts was post hoc and opportunistic.

 5. Compare Filippo Sabetti, "Local Roots of Constitutionalism," Perspectives on Political
 Science 33, no. 2 (2004): 70-78.

 6. Antonin Scalia, A Matter of Interpretation, ed. Amy Gutmann (Princeton, NJ: Princeton

 University Press, 1998). On foreign law, see Scalia, dissents to Atkins v. Virginia, 536 U.S. 304
 (2002); Lawrence v. Texas, 539 U.S. 558 (2003); and Simmons v. Roper, 543 U.S. 551 (2005);
 "Discussion Between U.S. Supreme Court Justices Antonin Scalia and Stephen Breyer at
 American University Washington College of Law on the Constitutional Relevance of Foreign
 Court Decisions," January 13, 2005, http://domino.american.edu/AU/media/mediarel.nsf/
 lF2F7DC4757FD01E85256F890068E6E0?OpenDocument.

 7. Bruce Ackerman, We the People, vol. 1, Foundations (Cambridge, MA: Harvard University
 Press, 1993).

This content downloaded from 130.235.66.10 on Sun, 17 Jul 2016 10:29:29 UTC
All use subject to http://about.jstor.org/terms



 214 Political Theory

 8. John Rawls, A Theory of Justice (Cambridge, MA: Harvard University Press, 1971),
 196nl.

 9. Rawls, Political Liberalism (New York: Columbia University Press, 1993), 336-40,
 341-56.

 10. Rawls, "Lecture VIII: The Basic Liberties and Their Priority," in Political Liberalism
 (New York: Columbia University Press, 1993); Rawls, A Theory of Justice, chap. 31-36.

 11. Hadley Arkes, Beyond the Constitution (Princeton, NJ: Princeton University Press,
 1990), 246.

 12. Ibid., 138-39.
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 Press, 2004).
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 15. Ibid., 396-97.
 16. Black, Guilds and Civil Society. Also see Tom Palmer, "Classical Liberalism and Civil

 Society: Definitions, History, and Relations," in Civil Society and Government, ed. Nancy L.
 Rosenblum and Robert C. Post (Princeton, NJ: Princeton University Press, 2002).

 17. David D. Bien, "Old Regime Origins of Democratic Liberty," in The French Idea of
 Freedom: The Old Regime and the Declaration of Rights of 1789, ed. Dale van Kley (Stanford,
 CA: Stanford University Press, 1994), p. 43.

 18. Charles Howard Mcllwain, The American Revolution: A Constitutional Interpretation
 (New York: Macmillan, 1924).

 19. See, e.g., Otto von Gierke, The Development of Political Theory, trans. Bernard Freyd
 (1880; repr., New York: Norton, 1939), 16. Also see von Gierke, Political Theories of the

 Middle Ages, trans. F. W. Maitland (1900; repr., Bristol, UK: Thoemmes Press, 1996); von
 Gierke, Natural Law and the Theory of Society, trans. Ernest Barker (1934; repr., Boston:
 Beacon, 1957).

 20. See, among other works, J. G. A. Pocock, The Ancient Constitution and the Feudal Law

 (Cambridge, UK: Cambridge University Press, 1957); Pocock, "Burke and the Ancient
 Constitution: A Problem in the History of Ideas," Historical Journal 3, no. 2 (1960): 125-43;
 Pocock, Barbarism and Religion, vol. 2, Narratives of Civil Government (Cambridge, UK:
 Cambridge University Press, 2001).

 21. Robert Molesworth, Viscount, 'Translator's Preface" to Franco-Gallia, by Francis Hotman,
 trans. Molesworth (1574; repr., London: Edward Valentine, 1721), i. Molesworth elsewhere
 critiqued what he saw as creeping Danish royal absolutism on the same principles; the ancient
 constitution was everywhere imperiled.

 22. Pocock, "Burke and the Ancient Constitution."

 23. Edmund Burke, Reflections on the Revolution in France, ed. L. G. Mitchell (1789;
 repr., Oxford, UK: Oxford University Press, 1999), 36.

 24. Gordon's emphasis on countervailance leads him to neglect the normative authority the

 competing power groups have or lack within a system. Countervailance is a feature of regimes
 we identify as constitutional, but it is hardly sufficient; the KGB and the Red Army were com
 peting power centers. Constitutionalism at least involves identifying the distribution of pow
 ers as having normative force within the system, so that one actor or institution aggrandizing
 its power can be described as acting wrongly, not just changing a sociological fact. It also often

 means that the normative complaint will be a legal one. Mcllwain was thus right to identify
 judicial authority as central. Constitutionalism has had something to do with the limitation of
 at least executive action, not by merely countervailing power but by the state's own funda
 mental law enforced by the state's own judges.
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 29. See Spirit of the Laws, books XI, XII, XIX, and XXIX. Also see Mes Pensees, IILxviii,

 IILxxi-xxii, VLxvi, VII, VIII. Also see Daniel Roche, France in the Enlightenment, trans.
 Goldhammer (Cambridge, MA: Harvard University Press, 1998); James Stoner, Common Law
 & Liberal Theory: Coke, Hobbes, & The Origins of American Constitutionalism (Lawrence:
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 Question: Montesquieu and His Legacies, ed. Rebecca Kingston (Albany: State University of
 New York Press, 2009).
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 (Cambridge, UK: Cambridge University Press, 1982).
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 "Constitution: Changing Meanings of the Term," in Conceptual Change and the Constitution,
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 33. http://plato.stanford.edu/entries/constitutionalism/.

 34. John Adams, "Novanglus; Thoughts on Government" and "Defence of the Constitutions
 of Government of the United States of America," both in The Political Writings of John Adams,

 ed. George Carey (Washington, DC: Regnery, 2000). Also see "The Report of a Constitution
 or Form of Government, for the Commonwealth of Massachusetts," in ibid.

 35. See discussion in Gordon S. Wood, The Creation of the American Republic, 1776-1787
 (Chapel Hill: University of North Carolina Press, 1969).
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 36. Common Sense was mistakenly referred to in the journal as being written by Benjamin
 Franklin and Sam Adams. Franklin's celebrity in France encouraged Genet to attribute a great
 many things to him, even before Franklin arrived in Paris and became a contributor to the jour
 nal in his own right. References are to Affaires de VAngleterre et de VAmerique, tome I, vol.
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 political philosophy. For at least the early Scottish Enlightenment?prior, say, to Ferguson's
 Essay Concerning Civil Society?I think that the supposed contrast between Scottish moral
 ists and Lockeanism has been much overdrawn, for example, by Garry Wills, Inventing

 America: Jefferson's Declaration of Independence (New York: Doubleday, 1978). See Ronald
 Hamowy, "Jefferson and the Scottish Enlightenment: A Critique of Garry Wills's Inventing
 America: Jefferson's Declaration of Independence," William and Mary Quarterly 36, no. 4
 (1979): 503-23. For Madison's Lockeanism, see Gary Rosen, American Compact: James

 Madison and the Problem of Founding (Lawrence: University Press of Kansas, 1999).
 42. For a more complete development, see my "Indians in Madison's Constitutional

 Order," in James Madison and the Future of Limited Government, ed. John Samples (Washington,
 DC: Cato Institute, 2002). Contrast this with Tully, Strange Multiplicity, 94.

 43. Cass Sunstein, "Burkean Minimalism," Michigan Law Review, 105 (2006): 353-408;
 David Strauss, "Common Law Constitutional Interpretation," University of Chicago Law
 Review 63 (1996): 877; Strauss, "Constitutions, Written and Unwritten," Law and Philosophy
 21 (2000): 451.

 44. See Chimene Keitner, The Paradoxes of Nationalism: The French Revolution and Its
 Meaning for Contemporary Nation Building (Albany: State University of New York Press, 2007).

 45. In a similar vein, Voigt has argued that constitutionalism as an observed political
 reality?that is, general compliance with a constitution?cannot be understood in contractar
 ian terms but rather depends on the fit of the enacted text with a number of spontaneously
 evolved background institutions. But that differs from claiming that these institutions them
 selves form part o/the constitutional order. Stefan Voigt, "Breaking with the Notion of Social
 Contract: Constitutions as Based on Spontaneously Arisen Institutions," Constitutional
 Political Economy 10 (1999): 283-300.

 46. See Joseph Raz, "The Institutional Nature of Law," Modern Law Review 38 (1975):
 489; Raz, Practical Reasons and Norms (Oxford, UK: Oxford University Press, 1975). The
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 Tamanaha, A General Jurisprudence of Law and Society (New York: Oxford University Press,
 2001); and Neil MacCormick, "Liberalism, Nationalism and the Post-sovereign State,"
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 Union is or will be a constitutional order; it will be not only a pluralistic one (as he noted) but
 also a partly non-contractarian one, since the founding treaties do, like any plausible EU con
 stitution must, take into account that the European states predate and do not derive their legal
 legitimacy from those texts. My argument differs from his in that I do not think such pluralis
 tic constitutionalism is especially distinctive to the European Union or to an age of "post-sov
 ereign states," if we indeed inhabit such a world.

 47. Which is still in force; the famous 1982 repatriation of the Canadian Constitution and
 passage of the Charter of Rights and Freedoms modified but incorporated and did not supplant
 the Constitution Act.

 48. MacDonald v. Montreal, 1 S.C.R. 460 (1986). Also see Societe des Acadiens du
 Nouveau-Brunswick v. Association of Parents for Fairness in Education, 1 S.C.R. 549 (1986);
 and Bilodeau v. Manitoba, 1 S.C.R. 449 (1986). See discussion in Leslie Green and Denise
 Reaume, "Second-Class Rights? Principle and Compromise in the Charter," Dalhousie Law
 Journal 13 (1990): 564; see also Reaume, "The Demise of the Political Compromise Doctrine:
 Have Official Language Use Rights Been Revived?" McGill Law Journal 47 (2002): 593, for
 a discussion of the subsequent rejection of the position described above.

 49. Kennedy, concurrence, in U.S. v. Lara, 541 U.S. 193 (2004). I discuss the difficulties
 with Kennedy's view at greater length in "Three Perversities of Indian Law," 12(2) Texas
 Review of Law and Politics 329-68, 2008

 50. Letter to William Wirt, October 1, 1830, in Letters and Other Writings of James
 Madison, vol. 4 (Philadelphia: J. B. Lippincott, 1865), 114.
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1
Humanity before Human Rights

“Each writer creates his precursors,” Jorge Luis Borges
writes in a wonderful meditation on Franz Kafka’s relationship to lit-
erary history. “His work modifies our conception of the past, just as
it will modify the future.”1 From the Greek philosopher Zeno on,
through obscure and famous sources over the centuries, Borges pres-
ents a collection of Kafka’s stylistic devices and even some of his
seemingly unique personal obsessions—all in place before Kafka was
born. Borges explains: “If I am not mistaken, the heterogeneous
pieces I have assembled resemble Kafka; if I am not mistaken, not all
of them resemble each other.” How, then, to interpret these early
texts? The earlier writers were trying to be not Kafka but themselves.
And the “sources” were not sufficient to make Kafka possible on their
own: no one would even have seen them as anticipating Kafka had he
never emerged. Borges’s point about “Kafka’s precursors,” then, is
that there are no such things. If the past is read as preparation for a
surprising recent event, both are distorted. The past is treated as if it
were simply the future waiting to happen. And the surprising recent
event is treated as less surprising than it really is.

The same is true of contemporary human rights as a set of
global political norms providing the creed of a transnational social
movement. Since the phrase was consecrated in English in the 1940s,
and with increasing frequency in the last few decades, there have
been many attempts to lay out the deep sources of human rights—
but without Borges’s awareness that surprising discontinuity as
much leaves the past behind as consummates it. The classic case be-



gins with the Stoic thinkers of Greek and Roman philosophy and
proceeds through medieval natural law and early modern natural
rights, culminating in the Atlantic revolutions of America and
France, with their Declaration of Independence of 1776 and Declara-
tion of the Rights of Man and Citizen of 1789. By that point at the
very latest, it is assumed, the die was cast. These are usable pasts: the
construction of precursors after the fact. The worst consequence of
the myth of deep roots they provide is that they distract from the real
conditions for the historical developments they claim to explain. If
human rights are treated as inborn, or long in preparation, people
will not confront the true reasons they have become so powerful to-
day and examine whether those reasons are still persuasive.

Of all the glaring confusions in the search for the “precursors” of
human rights, one must have pride of place. Far from being sources
of appeal that transcended state and nation, the rights asserted in
early modern political revolutions and championed thereafter were
central to the construction of state and nation, and led nowhere
beyond until very recently. Hannah Arendt saw this most clearly,
though she did not spell out the consequences for the history of
rights. In a famous chapter of The Origins of Totalitarianism, Arendt
contended that the so-called “right to have rights” accorded by col-
lective membership remained the key to the values the new Universal
Declaration of Human Rights listed: without communal inclusion,
the assertion of rights by itself made no sense.2 Rights had been born
as the first prerogatives of citizens; now, she felt, they risked becom-
ing the last chance of “humans,” without membership and therefore
without protection. She was correct: there is a clear and fundamental
difference between earlier rights, all predicated on belonging to a
political community, and eventual “human rights.” If so, the droits
de l’homme that powered early modern revolution and nineteenth-
century politics need to be rigorously distinguished from the “hu-
man rights” coined in the 1940s that have grown so appealing in the
last few decades. The one implied a politics of citizenship at home,
the other a politics of suffering abroad. If the move from the one to
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the other involved a revolution in meanings and practices, then it is
wrong at the start to present the one as the source of the other.3

True, the conceptual foundation of rights even before the Uni-
versal Declaration may have been natural or even “human” for some
thinkers, especially at the high tide of Enlightenment rationalism.
But even then, it was universally agreed that those rights were to be
achieved through the construction of spaces of citizenship in which
rights were accorded and protected. These spaces not only provided
ways to contest the denial of already established rights; just as cru-
cially, they were also zones of struggle over the meaning of that citi-
zenship, and the place where defenses of old rights, like campaigns
for new ones, were fought. In contrast, human rights after 1945 estab-
lished no comparable citizenship space, certainly not at the time of
their invention—and perhaps not since. If so, the central event in hu-
man rights history is the recasting of rights as entitlements that
might contradict the sovereign nation-state from above and outside
rather than serve as its foundation.

Establishing the essential connection between rights and the state
is important because it also casts the common association of rights
with human universalism in a very different light. For many, human
rights today are simply a modern version of a longstanding univer-
salistic or “cosmopolitan” faith. If the Greeks or the Bible announced
that mankind is one, it is often thought, then they must have their
place in the history of human rights. But the fact is that there have
been many different and opposed universalisms in history, with each
equally committed to the belief that humans are all part of the same
moral group or—as the 1948 declaration was to put it—the same
“family.” From there, they diverged about what humans shared, what
goods they should acknowledge, and what rules they must follow.

A universalism based on international rights, therefore, could
count as only one among others in world history. And in fact, the
long-term entanglement of rights and states helps identify rights talk
as a very precarious kind of cosmopolitanism that historically abet-
ted the proliferation and competition of different states and nations
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more than it has helped imagine a world without moral borders. Af-
ter the Enlightenment era, the search for rights through state and na-
tion meant that it became hard to sustain the very universalism with
which rights were sometimes invoked. If the state was necessary to
create a politics of rights, many nineteenth-century observers won-
dered, could they have any other real source than its own authority
and any other basis than its local meanings?

Finally, the creation of the concept of rights did not mean the
immediate end of the rivalry of universalisms. Distinctive globalisms
and internationalisms existed all along in modern history that would
have to be ruled out in order for a utopia based on individual rights
to become the singular watchword of hopes for a better world. Just as
the doctrine of rights comprised a late universalism in world history,
its contemporary reinvention as “human rights” is best understood
as following from its survival in a difficult struggle against interna-
tionalist rivals old and new. It was in those recent developments that
the source of contemporary beliefs and practices is largely to be
found; the rest is ancient history.

With some regularity since they came onto the political stage, human
rights have been proclaimed “the birthright of man.”4 The bare as-
sumption that humans are part of the same group may have been
available as far back as the distinction of people from gods and ani-
mals, long before recorded history, though the boundaries between
these groups was permeable ever after.5 Yet human universalism
alone—including the versions of universalism in Greek philosophy
and monotheistic religion—is of no real relevance to a history of hu-
man rights, for two main reasons. One is that these sources offered
raw ingredients for a huge array of doctrines and movements over
the millennia; the other is that they did so only in connection with
other elements that would have to be eliminated in order to achieve
“human rights” later. Greeks and Jews both demanded “justice,” al-
beit rooting it in the very different sources of nature and theology.
Since then, numerous successor universalisms have arisen.6 But their
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alien conceptions, no less than the diversity of their legacies, makes
crediting them with the origins of contemporary morals simply un-
believable. What matters is not any of the many breakthroughs to
universalism in world history, but what happened for human rights
to seem like the only viable kind of universalism there is now.7

In conventional stories, it is the “cosmopolitanism” of the Stoics
that always is presented as the major leap toward modern concep-
tions.8 For these Greek and Roman philosophers and poets, reason
rules the world; since all humans share in reason, they form part of
the same polity. Indeed, it was Romans—several of whose leading
thinkers were deeply influenced by Stoic notions—who coined the
very concept of “humanity” (humanitas).9 Yet neither the cosmopoli-
tanism of the Stoics nor the original concept of humanity were re-
motely similar in their implications to current versions. The sorts of
exclusionary social practices encouraged or tolerated in Roman cul-
ture, including by the Stoics on principle, make this point easily,
because of attitudes toward or treatment of foreigners, women, or
slaves. The Stoic “cosmopolis” united all men, but not in a reformist
political project; instead, it drew them into an otherworldly sphere
of reason divorced from social improvement. As for “humanity,” it
typically connoted an ideal of personal educational distinction, not
global moral reform, and only in modern times would coinages like
“humane” and “humanitarian” become thinkable. Indeed, according
to Arendt, if simple humanity in Rome had moral associations be-
yond the realm of educational formation, it implied unimportance
rather than ultimate value. “A human being or homo in the original
meaning of the word,” she observed, “indicat[ed] someone outside
the range of the law and the body politic of the citizens, as for in-
stance a slave—but certainly a politically irrelevant being.”10

Like Stoicism, Christianity is self-evidently universalistic. But if
it is one thing to be for cosmopolitanism of one form or another, an-
other to be for human rights specifically, then the mere fact of Chris-
tian universalism is no argument for awarding credit to the religion
for the conceptual or political possibility of human rights. On the
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basis of prior universalisms, notably those of Hebrew prophets,
Christianity inspired a number of its own over the centuries. Its
founders, Jesus and Paul, offered apocalyptic visions of the imminent
kingdom of God on Earth. Soon, the religion offered a hopeful mes-
sage to the meek around the Mediterranean and, after the emperor
Constantine’s conversion, it helped Roman concepts of political be-
longing travel from cities into the countryside. A thousand years
later, it undergirded medieval natural law. And though its egalitari-
anism is famous, the cultural and political implications of Christian-
ity from age to age and place to place were simply too different, in
need of too much drastic transformation, to approach modern con-
ceptions on their own.

The premise of accounts that try to claim more, after all, is that
there is only one move from particular cultures to universal morality
to be made—and Christianity is it. But once it is acknowledged that
there were, are, and could be many universalisms, the fact that one or
another movement or culture is universalistic—even floridly so, as
Christianity is—lends it no necessary role in the prehistory of hu-
man rights. Similarly, when Europeans left their own territory be-
hind, and most especially in the encounter with the disconcerting
novelty of American native peoples, they were forced to confront the
limits of their assumptions. But, because they relied on the categories
of classical philosophy and medieval religion to interpret the radical
difference of indigenous cultures abroad, they could make no sim-
ple breakthrough to “humanity.” Contemporary human rights still
awaited their own Christopher Columbus.11

Another, more promising approach to the “precursors” of hu-
man rights focuses not on the achievement of their universalistic
scope but on when societies began to protect the values named by
specific items in revolutionary declarations and current lists. But this
history, too, forces the stress onto accident and discontinuity. Instead
of dating universalisms, this approach tracks the social concern each
current right singles out, one at a time, sometimes before those
protections were integrated in the language of rights. It is a fascinat-
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ing exercise, and numerous sources have been proposed. Given this
multiplicity, the basic lesson is that the concerns now addressed
through a unified package of “human rights” have their own histo-
ries, with different chronologies and geographies, incubated as they
were in separate traditions and for different reasons. They eventually
figured in the Universal Declaration and other canonical lists. But
much as in retrospect Kafka could seem the outcome of a disparate
literary past only once Kafka made his innovations, the emergence of
specific rights by no means explains how they were reinterpreted as
part of a fused list, and then made into “human rights” later still.
Nothing of what came together in modern declarations was origi-
nally pursued to reach them.

A few examples make this clear. Not surprisingly, it is probably
the right of possession that has been the most frequently asserted
and doggedly fortified right in world history, albeit typically within
legal systems that made no real claim to base entitlement on human-
ity. After Roman law, old feudal agreements securing what were vari-
ously called liberties, franchises, immunities, and privileges under-
wrote the sanctity of possession; and newer legal protection of the
preconditions of early capitalism put special weight behind the defini-
tion and defense of the property right.12 But the very antiquity of this
protection, and the successive languages developed to carry it out,
are pieces of distant background for the history of modern rights.

Ironically, the values incorporated in what are occasionally dis-
missed as newfangled social protections are probably at least as old
as the defense of property; both are earlier than the value of things
like immunity from bodily invasion or now familiar rights of the
criminal process (including rights against torture). Because when
human rights exploded in the 1970s they were focused so centrally on
political and civil rights, their social and economic cousins have
come to be regarded as “second-generation” principles. But unlike
most civil and political protections, concern for inequality and socio-
economic deprivation appears in the Bible and other antique ex-
pressions of human culture around the world. In the European Mid-
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dle Ages, there were even interesting defenses of “rights”—not yet
personal and legally secured modern citizenship entitlements, of
course—to steal in case of need.13 And as much as it made a central
place for the protection of private property, the history of rights dur-
ing and after the French Revolution made room for social concern
from the beginning.

To choose another item from the list, the notion of freedom of
conscience inviolable by the state, is to turn to a different, newer
set of sources that also made their bequest to the modern human
rights canon by accident. The originally Protestant conscience drove
a wedge between the external body and the “free” internal forum
of belief. The innovation, not uncontroversial in the Reformation’s
bloody aftermath, led to proposals to unify states under the reli-
gion of the prince and not just acceptance of plural denominations.
Revealingly, the original natural rights thinkers of the seventeenth
century—like the Dutchman Hugo Grotius and the Englishman
Thomas Hobbes—ranked preservation of the self through the state
as paramount and regarded the acceptance of religious pluralism as
risky in the extreme. Instead, the value of toleration was pioneered
within religious debates that were at first completely separate from
the elaboration of “rights.” It was forged in the name of the coexis-
tence of factional Christians, rather than as a secular proposal to
make religion a private entitlement. But eventually, the political iso-
lation of conscience as a protected interior forum became the source
of the assertion of rights of belief, opinion, and perhaps even speech
and press. In its Lutheran and Calvinist guises emphasizing spiritual
freedom, Protestantism had intended to return to Christian funda-
mentals, not destroy religious hold over state and society. But the
calling of a halt to inter-Christian competition for state rule over the
soul ended up shaping the specifically modern commitment to a
zone beyond justifiable state intervention.14

Yet another—and also essentially distinct—source of specific
values that rights were to protect was the longstanding and unthe-
oretical legal traditions of the common and civil law, which by the
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revolutionary era had provided now mundane protections of person,
not just property, for centuries. Common-law developments, later
together with Enlightenment reformism, were responsible mainly for
promoting the safeguards of criminal procedure: immunity from in-
trusive search, the rule against ex post facto laws, the availability of
the writ of habeas corpus, the ability to confront one’s accuser, a jury
of one’s peers, and so on. Originally, however, all were attached to
“freemen” rather than all Englishmen (let alone man as such). They
were totally independent in origins and meaning from later natural
and universal rights. In other words, they could have remained sim-
ple legal rights for all time, embedded in the so-called “ancient con-
stitution” and famously listed in the English Bill of Rights of 1689,
without elevation from English tradition to natural precepts.15 John
Wilkes, defender of “liberty” against the crown, agitated for them in
these terms, and so did Edmund Burke when he founded the conser-
vative intellectual tradition on the distinction between such inher-
ited rights and the new, natural ones. “Far am I from denying in the-
ory, full as far is my heart from withholding in practice,” Burke
intoned in his critique of French abstractions, “the real rights of
men. In denying their false claims of [natural] right, I do not mean
to injure those which are real, and are such as their pretended rights
would totally destroy.”16 Burke considered reinventing the motley list
of historically accreted rights as “the rights of man” a simple mis-
take—not just as a political matter, but because their universalization
disguised their true origins.

The tangled history of how the political values today protected
as “human rights” arose shows they bear no essential relationship ei-
ther to each other or to the universalistic belief that all men (and,
more recently, women) are part of the same group. This remained
true even during the Enlightenment, when a new secular version of
the old Christian imperative of pity made more familiar appeals to
“humanity” possible, first by shifting the meaning of the term so that
it now typically implied feeling others’ pain. Though this new culture
of sympathy had its own boundaries, it clearly did help construct
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new norms opposed to depredations against the body like enslave-
ment and violence in punishment.17 All the same, the real story of
how the values protected by “rights” crystallized is one about warring
tendencies and dead projects, whose contributions to the package of
modern rights were incidental and not intentional. Rather than orig-
inating all at once as a set and then merely awaiting later internation-
alization, the history of the core values subject to protection by rights
is one of construction rather than discovery and contingency rather
than necessity.

The universalism of the Enlightenment and revolutionary eras
clearly does bear some affinity to contemporary forms of cosmopoli-
tanism. Yet what it put forward as “the immortal rights of man” was
nevertheless part of a political project strikingly distinct from con-
temporary human rights (which, in fact, were born out of a criticism
of revolution). The rights of man were utopian, and evoked emotion:
“Who will dare to avow that his heart was not lifted up,” Johann
Wolfgang von Goethe exclaimed in 1797, “when the new sun first rose
in its splendor; when we heard of the rights of man, of inspiring lib-
erty, and of universal equality!”18 Unlike later human rights, however,
they were deeply bound up with the construction, through revolu-
tion if necessary, of state and nation. It is now the order of the day to
transcend that state forum for rights, but until recently the state was
their essential crucible.

From a very early date, legal systems have afforded “rights,” no-
tably the Roman legal system of which most branches of Western law
are tributaries. It may have been due to Stoic influence that occasion-
ally the rights of the Roman legal system could be conceptualized as
rooted partly in nature.19 Before the rise of the modern state, empires
from Rome onward provided citizenship, or lesser forms for sub-
jecthood, as well as the rights premised on that inclusion; indeed,
they were to do so long into the twentieth century.20 The rights of
these imperial spaces were in this sense more like the rights of state
inclusion, which premised entitlements on membership, than con-
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temporary human rights. Some Roman language aside, however, thor-
oughgoing natural rights approaches were no older than the seven-
teenth century and were a byproduct of the origins of the modern
state. The first natural rights doctrines were the children of the abso-
lutist and expansionist state of early modern European history, not
attempts to step outside and beyond the state. Their emergence was a
spectacularly pivotal moment, given that it was to be for so long that
rights were closely identified and bound up with the state—until this
alliance was recently seen as insufficient.

The concept of “natural rights” did not come out of nowhere.
When Hobbes first referred to the right of nature, he used the same
word ius that once referred to the law of nature. This earlier doctrine,
which arose from a combination of Stoic universalism and Christian
values, had its heyday in the medieval period; its most famous ver-
sion is found in St. Thomas Aquinas’s thought. Yet if the idea of nat-
ural rights first emerged in the old language of natural law, it was so
different in its intentions and implications as to be a different con-
cept. In modern times most revivalists of natural law, usually Catho-
lics, have regarded it as a disaster for their creed that it gave way to an
apostate rights-based successor. They are at least right that natural
law, derived most often from God’s will and thought to be embedded
in the fabric of the cosmos, was the classic Christian version of uni-
versalism. For it to be displaced by natural rights it had to be made
plural, subjective, and possessive. Natural law was originally one rule
given from above, where natural rights came to be a list of separate
items. Natural law was something objective, which individuals must
obey because God made them part of the natural order he ordained:
illegitimate practices were deemed contra naturam or “against na-
ture.” But natural rights were subjective entities “owned” by human-
ity as prerogatives. The timing and causes of the transition between
natural law and natural rights have received massive attention in re-
cent decades, in part because of an overestimation of how critical
they were in the origins of today’s human rights. The founding natu-
ral rights figures were, however, anything but humanitarians; on the-

Humanity before Human Rights 21



oretical principle, they endorsed an austere doctrine that refused
an expansive list of basic entitlements. If their invention of natural
rights mattered as any sort of precursor, it is because natural rights
were bound up with a new kind of powerful state taking off in the
era. In many ways, the history of natural rights, like that of the rights
of man after, is the history of the very state that “human rights”
would later attempt to transcend.

The case for the link revolves around the fact that the autarkic or
freestanding individual of natural rights—the person whom Grotius
and Hobbes saw as the bearer of the new concept—was explicitly
modeled on the assertive new state of early modern international af-
fairs.21 That individual, like the state, tolerated no superordinate au-
thority. It was for this reason that, as in the contest of states, natural
individuals were imagined as in or close to a war to the death, quali-
fied only by cooled hostilities, but never universal norms. Of moral
precepts every man would acknowledge, Grotius and Hobbes argued,
there was indeed only one: the legitimacy of self-preservation. It was
self-preservation that Hobbes declared the first “right of nature,” and
the only such right that he saw. “The Right of Nature,” Hobbes wrote,
“is the Liberty each man hath, to use his own power, as he will
himselfe, for the preservation of his own Nature; that is to say, of his
own Life; and consequently, of doing any thing, which in his own
Judgement, and Reason, hee shall conceive to be the aptest means
thereunto.”22 Just as the early modern state answered to no higher au-
thority than its core need to preserve itself, so natural individuals had
only one right, to fight—with a license to kill if necessary. Yet while
states in competition in international affairs could do no more than
postpone their standoff, Hobbes famously argued that domestic pol-
itics could only achieve peace if their feuding citizens empowered the
state to rule. The argumentative goal of the first right—the motiva-
tion for introducing it into political thought—was to empower the
state, not to limit it. And one clear motivation for this act of empow-
erment was that states of the era were, aside from providing disci-
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plinary pacification in a time of civil war at home, pursuing unprece-
dented colonization of worlds elsewhere.23

The century that followed witnessed a wide variety of more gen-
erous visions of natural rights and duties that were not to be so
strictly focused on self-preservation, and the construction of a state
that might provide more than the blessings of discipline and secu-
rity. But to the extent that appeals to nature became more expansive,
it was often because they refused to revolve around individualized
rights alone.24 The possibility of inventing rights beyond self-
preservation depended, according to eighteenth-century natural law-
yers like Swiss thinker J.-J. Burlamaqui and his American followers,
on the deeper foundation of all entitlements in a robust doctrine of
God-given duties.25 It was in part through this process that some of
the values incubated in diverse traditions were made natural rights—
the right to private property in John Locke’s famous theory, and
many other items later. Notwithstanding the crafting of these more
full-bodied lists of natural rights, however, the age of democratic
revolution only furthered the very alliance between rights and the
state through which rights had emerged. Now, even the first right of
self-preservation meant the prince needed continuing consent—for
Locke at least—and it was joined by a series of other natural entitle-
ments. But even these momentous shifts did not change the fact that
the answer to abridged rights was a move to a new sovereign or a new
state rather than a move beyond sovereignty and state altogether.
Further, in the revolutionary era, not just states but now nations be-
came the formative crucible of rights, and their indispensable ally
and forum—in other words, exactly what human rights as an idea
and a practice would later have to set itself against.

The actual significance of the era of democratic revolution in
America and France, in other words, is as much in negating the pos-
sibility of twentieth-century human rights doctrines as in making
them available. Properly told, the history of democratic republican-
ism, or the narrower history of liberalism, is more about how human
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rights did not arise rather than how they did. One unintentional
proof is how deeply nationalism has defined, not simply the rights of
man, but partisan interpretations of their trajectory in the age of rev-
olution. A century ago, the German scholar Georg Jellinek caused
an intellectual contretemps by arguing for the priority of American
rights talk (which he in turn rooted in earlier German Reformation–
era breakthroughs) as a source for the French Declaration of the
Rights of Man and Citizen of 1789; the French were predictably un-
happy with this attempt to steal their birthrights. Such tawdry dis-
putes have cropped up, from time to time, ever since: When the
French were commemorating their achievements on the revolution’s
bicentennial in 1989, the mischievous Margaret Thatcher provoked a
diplomatic sensation when she mordantly observed on French televi-
sion that the French had not invented human rights but had taken
them from elsewhere (and had then gone on to throw the debt over-
board by descending into revolutionary terror).26

In fact, the Americans—not so much in the Declaration of Inde-
pendence of July 1776 as in the even earlier and much fuller-bodied
Virginia Declaration of Rights of the month before and its successors
in other states—did steal a march on the French by founding their
polities on enumerated rights, even if they declined to do so within
their national confederation.27 Thomas Jefferson, in Paris in 1789,
helped the Marquis de Lafayette draft the first proposed version of
a French declaration. Even so, the sources for both American state
and French revolutionary documents have remained hard to isolate.
Whatever the answer, the French declaration arguably did move the
politics of rights in a brand new direction in the eventful summer of
1789. The French abbé Emmanuel-Joseph Sieyès—whose proposed
draft superseded Lafayette’s in Parisian debates—claimed as he and
other revolutionaries moved toward constitutional monarchy in 1789
that the American commitment to rights remained too dependent
on an antique tradition of aristocratic rights talk stretching back to
the Magna Carta, which merely reserved prerogatives “negatively”
from the king rather than actually founding the polity “positively” on
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rights principles. In the Federalist Papers of the same period—writ-
ten before a bill of rights for the new national government had been
forced on him—Alexander Hamilton even took this antiquarian as-
pect of bills or declarations of rights as a reason for not including one
in the new American Constitution: “It has been several times truly
remarked,” Hamilton noted, “that bills of rights are, in their origin,
stipulations between kings and their subjects, abridgements of pre-
rogative in favor of privilege, reservations of rights not surrendered
to the prince.”28 If there were no prince, in other words, no enumera-
tion of rights would be necessary.

In the event, of course, Frenchmen decided that a list of rights
had to become the first principles of a constitution, and the Ameri-
can framers were forced to append one to their handiwork to gain
public support for it. These events surely did document the meteoric
rise of the notion of “the rights of man” across the second half of the
eighteenth century, however it is to be explained, and whether it was
self-evident to many at the time or not.29 Americans had typically
invoked natural rights in their earlier revolution, and even by 1789
the naturalistic framing of their assertion had faded. After Thomas
Paine’s defense of the French Revolution for Anglo-American repub-
licans in The Rights of Man (1791), the fortunes of that new phrase
were cemented across the Atlantic world and beyond. Paine’s acci-
dental variation of his translation of droits de l’homme as “human
rights” once in his book did not, however, catch on, as it would a cen-
tury and a half later.

The detailed history of rights in this turbulent period is no
doubt fascinating, especially when the original French canon gave
way, during the Terror of 1793, to a new declaration introducing so-
cial concern as rights for the first time. The overwhelmingly impor-
tant point, however, is that the rights of the revolutionary era were
very much embodied in the politics of the state, crystallizing in a
scheme worlds away from the political meaning human rights would
have later. In a sense, every declaration of rights at the time (and un-
til recently) was implicitly what the French openly labeled theirs: a
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declaration of the rights of man and citizen. Rights were neither in-
dependent arguments nor countervailing forces, and were always an-
nounced at the moment of founding the polity, and justifying its
erection and often its violence.30 The “rights of man” were about a
whole people incorporating itself in a state, not a few foreign people
criticizing another state for its wrongdoings. Thereafter, they were
about the meaning of citizenship. This profound relationship be-
tween the annunciation of rights and the fast-moving “contagion of
sovereignty” of the century that followed cannot be left out of the
history of rights: indeed it is the central feature of that history until
very recently. If so, it is far more fruitful to examine how human
rights arose mainly because of the collapse of the model of revolu-
tionary rights rather than through its continuation or revival. Not
least, revolution with its nonreformist radicalism and potentially vi-
olent techniques framed the rights of man as the era of democracy
began. In glib terms, revolutionary-era rights were revolutionary: the
justification for the creation or renovation of a citizenship space, not
the protection of “humanity.”

As principles to which positive law was supposed to conform,
the rights invoked by many Enlightenment thinkers and then in the
revolutionary moment were in some sense above the state. But they
only appeared through the state, and there was no forum above it, or
at times even in it, in which to indict the state’s transgression. Indeed,
once they were declared, it was not self-evident that rights would
have many purposes independent of the emergence of the state. For
example, they did not give rise directly to mechanisms of judicial
protection against sovereign authority—even though this may seem
like their obvious function today. In the United States, the now fa-
miliar practice of judicial review of legislation in the name of funda-
mental rights was not a foregone conclusion in 1789, when the first
ten amendments were framed. And even when judicial review ap-
peared it did not spark a rich tradition of litigation, given the initially
restricted purposes of the national government. In England, it was
assumed that wise opinion and tradition would protect unwritten
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rights, making it unnecessary to announce them, much less provide a
high court to protect them. In France, meanwhile, it took more than
150 years, until after World War II, for the constitutional rights on
which successive republics were always based at the outset to become
the grounds for judicial indictment of the state.31 What now seems
like a natural assumption, that the very point of asserting rights is to
restrict the activities of the state by providing a courtroom forum for
their protection, was not what revolutionary rights were about. In-
stead, the main remedy for the abrogation of revolutionary rights re-
mained democratic action up to and including another revolution.
And while no nongovernmental organizations now contemplate that
extreme recourse, it was the only response imaginable at the time in
the name of the rights of man.

If abstract principles were called upon in the era mainly as
grounds for creating new states, they were just as important in the
justification of the erection of their insurmountable external bor-
ders. Where the American states based on natural rights entered a
weak confederation, while retaining local autonomy, France set the
model for the modern nation-state in its achievement of centralized
sovereign independence for a democratic people. Far from providing
rationale for foreign or “human” claims against states, assertions of
rights were at root—and for at least a century—a justification for
states to come about. Unlike the founding documents of the Ameri-
can states, the Declaration of Independence had no real list of enti-
tlements in it, since it aimed primarily to achieve sovereignty exter-
nally against European encroachment.32 As a matter of fact, rights
were subordinate features of the creation of both state and nation
beginning in this era, for few took the trouble to distinguish them.33

A mere decade after the Americans declared the autonomy of their
new state to the world, the French in their own revolutionary decla-
ration of rights insisted “the principle of all sovereignty resides es-
sentially in the Nation,” adding for good measure that “no body and
no individual may exercise authority which does not emanate ex-
pressly from it” (Art. 3). In an era in which American popular unity
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coalesced thanks as much to bloody Indian wars as to high princi-
ples, it may have been simply true to stereotype for the French to
identify their own national identity with universal morality; they saw
no conflict in proclaiming the emergence of a sovereign nation of
Frenchmen and announcing the rights of man as man at one and the
same time. As a result, rights announced in the constitution of the
sovereign nation-state—not “human rights” in the contemporary
sense—were the great and fateful bequest of the French Revolution
to world politics.

No doubt, the transition to the world of potentially republican
states did not simply reproduce the international affairs of a world in
which empire and monarchy set the standard. The French Revolu-
tion did have profound implications for the global order, imme-
diately making several Enlightenment visions of “perpetual peace”
seem within reach to a few. Yet aside from the memorably outland-
ish German baron Anacharsis Cloots—who joined the revolutionary
National Assembly as the representative of non-French humanity
and supported aggressive warfare as a step toward truly world gov-
ernment—utopian visions took a form wholly compatible with the
spread of national sovereignty, rather than imagining rules or rights
above it.34 In practice, when the encirclement of the revolutionary
state by the armies of its European enemies forced it to spread its fire
abroad in the closing decade of the eighteenth century, the republic
did not move toward global law but set up “sisters” (as they were
called) and toyed with some sort of concert of new republics.35 In
theory, Immanuel Kant consciously rejected Cloots’s radicalism, in-
stead holding out a wholly minimal Weltbürgerrecht or “world citizen
law” that envisaged no more than an asylum right for individuals out
of place in a world of national states. True, Kant, like the Stoics, was a
cosmopolitan thinker. But he was not for today’s human rights, in
the full-bodied protection they promise even when they rest content
with an international order composed of nations.36

As a result, in the nineteenth century the often heartfelt appeal
to the rights of man always went along with the propagation of
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national sovereignty as indispensable means, entailed precondition,
and enduring accompaniment. If there was a rights of man move-
ment in the nineteenth century, it was liberal nationalism, which
sought to secure the rights of citizens resolutely in the national
framework. By the end of his career, Lafayette found himself bring-
ing the rights of man to Poland, where he assumed, like so many
adherents of modern revolution, that “the universal and particular
rights of any people . . . were best protected by sovereign nation-
states.”37 To take the most emblematic figure, Italian Giuseppe Maz-
zini, the revolutionary rights of man were high ideals. “The individ-
ual is sacred,” Mazzini maintained. He had “Liberty, Equality, Hu-
manity” written on one side of the banner of his movement, Young
Italy. But on the other, he emblazoned “Unity, Independence,” in per-
fect conformity with the spreading conviction across the continent
that liberty and nationality were mutually implied. Indeed, the full
dependence of rights on national autonomy meant that “the epoch
of individuality is concluded,” as Mazzini firmly announced. Now,
“collective man is omnipotent on the earth he treads.” Without plac-
ing the nation-state first among aims, through whatever means, “you
will have no name, token voice, nor rights,” as he put it to his fellow
Italians, “no admission to the fellowship of the peoples.”38

Mazzini very much caught the spirit of the rights bequeathed by
revolution. As a result, rights were impossible to free from the apo-
theosis of the state even for those who worried about revolutionary
excess. French liberal thinkers like Benjamin Constant, François Gui-
zot, and Alexis de Tocqueville, anxious about popular despotism,
treated rights as only one element on a long list of tools liberal civili-
zation had afforded to ensure freedom in the state. Elsewhere on the
political spectrum in France, the one-time epicenter of the rights of
man, the political language was strikingly abandoned in the nine-
teenth century, and the same thing happened everywhere.39 For pre-
mier German philosopher G. W. F. Hegel, rights were worthwhile
only “in context,” in a state reconciling freedom and community.40 In
German lands before and after their unification, the partisans of lib-
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eralism were deeply statist and nationalist in their thinking and strat-
egy of mass appeal; even when they were motivated by universal
principles, they first allied themselves with the Rechtsstaat ideal of
princely bureaucracy, and later shared in the conviction that the mild
cosmopolitanism of Kant’s era had passed in favor of the absolute su-
premacy of the national project. The rights that Germans argued
over in the revolutionary year of 1848 were for this reason civil rights
linked to citizenship boundaries; and their paeans to the coming of
liberty were bound up with outbursts of nationalist chauvinism.41 In
this, they were unique only in details. Their “national liberalism” fit
with that of all who invoked rights everywhere else.

The alliance with state and nation was not some accident that
tragically befell the rights of man: it was their very essence, for the
vast bulk of their history. After the era of revolution, the right of col-
lective self-determination, as it would come to be called in the twen-
tieth century, would offer the obvious framework for citizen entitle-
ments. And this framework was to resonate until living memory,
notably during the post–World War II decolonization of the world. If
the promise of self-rule of the Atlantic revolutions inspired so many
during the nineteenth century and after, it was thus not because their
examples had secured “universal human rights” directly. Rather, their
appeal lay in emancipation from monarchical despotism and back-
ward tradition in the French case and postcolonial liberation from
empire and the creation of state independence in the American one.
As Arendt understood, the centrality of the nation-state as the cruci-
ble for rights is of understandable appeal, if the first order of busi-
ness is to construct spaces of meaningful citizenship even at the price
of political borders.

Indeed, the subordination of rights to the nation-state may have
been the main historical reason that rights became less salient the
more the nineteenth century passed. Put another way, the shift in the
direction of statism and nationalism in the nineteenth century oc-
curred on the basis of congenital features of rights talk. It must have
become clearer and clearer as time passed that not the assertion of
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abstract principles but the achievement of specific citizenship is what
truly mattered. Once justified as given by God or nature, rights talk
more and more acquired a statist or “positivist” rationale everywhere
it percolated. The rights of man, as Arendt phrased it, were “treated
as a sort of stepchild by nineteenth-century political thought and . . .
no liberal or radical party in the twentieth century . . . saw fit to in-
clude them in its program. . . . If the laws of their country did not live
up to the demands of the Rights of Man, they were expected to
change them, by legislation . . . or through revolutionary action.”42

However human in basis, rights were national political achievements
first and foremost.

There were, obviously, many other sources of and reasons for a
slow but sure “decline of natural rights” in the nineteenth century, as
rights were less and less envisioned as natural authority for the state
and more and more acknowledged as its creatures. Today, Jeremy
Bentham’s very early utilitarian critique of rights as “nonsense on
stilts,” along with Burke’s acid rejection of their abstraction, is always
easiest to remember in Anglo-American circles.43 And it is certainly
true that—as Elie Halévy vividly observed—the force of the utilitar-
ian critique meant that if the rights of man remained in public circu-
lation, it was only “in the same way we still make our exchanges
under a republican régime with coins bearing the effigy of fallen
monarchs, without noticing it and without thinking it important.”44

But even in Britain, the centrality of the state as the forum for rights
was if anything even more relevant, as positivist John Austin and
later communitarian and Hegelian T. H. Green insisted. The modern
pattern, therefore, is clear: notwithstanding a decline of naturalism,
in many ways the collective—even nationalist—context for rights
simply extended the alliance with the politics of the state to which
even the most naturalistic of rights assertions were closely tethered
from the beginning.

In spite of the remarkable decline of appeals to nature’s authority,
rights—including the rights of man—were the watchword of ex-
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traordinary citizen movements in modern history. Women pro-
claimed them immediately, and workers soon after. Jews were
granted them in the French Revolution, and pursued them more
slowly across the European continent. Enslaved blacks claimed them,
most vividly in the once barely remembered Haitian Revolution.
Given the necessary boundaries of states, immigrants raised thorny
questions all along, and advocates for both including them in and ex-
cluding them from citizenship did battle. Even animals were said, by
a few, to deserve rights.

As tempting as it is to reclaim these campaigns because they won
victories, honed methods, and made preparations for later struggles
beyond the nation, to do so leaves out so much, and reshapes what is
left, as to be more obfuscating than illuminating. After all, the main
consequence of the availability of rights in domestic politics was not
to point outside the state but to enable various constituencies within
it to claim their authority. Citizenship contests always had sides,
with interpretations on each about the boundaries and meaning of
citizenship. This structural role for rights—which mainly provided
for citizen mobilization not judicial action—was long their histori-
cally essential one.45 And however else they differed in programmatic
goals, conservative, liberal, and radical appeals to rights were unified
by the fact that they were struggles over the form of the nation-state
and the meaning of citizenship in it. The Haitian revolt, to remember
that one example, as much sought black inclusion in citizenship
through slave emancipation as rights by themselves, which is why
until recently it was regarded as the precursor of the revolutionary
nationalism of decolonization, not the precursor of the universal hu-
man rights movement of the present.

It remains possible, of course, to revisit modern history selec-
tively to identify causes that look more like contemporary human
rights—the campaign against the slave trade and slavery at home
and abroad, or calls for intervention that popped up frequently as the
decline of the Ottoman Empire in the east and Spanish empire in the
west encouraged nibbling at their borders, sometimes in the name
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of the oppressed.46 But startlingly, these causes were almost never
framed as rights issues. The transnational solidarity of Christians for
their co-religionists, and organized Jewry’s for theirs, surely did offer
universalistic rhetoric.47 Yet a more hierarchical (and frequently reli-
gious) language of humanitarianism served better to justify the de-
ployment of compassionate aid without undermining the imperialist
attitudes and projects with which it was normally entangled. As for
primitive but interesting treaty-based protection of minorities across
borders beginning in the later nineteenth century, it was pioneered to
afford protection for Jews in Eastern Europe, with Great Powers con-
ditioning the sovereignty of weaker powers on sufficiently enlight-
ened rule. Revealingly, such protection was conceived as group based,
even when set up with ramshackle international supervision. It was
the search for guarantees of subnational citizenship, rather than the
direct international assurance of individual rights, and restricted to
states presumed unreliable in affording the civic entitlements. A sim-
ilar model would become the main form of rights protection under
the interwar League of Nations too. If it was an attempt to protect
the rights of others, it also presupposed the nations of others, not
simply in the groups targeted for supervision but also for those pro-
tected.48

In contrast to all these examples, throughout the period before
World War II, battles at home were enormously more likely to in-
volve invocations of individual rights, precisely because—unlike calls
for “humanity” abroad and minority protection in backward states
—they were able to take for granted an existing space of inclusive cit-
izenship in which such claims could be given meaning. Massachu-
setts senator and leader of the Radical Republicans Charles Sumner
remarked shortly after the Civil War in the United States, in one of
the very rare invocations of the phrase in English prior to the 1940s,
“Our war [means] the institutions of our country are dedicated for-
evermore to Human Rights, and the Declaration of Independence is
made a living letter instead of a promise.”49 Domestic struggles rein-
forced rather than ruptured the connection between rights principles
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and sovereign foundings, and like revolution could still take violent
form.

All struggles for rights for new groups, or struggles for new
rights, illustrate the point just as clearly. Revolutionary-era claims for
women’s inclusion in humanity—and the polity—like Olympe de
Gouges’s Declaration of the Rights of Woman and Citizen and Mary
Wollstonecraft’s Vindication of the Rights of Woman are classic exam-
ples. And the women’s movement, which took a half century thereaf-
ter to coalesce, did make rights central to its activism. The first right
on the agenda was the suffrage right of citizenship. From Wollstone-
craft on, feminist advocacy had more generous aims, to be sure; and
after the acquisition of the vote in the Anglo-American sphere after
World War I, social rights and deeper conditions of women’s citizen-
ship defined the movement. Given women’s unique roles in repro-
duction and childrearing, pioneering critics insisted that the state
must go beyond inclusion in the form of electoral participation to
address endemic structures of dependency. This deepening of the
premises of citizenship, however, did not automatically imply the ex-
pansion of its boundaries.

The same connection of the uses of rights to the definition of
citizenship held just as much for all campaigns for all kinds of “social
rights” since they were first articulated as rights during the French
Revolution and after. For a long time, such protections were under-
stood to mean workers’ rights in particular, and were sought through
domestic struggle. In the French Revolution, social rights—following
various Old Regime projects for putting the needy to work—were
considered from the first, and featured prominently in the second
Declaration of the Rights of Man and Citizen of 1793 (Year I of the
Revolution).50 This political radicalism changed the debate so as to
incorporate “the beginnings of a language of social security based on
citizenship,” and thus presupposing communal inclusion as much as
universal rights from the first.51

After the Revolution, Charles Fourier in France and John Thel-
wall in Great Britain tried to extend natural rights to work and in-
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come. “Our social compacts,” Fourier wrote circa 1806, “cannot pro-
vide the first of the natural rights, the right to work. By these
words ‘natural rights,’ I do not mean the chimeras known as ‘liberty’
and ‘equality.’ . . . Why does philosophy jest with these poor creatures
by offering them the rights of sovereignty when they demand only
the rights of servitude, and the right to work for the pleasure of the
idle?”52 A generation later, when the idea of the right to work re-
turned, it did so in a similar guise. “We will do much more for the
happiness of the lower classes,” utopian socialist Victor Considérant
wrote, “for their real emancipation and true progress, in guarantee-
ing these classes well-remunerated work, than in winning political
rights and a meaningless sovereignty for them. The most important
of the people’s rights is the right to work.” In the 1848 revolution in
France, organizing government to provide useful activity, as in the
famous national workshops, was a major goal.53 In all cases, as T. H.
Marshall classically emphasized, the achievements of social rights
were first and foremost revisions of citizenship in the state—not the
state’s transcendence.54 In different terms, the choice was between the
early ideal of the Rechtsstaat and the generally later one of the Sozial-
staat, as Germans called them: a move from the state based on the
rule of law to the state based on welfare, each sharing a common
premise of inclusion.

Despite all of these initiatives, property protections remained by
far the most persistent and important rights claim in theory and law
(including constitutional law) throughout the nineteenth century
and modern history. In response, social movements in search of new
terms of inclusion were often forced to set themselves against rights
rather than simply propose new ones. Free-market conservatism, af-
ter all, could and did make the rights of man its own powerful bat-
tle cry. That concepts like “natural rights” and indeed the “rights
of man” became the best arguments that conservatives could find
through the interwar economic crisis to support the freedom of con-
tract and the immunity of property from social regulation—and that
these concepts were besieged for more than half a century prior to
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the invention of human rights—is an essential chapter of modern
ideological history.55 In America, a conservative jurist like Stephen
Field could constantly invoke the rights of nature and nature’s God
as a kind of talismanic magic, even as he more and more identified
the promotion of these rights with the defense of capitalism from
state intrusion.56 This severe interruption in the historical trajectory
of the rights of man between the age of revolution and the founding
of the United Nations is always omitted from attempts to reconstruct
their history as one of uplift because it is an episode that simply will
not fit. But because the main role of rights was to establish a space of
citizenship for rival claimants to its meaning, rights were an equal-
opportunity tool.

The competitive success of proponents of laissez-faire in appeal-
ing to the “rights of man” meant that their critics often chose the
route of targeting rights as abstractions in the name of concrete so-
cial goods. The progressive assault against laissez-faire was very far
from being always or simply the championship of new rights, which
left the concept of rights itself intact. In this sense, it would be hard
to say for sure whether the long modern struggle for social protections
counted as an advancement or retreat for rights language. Indeed, al-
ready Fourier and Considérant signaled at the outset that the asser-
tion of a right to work is a significant challenge to the formalism of
rights and not just a new item in the list. Philosophers like Green
supplemented negative liberty against the state with positive freedom
of state inclusion, institutionalists like Robert Hale pioneeringly de-
mystified natural rights as social products, while realists like Wesley
Hohfeld showed them to be bundled and systemically granted sets of
claims and liabilities rather than sacrosanct metaphysical entities.
However different in their particulars, all of these views began by de-
parting self-consciously from the self-sufficiency or even believabil-
ity of “individual rights.”

These various critiques, associated with British New Liberalism,
followed by American pragmatism and realism, all undercut the con-
cept of individual rights so revered by defenders of freedom of con-
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tract, in a far larger progressive move from outdated individualist
abstractions to concrete social goods. And they were distinctively
Anglo-American only insofar as they typically took a liberal guise.
Kindred attacks on individualist metaphysics outside the Anglo-
American sphere went far further. As the nineteenth century waned,
and as the sovereignty of the abstract state came in for new criticism,
a powerful new revolt against the formalistic “metaphysics of rights”
targeted the abstract individual too in the name of social integration
and welfare. The most interesting arguments in this regard came
from the French solidarist theoretician Léon Duguit, who contended
that the ideas of the personality of the state and the personality of the
individual were bound up with each other and ought to fall to-
gether.57 Given the long-term linkage between individual rights and
sovereign state, it was not an unreasonable conclusion; it did not yet
occur to anyone to assert the one over or against the other. And even
calls for new rights for new people often gave way before the trend to
criticize atomistic individualism in the name of social unity. For ex-
ample, in the later nineteenth century, French feminists articulated
demands for women’s equality in the name of collective social better-
ment rather than rights-based entitlement.58 Similarly, the history of
labor movements shows that there is no way to credit workers for ad-
vancing rights without failing to mention that their claims, like those
of so many others, often required criticizing the very concept of
rights.

There was another rights tradition between revolutionary rights
and human rights that was as different from each of them as they
were from one another: civil liberties. The fact that it was bounded
citizenship that gave political rights meaning also affected the ori-
gins of this new concept. While icons like John Wilkes, who pro-
tested state trampling of cherished prerogatives of speech and press,
were active in the eighteenth century—and some of his friends even
founded a Society of the Supporters of the Bill of Rights to pay his
debts—the institutionalization of activism around civil liberties oc-
curred only in the late nineteenth century in France, and then in the
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World War I era in Britain, America, and Germany. The permanent
organizations founded then, like the Ligue des Droits de l’Homme or
the American Civil Liberties Union, certainly did invoke the liberties
of speech, press, and association primarily against the state that be-
trayed them. And they helped develop novel mechanisms for the re-
straint of the state—in the United States through the constitutional
judiciary—as alternatives to its revolutionary toppling or drastic ren-
ovation. But like revolutionary-era rights, civil liberties drew their
ideological authority and cultural premises from the nation-state. All
of these groups rooted their claims not in universal law but in alleg-
edly deep national traditions of freedom. Civil libertarians were part
of a common phenomenon that sprouted in different places around
the same time, and they were frequently internationalist in their sen-
timents. But they were enough the inheritors of revolutionary-era
rights to overwhelmingly restrict not simply their rhetorical ap-
peals to national values but their activism to the domestic forum
(sometimes including, in European cases, the imperial spaces of their
states).59 For many years, civil libertarians mostly gazed within,
rather than toward suffering around the world. And so they did not
spark the creation of international human rights as an idea or as a
movement.

If the umbilical connection between rights and citizenship is
the central feature of the history of rights, then the natural question
is when and why rights incorporated any sort of impulse beyond
the nation-state as the forum that once gave them meaning so ex-
clusively. What is perhaps most startling to record is that the rise
of the international forum in the second half of the nineteenth cen-
tury had no effect on the national framework in which rights—to the
extent they were invoked at all—were valued. Although Bentham
had coined the term “international” as early as 1780, the rise of in-
ternationalization in the form of economic and regulatory integra-
tion, together with a variety of other internationalist projects, largely
awaited the communications and transportation revolution after
1850. This process covered the banal and the sublime—from postal

T H E L A S T U T O P I A 38



unions to police enforcement, from famous international exhibitions
(dating from 1855) to the Olympic games (dating from 1896). Almost
never implying the wholesale abolition of the state, internationaliza-
tion often simply provided it a grander stage for its self-expression.
Indeed, in the later nineteenth century, the rise of the new interna-
tional space occurred in tandem with the burgeoning of a more
chauvinistic brand of nationalism that, after Mazzini’s era, predomi-
nated everywhere. (Later, there was even such a thing as fascist inter-
nationalism.)60

The new international sphere of the later nineteenth century did
make international activism, unthinkable before, possible. Since that
era, this “internationalism” has been the dominant modern univer-
salism, presupposing nations but seeking their interdependence.
After about 1870, international organizations and leagues began to
sprout, some of which prioritized the promotion of a new global
consciousness. Beginning in the 1870s, one or two were founded each
year, then as many as five each year in the decades before 1914 and
about ten each year between the world wars.61 At times it seems as if
internationalism could serve anyone—from aristocrats to bureau-
crats, from workers to lawyers—yet none of them moved the notion
of rights to the international level, let alone pursued their legaliza-
tion above the state.62 Insofar as a generally rights-based movement
like the women’s movement took on international form, its interna-
tionalism was about sharing techniques and building confidence for
national agitation, not making the global forum itself a scene of in-
vention or reform, participation in the quest for international peace
aside.

But international socialism remains perhaps the most crucial
case for coming to grips with why the expansion of internationalism
and the explosion of rights did not and need not connect. While it
had long since been possible to articulate social concerns as rights
claims, it was neither inevitable nor even usual to do so. Beginning
with the origins of organized socialism as a political project in the
early nineteenth century, the various movements typically verged

Humanity before Human Rights 39



much more in the direction of utopian transformation. And what-
ever the invocation of rights by the Marxist movements that fol-
lowed, Karl Marx himself pioneered what became a prevailing and
longstanding way of arguing for a better world in which the rights of
man remained the problem, not the solution. He took the general
skepticism of rights involved in the advancement of workers’ con-
cerns so far as to lead to complete repudiation of them. His early text,
“On the Jewish Question,” offered a critique of the modern capitalist
state as a forum for freedom, in which the abstraction of rights is al-
leged to obviate “real” freedom. Like other, later critics of formalism,
Marx attacked states and rights alike in recognition of their umbilical
linkage; and if he appealed beyond to a global order, it was in the
name of a communism that required the transcendence of individual
rights.

While one might be tempted to depict the rise of Marx’s “scien-
tific” socialism as a disaster for the possibility of a liberal, rights-
based socialism, the latter movement proved a tiny competitor.63 And
even the reformist socialisms of the later nineteenth century, which
resolved to play by the rules of parliamentary democracy rather than
seek violent revolution, dreamed of other long-range utopias that
did not appeal to the rights of man. The careers of “revisionist”
Eduard Bernstein in Germany, the Fabians in Britain, and even Jean
Jaurès in France—the extraordinary socialist who worshipped the
French Revolution and argued, like so many others, for its antici-
pation of socialist utopianism not legal internationalism—illustrate
this clearly.64 “Le droit du pauvre est un mot creux,” the working-
man’s and later communist anthem significantly entitled the “Inter-
nationale” says. “The right of the poor is a hollow phrase.”65 Even as
it neglected to place rights center stage, however, socialism did do
more than any other movement to promote internationalism as a
political cause, beginning with the International Workingmen’s As-
sociation (1864–1876) and proceeding through the Second Interna-
tional (1889–1914).66 Current histories of internationalism in the later
nineteenth century are still radically incomplete. But it does seem
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clear that even the word internationalism (particularly when cap-
italized) became associated most often with international socialism,
and that liberal forms of internationalism—like the new interna-
tional law, with its comparatively respectful attitudes toward state
sovereignty—developed largely in open ideological competition with
their terrifying socialist rival.67

Though they tried more than many, even the most internation-
alist late-nineteenth-century socialists were not able in the end to es-
cape the gravitation of state and nation, as the road to 1914—when
European socialist parties rallied to war—would make so graphically
clear. But their example shows that for cosmopolitanism to be de-
fined as the supremacy and internationalization of rights, other uto-
pias would have to be left behind. Just like the premodern diversity
of universalisms, later history would show that a wide variety of
internationalisms were available; their crisis was to create the con-
ditions for international human rights. But if human rights now
so thoroughly define cosmopolitanism as to seem its only possible
form, it is precisely not because of their ancient vintage. Even dur-
ing the birth of internationalism in the nineteenth century, human
rights were not on the horizon. And this followed not from some
intellectual failure or inexplicable opposition—certainly not in the
long era of the rights of man in which they were the creature of the
state, and remained unaffected even by new patterns of relationship
with other states that internationalization began to bring about. Peo-
ple living in the past were not blind or confused, simply because they
did not hold later beliefs, or embark on current projects.68 Rather,
human rights were the creation of later and unanticipated events
that upended previous assumptions. Those events occurred only a
generation ago.

In criticizing what he called the “idol of origins,” famed historian
Marc Bloch put the essential point best.69 It is tempting to assume
that the trickle of melted snow in the mountains is the source of all
the water in a great downstream flood, when, in fact, the flood de-
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pends on new sources where the river swells. They may be unseen
and underground; and they come from somewhere else. History,
Bloch concluded, is not about tracing antecedents. Even what conti-
nuity there is depends on novelty, and persistence of old things is due
to new causes as time passes. And when it comes to human rights, it
is not a persistent stream but a shocking groundswell that has to be
explained. Tempting myths aside, they are something new in the
world that transformed old currents—and not least the idea of rights
before—beyond recognition in unprecedented circumstances and as
a result of unsuspected causes.

In fact, long into the twentieth century, the overall link between
rights and the nation-state remained relatively untroubled, in spite
of some early voices to the contrary. The state and its projects now
are understandably regarded with suspicion. Yet in the long view, the
search for rights beyond it may have been at a considerable price: the
loss of the inclusive space of membership that the concrete state, and
even empire, had long provided in some form or other. After World
War II, Arendt worried pioneeringly that the new concept of “human
rights” presupposed nothing comparable, and would therefore pro-
vide nothing comparable—that as in prior history, there would con-
tinue to be “nothing sacred” in “the abstract nakedness of being hu-
man.”70 If human rights did not reckon with their departure from
rights before, they would remain meaningless or even counterpro-
ductive.

That Arendt wrote at all does show that there really were some
who hoped to place rights above the nation-state in World War II’s
aftermath. The trouble is that it was an unpropitious time to do so,
not least because most of the world—especially the colonial world—
still wanted the very nation-states whose ill-advised contests had led
the European inventors of the political form to ruin. Though the
phrase was elevated to new potential significance in English then, the
1940s were not to be the hour for “human rights.” And when they en-
tered popular consciousness decades later, it was not through the sort
of political utopianism that so long fired the modern quest for the
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nation-state, but through the moral displacement of politics. The
true key to the broken history of rights, then, is the move from the
politics of the state to the morality of the globe, which now defines
contemporary aspirations.
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2
Death from Birth

When “human rights” entered the English language in
the 1940s, it was unceremoniously, even accidentally. They began as a
subsidiary part of a hopeful alternative vision to set against Adolf
Hitler’s vicious and tyrannical new order. In the heat of battle and
shortly after, that vision of a postwar collective life—in which per-
sonal freedoms would fit with more widely circulating promises for
some sort of social democracy—offered the main reason to fight.
Only rarely, however, were human rights understood as a departure
from the persistent framework of nation-states that would provide
that better life. And whether as one way to express the principles
for all postwar societies, or even as an aspiration to transcend the
nation-state, the concept never did percolate in public and around
the world with anything like the currency it acquired later, even as
the Universal Declaration of Human Rights of 1948 was negotiated.
Why not?

From a global perspective, the rise of human rights displaced
an earlier wartime promise in the Atlantic Charter of 1941 of self-
determination of peoples. Soon, however, it became clear that the
Allies meant for the basic principles of postwar international organi-
zation to be perfectly compatible with empire. But even in their
north Atlantic birthplace, and in second-tier Latin American and
Australasian states outside it, human rights failed to take. In the be-
ginning, as a vague synonym for some sort of social democracy, hu-
man rights did not address the genuinely pressing question of which
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Abstract: This paper examines work by three scholars who have recently subjected the 
intellectual framework of human rights to critical scrutiny. For one, the central problem is that 
the universality of human rights is too readily presumed. For another, it is that the relative 
novelty of human rights is not properly appreciated. For yet another, it is that human rights are 
treated as somehow beyond politics, as opposed to being a politics in themselves. What are we 
to make of these claims? Where do they lead us in policy terms? How does each stand with 
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In early August 2011 riots broke out in England. They started with the torching of 

two police cars in a suburb of London, and before long there was arson and 

looting in cities across the country. How could this happen? Why did it happen? 

There was much national soul-searching. In his initial response, British Prime 

Minister David Cameron denounced the riots as sheer deviance. ‘This is 

criminality, pure and simple’, he declared.1 But it soon became clear that more 

needed to be said, and by the next week his analysis had shifted to highlight what 

he took to be the underlying problem, namely, ‘the slow-motion moral collapse 

that has taken place in parts of our country these past few generations[...] 

Irresponsibility. Selfishness. Behaving as if your choices have no consequences [...] 

Reward without effort. Crime without punishment. Rights without responsibilities 

[...]’2  

In a later statement, Cameron elaborated on that last aspect of the moral 

collapse. ‘The greed and thuggery we saw during the riots did not come out of 

nowhere’, he said. ‘There are deep problems in our society’, among which is ‘a 

growing sense that individual rights come before anything else’. A ‘concerted 
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fightback’ must be waged, and that ‘means rebuilding the sense of personal 

responsibility that has been eroded over the years by [...] the twisting and 

misrepresenting of human rights’.3 When the riots first began, Cameron 

emphasised that ‘phoney human rights concerns’ about publishing CCTV images 

of those involved would not be allowed to ‘get in the way of bringing these 

criminals to justice’.4 Now, however, he made a bolder, broader pledge to ‘take on 

parts of the establishment’ and stop human rights being used ‘as cover for rules or 

excuses that fly in the face of common sense’.5 

To those other and, of course, rather less powerful parts of the establishment, 

this was all drearily familiar. The ‘cover’ at stake was ‘political cover for 

disagreeable court rulings’, an attempt to evade the consequences of ‘government 

being subject to the rule of law along with everyone else’.6 Shami Chakrabarti, 

Director of the British human rights organisation Liberty, observed that it is in 

fact ‘perfectly reasonable and permissible under [human rights law] to publish 

photos of wanted suspects’.7 Surely the Prime Minister was the one who was 

‘twisting and misrepresenting’ human rights? Likewise, the ‘idea that [human rights 

law] somehow provides unfettered and limitless rights without any corresponding 

responsibilities is patent nonsense – respect for the rights of others is inbuilt into 

[human rights law] and rights can be limited for a number of legitimate reasons 

including public safety and national security’. In dismissing these claims, 

Chakrabarti announced that her organisation was launching its own new 

campaign, aimed at ‘explaining, informing and mythbusting about a different 

article of the Human Rights Act every week’.8 

Cameron’s analysis also elicited another sort of response. If the riots were a 

symptom of irresponsibility, selfishness, greed and a sense of entitlement, whose 

irresponsibility, selfishness, greed and sense of entitlement were they a symptom 

of? Indeed, whose looting was at issue? Naomi Klein recalled Argentina’s mass 

looting of 2001.9 She explained that it was known as ‘el saqueo’  –  the sacking – 

and that that was the same word that had earlier been used to describe the sell-off 

of public assets in corrupt privatisation deals, leading to a brutal austerity package. 

‘Argentines understood’, she wrote, ‘that the saqueo of the shopping centres would 

not have happened without the bigger saqueo of the country’. Fast forward to 2011, 

and after massive bank bailouts and undiminished financial-sector bonuses, many 

governments of the world, including Cameron’s, were implementing swingeing 

                                                      

3 David Cameron, ‘Human rights in my sights’, Sunday Express, 21 August 2011. 
4 Nicholas Watt, ‘UK riots: David Cameron defends police cuts in Commons sitting’, The Guardian, 11 
August 2011. 

5 David Cameron, ‘Human rights in my sights’, Sunday Express, 21 August 2011. 
6 Benjamin Ward, ‘It is David Cameron who is “twisting and misrepresenting” human rights’, The 
Guardian, 17 August 2011. 

7 Shami Chakrabarti, ‘Spare us the dog whistle Prime Minister ...’, 22 August 2011, http://www.liberty-
human-rights.org.uk/news/2011/spare-us-the-dog-whistle-prime-minister-.php (accessed 1 March 
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8 Ibid. 
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cuts that served to force the costs of financial crisis onto those who could least 

afford them. In this context, the homology was, for Klein, again plain: ‘the people 

committing night-time robbery sure as hell know that their elites have been 

committing day-time robbery’.10 So although the rioters issued no political 

demands,11 the riots were, in her assessment, inescapably political – not so much a 

mark of moral collapse as a sign of our ‘time of great taking’.12  

In their respective contributions to this debate over the English riots of 

August 2011, Cameron, Chakrabarti and Klein each orient us in a different way in 

thinking about the interrelation of human rights, morality and politics. Cameron 

sets a moralistic tone. He is concerned about how human rights affect moral 

progress, or rather, how they promote moral decline. Chakrabarti is a professional 

defender of human rights. For her, on the contrary, it is necessary to insist on 

human rights as a core social good, and she worries about how politics may be 

used to undermine their legal protection. In Klein’s assessment, the real problem is 

instead depoliticisation – the transformation into moral panics of phenomena that 

are rooted in the political economy of contemporary capitalism. Klein does not 

refer to human rights in the article I spoke of. Yet that very silence prompts 

reflection. If, as she puts it, governments, financial institutions and other powerful 

economic agents are ‘looting with the lights on, as if there was nothing at all to 

hide’,13 what kind of mythbusting about human rights is indicated? 

That is the question I want to take up in this chapter, and in doing so, I want 

to consider three different projects of mythbusting. The projects I will discuss are 

not vindicationist campaigns like Chakrabarti’s. They are academic studies, 

undertaken for the sake of subjecting the general intellectual framework of human 

rights to critical scrutiny. But how, on what basis, and with reference to which 

perceived fallacies, illusions and mystifications? The first author I will discuss is 

Joseph Raz. As we shall see, he points to misconceptions touching on the 

justification for human rights and whether particular rights can be shown really to 

exist. The second author is Samuel Moyn. He analyses distortions to do with the 

history of human rights and how we tell it. And the final author is Wendy Brown. 

She criticises ideological representations that belong with the legitimation of 

human rights advocacy. Together these three scholars put before us an array of 

human rights-related myths. But I shall argue that they leave out of account a 

powerful myth which itself affects those myths and which cannot be captured in 

their terms.  

 

 

 

                                                      

10 Ibid. 
11 The ‘trigger’ for the riots is widely believed to have been a protest in the north London suburb of 
Tottenham, arising out of the fatal shooting by the police of Mark Duggan. At that protest, political 
demands – calls for information about the circumstances of Duggan’s death and a proper investigation 
into possible misconduct by police officers – were issued. 

12 Naomi Klein, ‘Looting with the lights on’, The Guardian, 17 August 2011. 
13 Ibid. 
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THE MYTH OF PRESUMPTIVE UNIVERSALITY 

 

In an article published in 2010, Raz sets out to explore the role of human rights in 

what he refers to as the ‘emerging world order’.14 By this he intends the post-1989 

order of a ‘world growing smaller and more interdependent’ through enhanced 

communications technology and globalisation more generally.15 He acknowledges 

that the recognition and implementation of human rights may not be the most 

important aspects of the emerging world order, but notes that they are nonetheless 

prominent aspects, so that the question of the role human rights play and could 

usefully play becomes significant. Connecting this question to his broader work, 

Raz begins his analysis with some observations about rights in general. There is 

discussion of ‘legal rights’, ‘moral rights’, ‘legal rights with moral force’, ‘legal 

rights with no moral force’ and the interrelation of those various categories. There 

is also discussion of certain basic features which he takes to be common to all 

rights. He then turns to consider human rights. 

What kind of rights are these, and what is the justification for them? Raz is 

unpersuaded by the idea that these are rights we have purely by virtue of being 

human beings. He thinks they are rights everyone has because their objects – the 

things to which they entitle us – are of universal value. Putting those objects 

together, he declares that one crucial contribution of human rights to the emerging 

world order is in ‘underpinning its commitment to the value of human life’.16 The 

fact that human rights are rights that belong to everyone means, he observes, that 

respect for those rights can be demanded by anyone, including people and 

organisations outside the country concerned. But he emphasises that this fact also 

‘raises the bar for any claim that a particular human right exists’.17 He believes that 

many scholars and activists underestimate the difficulty of the task they face, 

because they ‘labour under the illusion that all they need to do is to point to the 

importance of the alleged right or its object to the putative right-holders’.18 Yet, as 

Jeremy Bentham once put it in another context, want is not supply, hunger is not 

bread.19 

The specific issue that Raz seeks to highlight in this connection is the need to 

‘establish a case for holding others under a duty to secure, at least to some degree 

and in some ways, the right-holders’ enjoyment of the rights’.20 This duty he takes 

to be a feature of all rights – and therefore of human rights as one category of 

                                                      

14 Joseph Raz, ‘Human Rights in the Emerging World Order’, 1 Transnational Legal Theory (2010) 31. See 
further Joseph Raz, ‘Human Rights without Foundations’ in Samantha Besson and John Tasioulas 
(eds.), The Philosophy of International Law (Oxford: Oxford University Press, 2010) 321. 

15Joseph Raz, ‘Human Rights in the Emerging World Order’, 1 Transnational Legal Theory (2010) 31, 39. 
16 Ibid, 41. 
17 Ibid, 43. 
18 Ibid. 
19 See Jeremy Waldron (ed.), Nonsense Upon Stilts: Bentham, Burke and Marx on the Rights of Man (London: 
Methuen, 1987) 53. Unlike Bentham, however, Raz seeks to argue ‘not that the right does not exist’; 
‘only that it is not a human right’.  Ibid, 44. 

20 Ibid, 43. 



 

 

Susan Marks                                                                                  Four Human Rights Myths  

 

 5

rights. In the particular case of human rights, he considers that it poses a two-fold 

difficulty. On the one hand, there is the ‘process’-related difficulty that only 

limited procedures exist for overseeing and enforcing the international protection 

of human rights. In his judgement, ‘where there is no possibility of fair and reliable 

enforcement, there is no human right’.21 On the other hand, there is also the 

‘content’-related difficulty that arises from the ‘suspicion that claims – or some 

claims – of human rights are culturally biased’, and represent an attempt to impose 

‘the ideas of the West [...] across the globe’.22 ‘[C]ontrary to much current rhetoric’, 

he writes, most human rights are ‘not absolute’ and require sensitivity to cultural 

diversity and to the validity not only of other rights, but also of other ends than 

those they advance.23  

That, in essence, is Raz’s analysis of the role of human rights in the emerging 

world order. It takes aim, as we have just witnessed, at what he does not call, but 

we might for convenience label, the ‘myth of presumptive universality’. For him, 

the key issue is whether a particular human right actually exists or not – that is to 

say, whether the supposed right exists as one that can be claimed by everyone – 

and that requires showing that some other agent or entity is under a duty to secure 

the enjoyment of the right, at least to some degree and in some way that is 

plausibly fair and reliable. Raz contends that scholars and activists discount this 

aspect, believing instead that universality can simply be read off, or presumed 

from, the importance, as they see it, of a right or its object. The problem is not 

just theoretical. It leads, he maintains, to ‘reckless activism’ that underrates the 

vital issue of enforcement through impartial and efficient institutions, and displays 

insufficient alertness to the non-absolute character of most human rights and to 

the variability of their significance.24  

Is human rights activism really that reckless? Just as Chakrabarti accused 

Cameron of setting up straw men, so I think she might wish to ask Raz what this 

predominant rhetoric is that treats human rights as absolute, ignores local 

specificities, and downplays problems of enforcement. I think she might recall that 

questions of proportionality to competing social goods are at the centre of debates 

about the interpretation of human rights; that cultures are not themselves 

uncontested bodies of thought and practice, but that in any event universal 

applicability never has been heard to entail uniform application; and that 

deficiencies of international institutional oversight could scarcely be a more 

prominent theme of efforts to enhance the implementation of human rights. 

Beyond these points, I think Chakrabarti might also wonder about Raz’s claim that 

she and others engaged in human rights advocacy labour under the illusion that all 

they need to do is point to a need and a right will follow. I think she might 

observe in response that the specification of duties and duty-bearers, both 

                                                      

21  Ibid, 44. 
22 Ibid. 
23 Ibid, 47. 
24 Ibid. 
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generally and in particular circumstances, is what the work of human rights 

organisations is in large part about.  

Yet it will appear, as our discussion proceeds, that these are not only grounds 

on which Raz’s analysis might be challenged, and nor are they necessarily the most 

telling ones. For the moment, we might simply raise the question of how it is that 

human rights can, as he proposes, underpin a global ‘commitment to the value of 

human life’ when the most conspicuous fact about the current world order is that 

there exists no such generalised commitment, inasmuch as some lives are endowed 

with very much more value than others. To bring another critique into focus, let 

us turn now to my next author. Samuel Moyn shares Raz’s interest in the role 

human rights play and could usefully play in the global order. He also shares Raz’s 

anxieties about the current state of human rights practice. He too is concerned 

that the human rights movement may be overreaching itself, and that well-

intended ambitions may be undermining the prospects for effective, prudent and 

appropriate action. But for him, the problems that are faced cannot adequately be 

elucidated through formal analysis. Historical investigation is necessary of the 

emergence and evolution of the human rights ‘phenomenon’. Whereas it is a given 

of Raz’s enquiry that human rights are a significant factor in world affairs, Moyn 

finds it crucial to determine how and when they became so. 

 

 

 

THE MYTH OF DEEP ROOTS 

 

In his recent book, The Last Utopia, Moyn advances the claim that human rights 

are a much newer phenomenon than is generally supposed.25 The standard story is 

that human rights rose to prominence in the second half of the 1940s, with the 

adoption of the Universal Declaration of Human Rights as the decisive step, and 

with forerunners in the late 18th century rights charters of France and America. 

For Moyn, however, those revolutionary charters bear little relation to human 

rights, which are concerned with rights against the state, not popular sovereignty. 

As for the 1940s, the period of post-war reconstruction was not the watershed 

commonly portrayed. The Universal Declaration of Human Rights failed to launch 

its putative project in any meaningful way, and nor were human rights rescued 

from obscurity by developments in the 1950s or 60s. In his assessment, the true 

starting-point for the history of human rights as we now know them is the mid-

1970s. It was then that they became a movement, a mode of activism, and a 

language of claim, aspiration and justification that would be heard throughout the 

world.  

What was the context in which this occurred? Moyn highlights a range of 

events: the turn to human rights in US foreign policy, the signing of the Helsinki 
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Final Act and establishment of the Conference on Security and Co-operation in 

Europe (now Organization for Security and Co-operation in Europe), the 

invocation of human rights by Soviet and later Central and Eastern European 

dissidents, the use of human rights to denounce abuses in Latin America, the 

award to Amnesty International of the Nobel Peace Prize, and the actualisation 

and expansion of measures for the protection of human rights within the United 

Nations and in Europe. But the key development which, as he sees it, explains all 

the rest is one signalled in the title of his book: human rights became ‘the last 

utopia’. This claim needs some unpacking. On the one hand, it involves the idea 

that human rights are a sort of utopia. Moyn uses the term ‘utopia’ in a simple, 

untheorised sense. Human rights are, for him, utopian because they evoke a vision 

of ‘another, better world’,26 and because they champion standards and inspire 

passions by drawing on ‘the image of a place that has not yet been called into 

being’.27   

On the other hand, his claim regarding the ‘last utopia’ also involves the idea 

that human rights have displaced alternative utopias. In his words, human rights 

‘became powerful and prominent because other visions imploded’;28 they ‘are best 

understood as survivors: the god that did not fail while other political ideologies 

did’.29 The ‘god that failed’ was, of course, communism, as seen by ex-communists 

who had repudiated it.30 But while Moyn highlights the ‘anti-totalitarianism’ of this 

period, he also stresses the ‘anti-politics’. If human rights avoided failure, he 

explains that this was ‘most of all because they were widely understood as a moral 

alternative to bankrupt political utopias’.31 Their success ‘depended on leaving 

behind political utopias and turning to smaller, more manageable moral acts’.32 

Human rights thus involved the ‘substitution of moral for political utopianism’.33 

They were a ‘minimalist, hardy utopia that could survive in the harsh climate’ of 

the post-oil shock era, with its straitened economic circumstances and ‘mistrust of 

more maximal plans for transformation – especially revolutions but also 

programmatic endeavours of any kind’.34 

Moyn contends, however, that in recent years things have begun to change. 

While human rights emerged out of the anti-totalitarianism and anti-

authoritarianism of the 1970s, today their agenda is much larger. As the ‘last 

utopia’, they have been called upon to address not just repression and violence, 

but ‘humanitarian’ concerns about suffering in all its forms. And to do this – to 

retain their relevance in contemporary conditions – they have needed to give up 

the ‘pure struggle of morality’ and ‘enter the realm where political visions clash, 

                                                      

26 Ibid, 4. 
27 Ibid, 1. 
28 Ibid, 5. 
29 Ibid.  
30 Richard Crossman (ed.), The God That Failed (London: Hamilton, 1950). 
31 Samuel Moyn, The Last Utopia (Cambridge, MA: Harvard University Press, 2010), 5. 
32 Ibid, 14. 
33 Ibid, 171. 
34 Ibid, 121. 
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with its hard choices, compromising bargains and dirty hands’.35 That is to say, 

they have needed to move from ‘morality’ to ‘politics’, and from ‘antipolitics to 

program’.36 In turn, this has meant ‘[assuming] the very maximalism they 

triumphed by avoiding’.37 Yet Moyn observes that human rights ‘still trade on the 

moral transcendence of politics’.38 He concludes with the thought that it may not 

then be ‘too late to wonder whether the concept of human rights, and the 

movement around it, should restrict themselves to offering minimal constraints on 

responsible politics, not a new form of maximal politics of their own’.39 

Moyn is very clear that his ‘last utopia’ is not an end of history. In debunking 

what he refers to as the ‘myth of deep roots’,40 he wants us to understand the 

ascent of human rights as not just more recent, but also less inevitable, than is 

commonly supposed. Rather than using history to memorialise human rights or 

confirm the self-evidence of their triumph, he believes we should use it to ‘register 

the choices that were made and the accidents that happen’.41 As he registers those 

choices and accidents, the early postwar decades were a period of miscarriage for 

human rights. Then came the 1970s, and – quite suddenly, in his account – human 

rights arrived. Opposing ‘minimalism’ to ‘maximalism’, and ‘morality’ to ‘politics’, 

he tells a story in which human rights triumphed by avoiding maximalism, but 

then came to embrace it. So now the choice returns. The way he puts it is that the 

human rights movement can either go on trying to ‘[build] utopia through 

maximalist political vision’, or it can, in effect, renounce utopianism and 

strengthen itself as a tool for ‘preventing catastrophe through minimalist ethical 

norms’.42 

What are we to make of these claims? Well, if Chakrabarti might have words 

for Raz, I think Klein might likewise have words for Moyn. Indeed Klein has had 

words on the subject of the relative recentness of human rights as a distinctive 

mode of activism and advocacy.43 For her too, the human rights movement as we 

know it today took shape during the 1970s. And for her too, a defining 

characteristic of the new movement was its non-political creed. But her angle on 

this story differs from Moyn’s in two notable respects. In the first place, she 

considers that a rather important aspect of the context for the movement’s 

emergence is one Moyn omits to mention: the rise in that period of the neo-liberal 

version of ‘private’ capitalism, with its now familiar policy prescription of 

privatisation, deregulation and state retreat from social provision. To its influential 

                                                      

35 Ibid, 217. 
36 Ibid, 218. 
37 Ibid, 9. 
38 Ibid, 227. 
39 Ibid. 
40 Ibid, 12. 
41 Ibid, 5. 
42 Ibid, 226. 
43 See Naomi Klein, The Shock Doctrine (London: Penguin, 2007), 118. I discuss Klein’s analysis in ‘Human 
Rights and Root Causes’, 74 Modern Law Review (2011) 57. 
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enthusiasts then and now, that is the last utopia.44 But equally, Klein believes – 

secondly – that part of the context for the consolidation of neo-liberalism itself 

was the emergence of the human rights movement, with its non-political creed. 

For where the effects of neo-liberal reconstruction began to bite, activists 

confined their criticism to the denunciation of abuses, leaving unchallenged the 

conditions in which those abuses had become possible and even, in some sense, 

rational.45 

From Klein’s perspective, then, the history of human rights cannot be told in 

isolation from developments in the history of capitalism. And once the link is 

made, it casts in a new light the idea of human rights as the last utopia. What is 

this utopia that becomes available when ‘utopia’ spells ‘totalitarianism’ and all 

imagining of revolutionary social transformation only seems to lead to disaster? 

What is its relation to the utopia of the ‘free market’ – or, for that matter, the 

utopia of the ‘welfare state’? Moyn wonders whether it might not be better to go 

back to offering ‘minimal constraints on responsible politics’. Idealism and realism 

come together in his story in the idea that we may need to give up ‘utopian 

politics’, and limit ourselves to ‘catastrophe prevention’. Yet we know that 

minimalism never has been minimalism, that anti-politics is also politics, and that 

constraints on responsible politics are themselves social programmes. We know 

too that catastrophes are not sudden disturbances or outbreaks – what makes 

them catastrophic is the ‘slow violence’46 of inherited phenomena – and we know 

that nothing is more utopian than the idea that ‘minimalist ethical norms’ could or 

will prevent them. 

 

 

 

THE MYTH OF NO POLITICS 

 

My final author will help us to explore these points further. In an article that 

appeared in 2004, Wendy Brown discusses the ideology of human rights 

activism.47 The article is actually framed as a response to a text by Michael 

Ignatieff,48 but for our purposes there will be no need to refer to that text, as the 

tenor of her analysis is quite general. She is interested in the human rights 

movement’s claim to be engaged in a ‘pure defence of the innocent and powerless 

against power’.49 Even where the politics of the endeavour are acknowledged, she 

observes that this claim typically remains in place, inasmuch as by ‘politics’ is 

                                                      

44 If it is significant that Amnesty International won the Nobel Peace Prize in 1977, perhaps it should also 
be remembered that Milton Friedman won the Nobel Prize for Economics in 1976. 

45 See Naomi Klein, The Shock Doctrine (London: Penguin, 2007), 126. 
46 See Rob Nixon, Slow Violence and the Environmentalism of the Poor (Cambridge, MA, Harvard University 
Press, 2010).  

47 Wendy Brown, ‘“The Most We Can Hope For ...”: Human Rights and the Politics of Fatalism, 103 
South Atlantic Quarterly (2004) 451. 

48 Michael Ignatieff, Human Rights as Politics and Idolatry (Princeton, NJ: Princeton University Press, 2001).  
49 Wendy Brown, ‘“The Most We Can Hope For ...”: Human Rights and the Politics of Fatalism, 103 
South Atlantic Quarterly (2004) 451, 453. 
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understood pragmatism – the pragmatic deployment of rules, procedures and 

arguments to uphold the human dignity of all. Brown wants us to see that there is 

no such thing as a pure defence of the innocent and powerless, and that human 

rights are, in any event, not just defences against power, but themselves significant 

forms of power. Let us start with the first part of this. At one level, she is simply 

reminding us that all projects overflow their own boundaries; both in what drives 

them and in their outcomes, there is always contradiction, never ‘pure’ positivity.  

At another level, however, she is calling attention to the particular effects of 

activism that is at once ‘non-political’ (or ‘pragmatic-moral’) and ‘empowering’. 

Among these are the following three. First, it predicates an anti-political form of 

subjectivity, in which the subjects of human rights are cast, not as participants in a 

collective project, but, on the contrary, as ‘yearning to be free of politics and, 

indeed, of all collective determinations of ends’. In other words, ‘human rights 

discourse not only aspires to be beyond politics’; it ‘carries implicitly antipolitical 

aspirations for its subjects’.50 Second, this kind of activism ratifies the social and 

systemic constraints within which even those anti-political aspirations – let alone 

more ‘political’ ones – might be fulfilled. Empowerment is understood as agency 

within existing constraints; those latter are never in question. Thirdly, and in 

consequence of the first two effects, there arises an ‘unresolved interval between 

the expressly moral and antipolitical discourse of human rights’, on the one hand, 

and its promise of empowerment and democratisation, on the other.51 

This brings us to the second part of what Brown wants us to see: that human 

rights are not just defences against power, but themselves significant forms of 

power. She observes that power tends to be represented by the human rights 

movement (and in much scholarly literature upon it) as a zero-sum game: rights 

against the state are the measure of power removed from it and put into the hands 

of the citizenry. Yet theorists of power have long taught that this is not, in reality, 

how things work. One reason is simply that ‘power does not only come in 

sovereign or juridical form’. But another reason is that rights are themselves ‘an 

aspect of governmentality, a crucial aspect of power’s aperture’.52 Brown writes 

here with civil and political rights primarily in mind, but the idea that human rights 

are themselves aspects of governmentality applies with equal, if not greater, force 

to the case of economic and social rights. Enhanced social protection is one side 

of a coin which has as its other face enhanced social control and defence of the 

arrangements that throw up (and keep throwing up) the need for protection.  

For Brown, then, the vindication of human rights is never just that. ‘It is a 

politics, and it organizes political space, often with the aim of monopolizing it.’53 

What sort of politics is it? In another work, Brown analyses the larger 

                                                      

50 Ibid, 456. 
51 Ibid, 459. 
52 Ibid. 
53 Ibid, 461. 
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phenomenon of political moralism, to which she alludes in this article.54 ‘Rather 

than offering analytically substantive accounts of the forces of injustice or injury’, 

she writes, moralistic discourses ‘condemn the manifestation of these forces in 

particular [...] events’.55 This leads to a ‘politics of rhetoric and gesture’,56 which 

‘misleads about the nature of oppressive social forces, and about the scope of the 

project of transformation required by serious ambitions for justice’.57 States, for 

instance, are treated, not as entities with specific political-economic investments, 

but rather as if, in allowing inequality to persist, they were ‘momentarily misguided 

[parents] who forgot [their] promise to treat all [their] children in the same way’.58 

Brown observes that that kind of obfuscation is not generally the aim of 

moralisers. But she considers that it is among the displaced effects of a ‘felt yet 

unacknowledged impotence’. Put differently, it ‘signals despair over the prospects 

for more far-reaching transformations’.59  

We saw earlier that, in Raz’s assessment, the human rights movement 

confronts us with the danger of ‘reckless activism’. For Moyn too, there is a 

‘maximalist’ drift which risks diluting the movement’s strength and compromising 

its achievements to date. To Brown, however, as the passages I have just quoted 

already suggest, the problem is quite the reverse. The politics of human rights is a 

‘politics of fatalism’.60 One is supposed to condemn abuses, but not to provide 

analytically substantive accounts of the forces that produce them. One is urged to 

relieve suffering, but not to develop insight into why it occurs. Yet, of course, if 

we do not understand why violations occur, then we do not understand what it 

will take to stop them from recurring. For all the hopefulness of the human rights 

movement and all its dedication to the cause of ‘another, better world’ (to recall 

Moyn’s phrase), what appears from this angle is an overriding melancholy.61 The 

point is not so much that melancholy per se; it is how the renunciation of hopes for 

significant and lasting change affects the prospects of such change. Fatalism is a 

politics because, and to the extent that, by treating actuality as though it were fate, 

activists help to make it become so. 

Brown’s analysis also departs from Raz’s and Moyn’s in another respect. The 

myths they identify are myths about human rights. In contrast, the ‘myth of no 

politics’ (as we might term it) involves a claim about the mystifying character of 

human rights themselves  – the way they mystify us about the world and their own 

engagement with it. One aspect of what is at stake can be captured with the 

observation that, just as the human rights movement presents its project as ‘pure 

defence’, so too it presents its subject-matter as ‘pure suffering’. Abuses heave into 

                                                      

54 Wendy Brown, Politics Out of History (Princeton, NJ: Princeton University Press, 2001), chap. 2. 
55 Ibid, 35. 
56 Ibid, 36. 
57 Ibid, 37 
58 Ibid, 36. 
59 Ibid, 37. 
60 Wendy Brown, ‘“The Most We Can Hope For ...”: Human Rights and the Politics of Fatalism’, 103 
South Atlantic Quarterly (2004) 451, 453. 

61 See further Wendy Brown, Politics Out of History (Princeton, NJ: Princeton University Press, 2001), chap. 
7, esp. 168 et seq. (though there the discussion is of a specific form of ‘left melancholia’). 
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view as so many senseless brutalities, random delinquencies, or mistakes that 

should never have been made. Brown directs attention to this aspect when she 

writes of how, in considering the persistence of inequality, moralistic discourse 

treats states as though they were momentarily misguided and forgetful parents. 

Were the problem indeed simple misguidedness or forgetfulness on the part of 

responsible officials, then clearly the solution would lie with initiatives to promote 

a more serious, careful and informed attentiveness to the obligations correlative to 

human rights – perhaps through enhanced monitoring, greater accountability, and 

improved technical assistance. But insofar as the problem and its solution 

implicate also the wider context within which governmental misguidedness and 

forgetfulness themselves arise, Brown is signalling that the politics of fatalism is a 

politics of rhetoric and gesture. 

 

 

 

THE MYTH OF THE DANGEROUS DARK 

 

As promised, there will be one more myth in my story. However, I have been 

speaking of mythmaking and mythbusting without as yet saying anything about the 

central concept that is involved, and I want first to pause to dwell a little on that 

concept. What is myth? We are obviously not talking here about fables that tell of 

supernatural beings or forces, so let us move straight to the ‘critical’ sense of myth 

that is used in public political discourse and in academic analysis of society and 

culture. To speak of myth in this sense is to speak of misconceptions, false 

opinions, or erroneous beliefs that are widely held. Demystification (or, in less 

jargonistic language, mythbusting) is the act of exposing such misconceptions, 

false opinions and erroneous beliefs, so that we are no longer in thrall to them. 

Through demystification, collective delusions are revealed and thereby reduced or 

removed. In his famous work on myth, written during the 1950s, Roland Barthes 

identified myth with the dubious common sense of the prevailing culture – that 

which ‘goes without saying’ but which, when actually said, begins to appear ‘falsely 

obvious’.62  

Barthes’s work brought out the way myth, although misleading, is socially and 

politically operative. Its falsity coexists with a truth that arises from being part of 

reality, rather than a mere figment of our imaginations. But if myth is not simple 

falsehood, others have emphasised that it is also not simple delusion. According to 

Marina Warner, there is doubt as to whether even the ancient Greeks believed in, 

or accepted, their myths (to refer to myth in the different, but related, sense I put 

aside) in the manner of later religious faith.63 When it comes to (post-)modern 

times, Peter Sloterdijk’s well-known account of ‘cynical reason’ points to a 

                                                      

62 Roland Barthes, Mythologies, A. Lavers, trans. (London: Vintage, 2000), 11. 
63 Marina Warner, Managing Monsters: Six Myths of Our Time (London, Vintage, 1994). 
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condition of ‘enlightened false consciousness’.64 This is a form of consciousness 

which is without illusions ‘and knows itself to be without illusions’. As Sloterdijk 

characterises it, enlightened false consciousness is a ‘collaborating consciousness’: 

‘dragged down by the “power of things”’, it experiences itself as compelled to ‘put 

up with preestablished relations’, and ‘finally even to carry out their business’; after 

all, ‘[o]thers would do it [...], [and] perhaps worse’.65  

Where there is cynical reason, demystification is ‘already reflexively 

buffered’,66 for action takes place not in ignorance, but in full knowledge. 

Cynicism is thus to be understood as ‘the reply of the rulers and the ruling culture’ 

to those who would confront them with their self-authorising myths; they see that 

what the critics describe is true, ‘but proceed with oppression’ anyway.67 If we 

return now to where we left off, I was speaking about the mystifying character of 

human rights, and in particular about the myth, as we may term it, of pure 

suffering. This is the idea that the violation of human rights is a failure of national 

and international governance, as distinct from a problem that implicates also wider 

systemic processes, dynamics and institutions. It is the idea that becoming the 

victim of a violation is an adventitious misfortune, rather than a state of affairs 

that depends crucially on vulnerabilities that are systematically produced and 

reproduced. And it is the idea that the suffering of victims is only about suffering, 

and has nothing to do with the historical legacies and current realities of 

exploitation, domination and dispossession. Does anyone really believe this myth? 

I think it is fairly clear that the answer is no. 

This brings me to my final myth, which I shall call the myth of the dangerous 

dark. A powerful theme of human rights literature and advocacy is that the worst 

abuses happen, so to speak, under cover of darkness. Incommunicado detention is 

a breeding ground for torture. Secret prisons are where arbitrary execution most 

often occurs. From the beginning, a central ambition of the human rights 

movement has been to shine a light into these hidden spaces, so that the outside 

world can see what is going on there and those on the inside can see that we see. 

But what if the worst abuses do not happen under cover of darkness? Or if they 

do, what if the enabling conditions for those abuses do not arise or subsist under 

cover of darkness? What if the violation of human rights is fundamentally a matter 

of things that occur in broad daylight – facts that we all know about; events that 

unfold in our presence; practices, policies and rationalities that belong with a way 

of organising collective life which seems so self-evident and so commonsensical 

there is no need even to name it?  

If indeed we should be most concerned with what happens in broad daylight 

(or, in Klein’s phrase, ‘with the lights on’), then perhaps the key myth is 

mystification itself – the myth of myths. Or perhaps instead it is the 

                                                      

64 Peter Sloterdijk, Critique of Cynical Reason, M. Eldred, trans. (Minneapolis: University of Minnesota, 
1987). 

65 Ibid, 6.  
66 Ibid, 5. 
67 Ibid, 218.  
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commonsensical and self-evident character of that way of organising collective life. 

At a meeting in the United States of the Republican Governors Association, held 

in late 2011, Republican Party officials asked their candidates not to use the word 

‘capitalism’. ‘We’re replacing it with either “economic freedom” or “free market”’, 

explained one strategist. He continued: ‘The public ... still prefers capitalism to 

socialism ... [but] if we’re seen as defenders of quote, Wall Street, end quote, we’ve 

got a problem’.68 The human rights movement appears to have followed a broadly 

similar approach, albeit for different reasons and with codings that are generally 

negative, rather than positive. Thus, the talk in human rights reports, as well as in 

the academic literature, is of how human rights stand with respect to ‘the market’ 

or to ‘globalisation’, ‘economic liberalisation’, or ‘neo-liberalism’. Near the 

beginning of this chapter, we encountered Raz’s reference to the idea of the 

‘emerging order’ of a ‘world growing smaller and more interdependent’. It’s a 

familiar trope and, in the face of persistent global relations of privilege and 

dependency, one of contemporary capitalism’s most seductive fantasies. Of 

course, capitalism is just another word. But then, if Barthes is right, our venerable, 

adaptable, polymorphous mode of production remains an enveloping reality so 

long as it ‘goes without saying’; it begins to appear ‘falsely obvious’ only once it is 

said.  

 

 

 

HUMAN RIGHTS BY DAYLIGHT 

 

The myth of the dangerous dark takes up the old saw that the most effective 

hiding place may be out in the open since no-one would ever think to search 

there. In doing so, it reminds us of our capacity for looking at the world without 

actually seeing it. In this final part of my discussion I would like to explore a little 

further what may be at stake here by returning to the English riots of August 2011. 

In particular, I would like to highlight one aspect of the response on which I did 

not touch at the beginning. After three nights – for the riots were indeed a 

phenomenon of the night – morning brought a striking development. Hundreds 

of people, armed with brooms, dustpans, brushes, bin bags and rubber gloves, 

turned out to clean up the debris. The volunteers were apparently mobilised by a 

campaign coordinated on Twitter and Facebook. Among the organisers was Dan 

Thompson, an artist who worked on community art projects. Thompson 

                                                      

68http://news.yahoo.com/blogs/ticket/republicans-being-taught-talk-occupy-wall-street-133707949.html 
(accessed 1 March 2012). In contrast, political leaders in the United Kingdom initiated a debate during 
the same period over what might be termed ‘capitalism with adjectives’: ‘responsible capitalism’ as 
opposed to ‘predator capitalism’, ‘popular capitalism’ as opposed to ‘turbo-capitalism’. See, e.g., 
Nicholas Watt, ‘David Cameron pledges era of “popular capitalism”’, The Guardian, 19 January 2011. 
Of course, this has the same effect as the US Republican Party strategy of placing capitalism itself 
beyond question, and legitimises a similarly narrow range of ‘responsible’ and ‘popular’ policy options.  
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remarked on how the campaign had changed things: ‘People have said they woke 

up this morning feeling fear, but they now feel optimistic ... It’s a movement’.69  

The image of the Blitz-spirited, broom-wielding volunteers was to become as 

much a symbol of the riots as that of the hooded looters themselves. But what 

kind of symbol was it? What kind of movement was it? Concentrated, at least 

initially, in certain highly gentrified neighbourhoods of south London, it was, in 

the assessment of one commentator, a ‘strikingly middle-class, broadly white 

[effort] to sweep issues of inequality under the carpet’.70 Behind the ‘thinly veiled 

symbolism of social cleansing’, there emerged a rhetorical division between the 

‘real Londoners’, to whom the city rightly belonged, and their opposite, the 

‘“inauthentic” Londoners’ or ‘feral rats’ who had no right to the city.71 Already hit 

by unemployment, poor housing, benefit cuts, the lack of educational 

opportunities, and relentless police harassment, those latter became burdened still 

further; they were now ‘bad citizens’ whose primary social function was to make 

all the more vivid what and who was a ‘good citizen’ (and where he and she lived). 

This commentator went on: ‘I do not wish to denigrate people who want to help 

each other out as best they can or to express their social solidarity in some way, 

but this cannot be at the expense of further exclusion and segregation’.72 At the 

same time, she wrote, ‘I do not wish to applaud [the acts of those who have 

caused] suffering to others’; however, the solution was not to ‘paper over the 

cracks’ with a simulacrum of societal cohesion.73  

It is difficult to be critical of the work of Dan Thompson and his well-

meaning clean-up brigade. No-one wishes to denigrate community projects born 

of public-spiritedness and a sense of solidarity with those whose peace has been 

disturbed or indeed destroyed. The same applies – in spades – to that other ‘civil 

society’ movement which is the primary subject of this paper. Yet, as David 

Kennedy has argued, we need to be very careful of treating human rights as 

objects of veneration.74 We need to be very careful of letting ourselves get carried 

away by concerned citizenship and good causes. The three authors I have 

discussed plainly agree with that proposition, though each for different reasons.75 

                                                      

69 Dan Thompson, ‘Get up, clean up, sweep away the riots’, The Guardian, 9 August 2011. 
70 See ‘#riotcleanup or #riotwhitewash?’, 10 August 2011, 
http://universityforstrategicoptimism.wordpress.com/2011/08/10/riotcleanup-or-riotwhitewash/ 
(accessed 1 March 2012). For further discussion of this text, see also 
http://universityforstrategicoptimism.wordpress.com/2011/08/12/riotwhitewash-sofia-himmelblau-
responds-to-her-critics/ (accessed 1 March 2012). 

71 ‘#riotcleanup or #riotwhitewash?’, 10 August 2011, 
http://universityforstrategicoptimism.wordpress.com/2011/08/10/riotcleanup-or-riotwhitewash/ 
(accessed 1 March 2012).   

72  Ibid. 
73 Ibid. 
74 David Kennedy, ‘The International Human Rights Movement: Part of the Problem?’ European Human 
Rights Law Review (2001) 245. For him, this is because human rights ought to be viewed instead as 
‘objects of calculation’, so that not only the benefits but also the costs of invoking them are adequately 
and appropriately weighed. I discuss this analysis in ‘False Contingency’, 62 Current Legal Problems 
(2009) 1, 13-14.  

75 For criticism of human rights ‘idolatry’, see also Michael Ignatieff, Human Rights as Politics and Idolatry 
(Princeton, NJ: Princeton University Press, 2001). 
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Raz emphasises the need to pay attention to the justification for human rights. 

There is no presumptive universality, and we should not allow ourselves to 

blunder into unjustified and ‘reckless’ activism. Moyn shares this concern with 

reckless activism but considers that it is best understood in historical terms. 

Lacking deep roots, human rights emerged historically as a ‘minimalist utopia’, 

which is now at risk of over-inflation. For her part, Brown highlights the limits of 

just that ‘minimalism’. The claim to ‘no politics’ is itself political, and the idea that 

human rights involve a pure defence of the innocent and powerless against power 

must be criticised as ideology.  

Brown shows how, behind the human rights movement’s dedication to the 

cause of another, better world is a deep and abiding pessimism. As with the post-

riot clean-up, doughty optimism coexists with a form of engagement that rules out 

collective political – that is to say, potentially transformative – agency in advance. 

The project is to keep calm and carry on, even if that means pressing into service a 

simulacrum of social cohesion. For human rights too paper over the cracks that 

are the context for indignity and unfreedom. Human rights too sweep the systemic 

basis of inequality under the carpet, and seek to wipe ills away. To be sure, 

discrimination is well and truly on the agenda. But what accounts for 

discrimination in all its various forms? What assures its persistence, and therefore 

needs to change if it is to be eliminated? When it comes to social exclusion, our 

large catalogue of internationally protected human rights does not encompass the 

‘right to the city’.76 We have no legal language for challenging the division of 

societies into ‘good’ citizens and ‘bad’ ones, just as we have no legal vantage-point 

from which to examine how ‘night-time robbery’ and ‘day-time robbery’77 might 

be linked.  

In my opening remarks, I referred to a statement by Shami Chakrabarti 

parrying David Cameron’s claim that the riots were a symptom of the overblown 

significance and corrosive effect of human rights. What I did not mention then 

was the title of her statement: ‘Spare us the dog whistle Prime Minister’.78 The 

human rights movement knows that it is engaged in a politics of rhetoric and 

gesture. It knows that, last utopia or not, human rights stand today for a highly 

ritualised set of interventions and interactions. Yet when the whistle sounds, the 

activists still come running. They have to come running; as Chakrabarti would 

rightly say, that’s their job. But if it’s our job as theorists to subject this work to 

critical scrutiny, then I believe we need to move the discussion beyond moralism 

and anti-politics. More than that, the thrust of my argument is that, in this ‘time of 

great taking’,79 our most urgent task is to challenge fatalism, resist melancholy, and 

                                                      

76 Regarding this concept, see David Harvey, ‘The Right to the City’, 53 New Left Review (Sep-Oct 2008) 
23 and Rebel Cities (London and New York: Verso, 2012). 

77 Naomi Klein, ‘Looting with the lights on’, The Guardian, 17 August 2011. 
78 Shami Chakrabarti, ‘Spare us the dog whistle Prime Minister ...’, 22 August 2011, http://www.liberty-
human-rights.org.uk/news/2011/spare-us-the-dog-whistle-prime-minister-.php (accessed 1 March 
2012). 

79 Naomi Klein, ‘Looting with the lights on’, The Guardian, 17 August 2011. 
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refocus the gaze of the human rights movement onto what currently remains 

hidden in plain sight. 
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Constitutional Rights and Proportionality
There are two basic views concerning the relationship between constitutional rights 
and proportionality analysis. The first maintains that there exists a necessary con-
nection between constitutional rights and proportionality, the second argues that 
the question of whether constitutional rights and proportionality are connected 
depends on what the framers of the constitution have actually decided, that is, on 
positive law. The first thesis may be termed ‘necessity thesis’, the second ‘contingency 
thesis’. According to the necessity thesis, the legitimacy of proportionality analysis is 
a question of the nature of constitutional rights, according to the contingency thesis, 
it is a question of interpretation. The article defends the necessity thesis. | A previ-
ous version of this article was published in Chinese Yearbook of Constitutional Law 
(2010). 221–235.

Keywords:  principles theory, proportionality analysis, constitutional rights, necessary 
connection, human rights, dual nature

1 NeCessaRy aNd CoNtiNgeNt CoNNeCtioNs
The relationship between constitutional rights and proportionality is one of 

the main themes of the contemporary constitutional debate. Two basic views 
are in conflict: the thesis that there exists some kind of a necessary connec-
tion between constitutional rights and proportionality analysis, and the thesis 
that there exists no necessary connection of whatever kind between constitu-
tional rights and proportionality. According to the second view, the question 
of whether constitutional rights and proportionality are connected depends on 
positive law, that is, on what the framers of the constitution have actually de-
cided. For that reason, a connection between constitutional rights and propor-
tionality can only be a possible or contingent connection.1 The first thesis may 
termed the ‘necessity thesis’, the second, the ‘contingency thesis’. I will defend a 
version of the necessity thesis.

* alexy@law.uni-kiel.de | Professor at the Christian Albrechts University, Kiel, Germany. I 
should like to thank Stanley L. Paulson for help and advice on matters of English style.

1 It is easy to conceive of a third thesis, namely, that a connection between constitutional rights 
and proportionality is impossible. This thesis, however, shall not be considered here.
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2	 PrinciPles	Theory	and	ProPorTionaliTy:		
The	FirsT	necessiTy	Thesis

2.1	rules	and	Principles
The necessity thesis has found its most elaborated form in principles theory. 

The basis of principles theory is the norm-theoretic distinction between rules 
and principles.2 Rules are norms that require something definitively. They are 
definitive commands. Their form of application is subsumption. If a rule is valid 
and if its conditions of application are fulfilled, it is definitively required that ex-
actly what it demands be done. If this is done, the rule is complied with; if this is 
not done, the rule is not complied with. By contrast, principles are optimization 
requirements. As such, they demand that something be realized ‘to the greatest 
extent possible given the legal and factual possibilities’.3 Rules aside, the legal 
possibilities are determined essentially by opposing principles. For this reason, 
principles, each taken alone, always comprise a merely prima facie requirement. 
The determination of the appropriate degree of satisfaction of one principle 
relative to the requirements of other principles is brought about by balancing. 
Thus, balancing is the specific form of application of principles.

2.2	The	Principle	of	Proportionality
a) Optimization Relative to Factual and Legal Possibilities
The definition of principles as optimization requirements leads straightaway 

to a necessary connection between principles and proportionality. The princi-
ple of proportionality (Verhältnismäßigkeitsgrundsatz), which in the last dec-
ades has received ever more international recognition in the theory and prac-
tice of constitutional review,4 consists of three sub-principles: the principles of 
suitability, of necessity, and of proportionality in the narrower sense. All three 
sub-principles express the idea of optimization. Principles qua optimization re-
quirements require optimization relative both to what is factually possible and 
to what is legally possible. The principles of suitability and necessity refer to op-
timization relative to the factual possibilities. The principle of proportionality 
in the narrower sense concerns optimization relative to the legal possibilities.

b) Suitability
The first sub-principle, the principle of suitability, precludes the adoption of 

means that obstruct the realization of at least one principle without promoting 
any principle or goal for which it has been adopted. If a means M, adopted in 

2 See Alexy (2002a: 47–49).
3 See Alexy (2002a: 47).
4 See, for instance, Beatty (2004); Stone Sweet & Mathews (2008).
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order to promote the principle P1, is not suitable for this purpose, but obstructs 
the realization of P2, then there are no costs either to P1 or P2 if M is omitted, 
but there are costs to P2, if M is adopted. Thus, P1 and P2 taken together may 
be realized to a higher degree relative to what is factually possible if M is aban-
doned. P1 and P2, when taken together, that is, as elements of a single system, 
proscribe the use of M. This shows that the principle of suitability is nothing 
other than an expression of the idea of Pareto-optimality. One position can be 
improved without detriment to the other.

An example of the violation of the principle of suitability is found in a deci-
sion of the German Federal Constitutional Court concerning a law which re-
quired that not only persons who apply for a general hunting licence have to 
pass a shooting examination but also persons who apply exclusively for a fal-
conry licence. The Court argued that the shooting examination for falconers 
is not suitable in promoting the ‘proper exercise of these activities as intended 
by the legislator’.5 Therefore, ‘no substantially clear reason’6 existed for the in-
fringement of the general freedom of action of the falconer, as guaranteed by 
article 2 (1) Basic Law. For that reason, the regulation was declared unpropor-
tional7 and, consequently, unconstitutional.

c) Necessity
Cases in which laws are declared unconstitutional for reasons of unsuitabil-

ity are rare. Normally the measure applied by the legislator will at least pro-
mote his aims to a certain degree. This suffices for suitability. For this reason, 
the practical relevance of the sub-principle of suitability is rather low. This is 
completely different with respect to the second sub-principle of the principle 
of proportionality, the principle of necessity. This principle requires that of two 
means promoting P1 that are, broadly speaking, equally suitable, the one that 
interferes less intensively with P2 has to be chosen. If there exists a less inten-
sively interfering and equally suitable means, one position can be improved at 
no costs to the other.8 Under this condition, P1 and P2, taken together, require 
the less intensively interfering means be applied. This is, again, a case of Pareto-
optimality.

5 Decisions of the Federal Constitutional Court (Entscheidungen des Bundesverfassungsgerichts; 
hereafter: BVerfGE) 55, 159 (166).

6 BVerfGE 55, 159 (167).
7 BVerfGE 55, 159 (166).
8 The principle of necessity presupposes that it is indifferent to all other principles or goals 

where the question of whether the less or the more intensively interfering means is chosen 
arises. If, however, there exists a third principle or goal, P3, that is affected negatively by the 
adoption of the means interfering less intensively with P2, than the case cannot be decided 
by considerations concerning Pareto-optimality. When costs are unavoidable, balancing be-
comes necessary.
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An example is the decision of the Federal Constitutional Court on sweets, 
especially in form of Easter rabbits and Santa Clauses that consist of puffed rice. 
In order to protect consumers from mistakenly taking those puffed rice sweets 
to be chocolate products, a ban on puffed rice sweets was issued. The Court 
argued that consumer protection could be achieved ‘in an equally effective but 
less incisive way by a duty of marking’.9 For this reason, the ban was declared 
to be a violation of the principle of necessity and, therefore, as unproportional.

d) Proportionality in the Narrower Sense
Just as with the principle of suitability, the principle of necessity concerns 

optimization relative to the factual possibilities. Optimization relative to the fac-
tual possibilities consists in avoiding avoidable costs. Costs, however, are una-
voidable when principles collide. Then balancing becomes necessary. Balancing 
is the subject of the third sub-principle of the principle of proportionality, the 
principle of proportionality in the narrower sense. This principle expresses 
what optimization relative to the legal possibilities means. It is identical with a 
rule that can be called ‘Law of Balancing’.10 This rule states:

The greater the degree of non-satisfaction of, or detriment to, one principle, the great-
er must be the importance of satisfying the other.

The Law of Balancing excludes, inter alia, an intensive interference with 
principle P1 that is justified only by a low importance assigned to the satisfac-
tion of the colliding principle P2. Such a solution would not be an optimization 
of P1 together with P2.

The Law of Balancing is to be found, in different formulations, nearly every-
where in constitutional adjudication. It expresses a central feature of balancing 
and is of great practical importance. If one wishes to achieve a precise and com-
plete analysis of the structure of balancing, the Law of Balancing has, however, 
to be elaborated further. The result of such a further elaboration is the Weight 
Formula.11 The Weight Formula defines the weight of a principle Pi in a con-
crete case, that is, the concrete weight of Pi relative to a colliding principle Pj 
(Wi, j), as the quotient of, first, the product of the intensity of the interference 
with Pi (Ii) and the abstract weight of Pi (Wi) and the degree of reliability of the 
empirical assumptions concerning what the measure in question means for the 
non-realization of Pi (Ri), and, second, the product of the corresponding values 
with respect to Pj, now related to the realization of Pj. It runs as follows:

9 BVerfGE 53, 135 (146).
10 Alexy (2002a: 102).
11 Alexy (2003: 433–448); Alexy (2007a: 9–27).
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Now, to talk about quotients and products is sensible only in the presence 
of numbers. This is the problem of graduation. In A Theory of Constitutional 
Rights I considered only a continuous scale that runs over an infinite number of 
points between 0 and 1, and I arrived at the conclusion that it is impossible to 
work with such a scale in legal reasoning.12 I still believe that this result is cor-
rect. Things are different, however, as soon as one takes into account not only 
continuous or infinitesimal scales but also discrete scales. Discrete scales are 
defined by the fact that between their points no further points exist. Balancing 
can begin as soon as one has a scale with two values, say, light and serious. In 
constitutional law a triadic scale is often used, which works with the values light 
(l), moderate (m), and serious (s). There are various possibilities in represent-
ing these values by numbers.13 If one chooses a geometric sequence like 20, 21, 
and 22, it becomes possible to represent the fact that the power of principles 
increases overproportionally with increasing intensity of interference. This is 
the basis of an answer to the reproach that principles theory leads to an unac-
ceptable weakening of constitutional rights. If the concrete weight (Wi, j) of Pi 
is greater than 1, Pi precedes Pj, if it is smaller than 1, Pj precedes Pi. This con-
nects the Weight Formula – and with it the Law of Balancing – with the Law of 
Competing Principles.14 If, however, the concrete weight (Wi, j) is 1, a stalemate 
exists. In this case, it is both permitted to perform the measure in question and 
to omit it. This means that the state, especially the legislator, has discretion.15  
This is of utmost importance for a reply to the reproach that principles theory 
leads to an overconstitutionalization.16

Against the Weight Formula the objection might be put forward that legal 
reasoning cannot be reduced to calculation. But this would rest on a miscon-
ception of the role of the Weight Formula. The numbers that have to be substi-
tuted for its variables represent propositions, for instance, the proposition ‘The 
interference with the freedom of expression is serious’. This proposition has to 
be justified, and this can only be done by argument. In this way, the Weight 
Formula is intrinsically connected with legal discourse. It expresses a basic ar-
gument form of legal discourse.17

12 Alexy (2002a: 97–99).
13 On this issue, see Alexy (2007a: 20–23).
14 Alexy (2002a: 53–54).
15 Alexy (2002a: 408, 410–414).
16 On this issue, see Böckenförde (1991: 188–190).
17 In Alexy (1989: 221–230), I presented the Subsumption Formula as the single basic argument 

form of legal discourse. In Alexy (2003: 443–448), I added to it the Weight Formula as a sec-
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Again, it might be useful to turn to a case in order to illustrate the abstract 
explanation of the principle of proportionality in the narrower sense. It is a de-
cision of the Federal Constitutional Court that concerns the classic conflict be-
tween freedom of expression and personality right. A widely published satirical 
magazine, Titanic, described a paraplegic reserve officer who had successfully 
carried out his responsibilities, having been called to active duty, first as ‘born 
murderer’ and in a later edition as a ‘cripple’. The Düsseldorf Higher Regional 
Court of Appeal ruled against Titanic in an action brought by the officer and 
ordered the magazine to pay damages in the amount of DM 12.000. Titanic 
brought a constitutional complaint. The Federal Constitutional Court under-
took ‘case-specific balancing’18 between freedom of expression of those associ-
ated with the magazine (P1: article 5 (1) (1), Basic Law) and the officer’s general 
personality right (P2: article 2 (1) in connection with article 1 (1), Basic Law). 
To this end the intensity of interference with these rights was determined, and 
they were placed in relationship to each other. The judgment in damages was 
treated as representing a ‘lasting’19 or serious (s) interference (I1) with freedom 
of expression. This conclusion was justified, above all, by the argument that 
awarding damages could affect the future willingness of those producing the 
magazine to carry out their work in the way they have done heretofore. The de-
scription ‘born Murderer’ was then placed in the context of the satire published 
by the Titanic. Here several persons had been described as having a surname at 
birth in a ‘recognisably humorous’ way, from ‘puns to silliness’.20 This context 
made it impossible to see in the description ‘unlawful, serious, illegal harm to 
personality right’.21 The interference with the personality right was thus treated 
as having a moderate (m), perhaps even a light or minor (l) intensity (I2). These 
assessments of intensity completed the first part of the decision. In order to 
justify an award of damages, which is a serious (s) interference with the consti-
tutional right to freedom of expression (P1), the interference with the right to 
personality (P2), which was supposed to be compensated for by damages, would 
have had to have been at least as serious (s). But according to the assessment of 
the Court, it was not. It was at best moderate (m), perhaps even merely light (l). 
This meant that the interference with the freedom of expression was, according 
to the Law of Balancing and, with it, the Weight Formula, disproportional and, 
therefore, unconstitutional.

ond basic argument form. Finally, in Alexy (2010b: 17–18), I attempted to close the system 
by adding a third basic argument form: analogy between or comparison of cases. These three 
basic argument forms link up with the concepts of rule, principle, and case respectively.

18 BVerfGE 86, 1 (11).
19 BVerfGE 86, 1 (10).
20 BVerfGE 86, 1 (11).
21 BVerfGE 86, 1 (12).
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Matters, however, were different in that part of the case where the officer had 
been called a ‘cripple’. According to the assessment of the Court, this counted 
as ‘serious harm to his personality right’.22 This assessment was justified by the 
fact that describing a severely disabled person in the public as a ‘cripple’ is gen-
erally taken, these days, to be ‘humiliating’ and to express a ‘lack of respect’.23 
Thus, the serious (s) interference (I1) with the freedom of expression (P1) was 
countered by the great (s) importance (I2) accorded to the protection of person-
ality (P2). This is a typical case of a stalemate. Consequently, the Court came to 
the conclusion that it could see ‘no flaw in the balancing to detriment of free-
dom of expression’24 in the decision of the Düsseldorf Higher Regional Court of 
Appeal. Titanic’s constitutional complaint was thus only justified to the extent 
that it related to damages for the description ‘born Murderer’. As far as the de-
scription ‘cripple’ was concerned, it was unjustified.

2.3	Two	necessary	connections
My considerations up to this point have concerned the relationship between 

principles theory and proportionality. This connection turns out to be as close 
as it could possibly be. According to principles theory, principles are optimi-
zation requirements. Now the principle of proportionality with its three sub-
principles of suitability, necessity, and proportionality in the narrower sense 
logically follows from the nature of principles as optimization requirements, 
and the nature of principles as optimization requirements logically follows from 
the principle of proportionality.25 This equivalence is necessary.

At exactly this point, a decisive distinction comes into play. It is the distinc-
tion between a necessary connection between principles theory and proportion-
ality on the one hand, and a necessary connection between principles theory in-
cluding proportionality – its equivalent – and constitutional rights on the other. 
The thesis the there exists a necessary connection between principles theory and 
proportionality might be called the ‘first necessity thesis’. The thesis that there ex-
ists a necessary connection between constitutional rights and principles theory, 
or proportionality analysis, shall be termed the ‘second necessity thesis’. Martin 
Borowski has drawn a distinction between the principles theory as such, that 
is, the principles theory as a general norm-theoretic thesis, and the application 
of principles theory to constitutional rights, that is, the principles theory as an 
interpretation of constitutional rights.26 The first necessity thesis is a norm-the-
oretic thesis, the second necessity thesis is, by contrast, an interpretative thesis.

22 BVerfGE 86, 1 (13).
23 BVerfGE 86, 1 (13).
24 BVerfGE 86, 1 (13).
25 Alexy (2002a: 66).
26 Borowski (2007: 68–70).
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2.4	Two	objections	to	the	First	necessity	Thesis
The first necessity thesis has been far less contested than the second thesis. 

This, however, is not to say that it has received no criticism. Two objections 
shall be considered here. The first has been raised by Kai Möller. Möller claims 
that the thesis to the effect that the nature of principles implies the principle of 
proportionality is ‘mistaken’.27 His main argument is that the clause ‘greatest ex-
tent possible’ in the definition of principles in A Theory of Constitutional Rights 
(Alexy 2002a: 47), correctly understood, refers not to balancing but to correct-
ness. It means ‘“the correct” extent’.28 The correct extent, in turn, is said to de-
pend on ‘moral argument’.29 This objection confronts balancing with two con-
cepts, the concept of correctness and the concept of morality. My reply is that 
these concepts both require balancing where an interference with constitutional 
rights is concerned. The correctness of an interference with a constitutional 
right depends on whether this interference is justified. In cases of unsuitability 
and lack of necessity, no reason exists that would require the interference. The 
interference, therefore, is not justified. This shows that the determination of the 
correct extent necessarily presupposes the sub-principles of suitability and ne-
cessity. With this, optimization relative to the factual possibilities is connected 
with correctness. The crucial question with respect to proportionality in the 
narrower sense is whether the determination of the correct extent of a right 
depends on the intensity of interference (Ii) with this right (Pi) and the intensity 
of interference (Ij) with the colliding right or goal (Pj) by non-interference with 
the first right, along with the other factors of the Weight Formula. I think it 
does. A serious (s) interference justified only by a low (l) importance assigned 
to this interference for the satisfaction of the colliding principle cannot be cor-
rect, all other things being equal. In short, correctness depends on balancing.

Möller’s second point is the necessity of moral argument. The determination 
of the intensity of interference with the paraplegic reserve officer’s personality 
right by calling him a ‘cripple’ is, as mentioned above, based on the assessment 
of this description as humiliating and as an expression of lack of respect. These 
are moral arguments. Without such moral arguments, the Weight Formula 
would not be applicable in the Titanic case. This suffices to show that moral 
arguments are indispensable for the application of the Weight Formula.30 The 

27 Möller (2007: 459).
28 Möller (2007: 459).
29 Möller (2007: 460).
30 Tsakyrakis reproaches proportionality analysis with its pretence of being ‘totally extraneous 

to any moral reasoning’; Tsakyrakis (2009: 474). This does not apply to the analysis presented 
here. Indeed, the opposite is true.
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Weight Formula is not an alternative to moral argument, but a structure of legal 
and moral argumentation.31

A second objection against the first necessity thesis, that is, the thesis of a nec-
essary connection between optimization and proportionality has been raised by 
Ralf Poscher. Poscher claims that ‘the principle of proportionality need not to 
be understood as an optimization requirement’.32 He argues that there are alter-
natives to optimization as the ‘prohibition of gross disproportionality’ and the 
‘guarantee of a minimal position’.33 The prohibition of disproportionalty is the 
same as the requirement of proportionality, and the requirement of proportion-
ality, in turn, is the same as the optimization requirement. Poscher’s prohibition 
of gross disproportionality, therefore, is nothing other than a connection of the 
third sub-principle of the principle of proportionality, understood as an optimi-
zation requirement, with discretion in cases of disproportionality which is not 
gross. This is not the place to take up the question of whether granting such a 
discretion can be justified, for example, by formal principles. The only point of 
interest in this connection is that such a construction would remain completely 
within the realm of principles theory. This is different in the case of a guarantee 
of a minimal position. A guarantee of a minimum, if not determined by balanc-
ing, would, indeed, not be the same as optimization. It would, however, not only 
be different from optimization but also different from proportionality. It would 
not be an alternative interpretation of proportionality. Rather, it would be an 
alternative incompatible with proportionality. One who recommends the sub-
stitution of a guarantee of a minimum for the principle of proportionality in the 
narrower sense is recommending the abolishment of this principle. The ques-
tion of whether such a proposal is justifiable turns on the question of whether 
a judgment such as the following can be defended: ‘The infringement with the 
constitutional right is serious while the reasons for it are, from the point of view 
of the constitution, only of low importance, but the infringement is nevertheless 
constitutional, for a minimal position remains untouched.’ I think this judg-
ment cannot be defended.

Up to this point, our deliberations have been concerned with the first neces-
sity thesis, that is, with general norm-theoretic questions. A necessary connec-
tion of principles theory and proportionality at the norm-theoretic level does 
not, however, imply a necessary connection between proportionality or princi-
ples theory and constitutional rights at the level of the interpretation of consti-

31 Möller further argues that there may exist cases in which balancing is excluded; Möller (2007: 
460–461; 465–467). Form the point of view of principles theory such cases can be recon-
structed either as cases in which the abstract weight of a principle is zero, that is, as cases of 
excluded reasons, or as cases in which the abstract weight of a principle is infinite, which has 
the effect that it becomes a categorical or absolute constraint. On this issue, see Alexy (2007b: 
340–344).

32 Poscher (2007: 74).
33 Poscher (2007: 74).
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tutional rights qua positive law. The second necessity thesis stands therefore in 
need of its own justification.

3 CoNstitutioNal Rights aNd 
PRoPoRtioNality: the seCoNd  
NeCessity	thesis

3.1	contingency	and	Positivity
The question of whether there exists a necessary connection between consti-

tutional rights and proportionality or principles theory, that is, the question of 
whether the second necessity thesis is true, is highly contested. The main objec-
tion is that principles theory cannot be seen, as Matthias Jestaedt puts it, as the 
‘universal theory of fundamental rights’.34 It is no more than ‘a subject-specific 
theory /…/ which analyses the process of competing principles as part of the 
structure of fundamental rights’.35 As such it has no ‘potentially universal ex-
planatory value’.36 It is not the ‘single central, fundamentally all-embracing and 
determining theory of the analysis and application of fundamental rights’.37 For 
that reason, as Peter Lerche claims, only some ‘islands of optimization require-
ments’ exist in the field of constitutional rights.38 Thus, constitutional rights, 
to use Jan Henrik Klement’s words, are not ‘for reasons of their essence’ prin-
ciples.39 They are ‘not principles on account of their nature /…/, but only when 
and to the extent that they are given this nature and distinctive character by the 
positive legal decision of the constitutional legislature’.40 The question of how 
constitutional rights and proportionality are related to each other, therefore, has 
to be submitted to a ‘positivity test’.41

The last point is of crucial importance for the understanding of the con-
tingency thesis, the counterpart of the necessity thesis. The contingency thesis 
claims that the question of whether constitutional rights are connected with 
proportionality depends exclusively on decisions that are given expression in 
positive law, in the case of a constitution, on the decisions of its framers.42 The 

34 Jestaedt (2012), ms. 28.
35 Jestaedt (2012), ms. 10.
36 Jestaedt (2012), ms. 10.
37 Jestaedt (2012), ms. 10.
38 Lerche (1997: 207).
39 Klement (2008: 761).
40 Jestaedt (2012), ms. 13.
41 Jestaedt (2012), ms. 13.
42 An example of the positivization of proportionality is article 52 (1) (2) Charter of Fundamen-

tal Rights of the European Union.
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contingency thesis might therefore also be called the ‘positivity thesis’. My argu-
ment against the contingency or positivity thesis consists of two parts. The first 
concerns the nature of constitutional rights, the second concerns the claim to 
correctness as being necessarily connected with constitutional rights as well as 
with law in general.

3.2	The	dual	nature	of	constitutional	rights
Constitutional rights are indeed positive law, that is to say, positive law at the 

level of the constitution. This does not suffice, however, to explain their nature. 
Positivity is but one side of constitutional rights, namely, their real or factual 
side. Over and above this they possess also an ideal dimension. The reason for 
this is that constitutional rights are rights that have been recorded in a con-
stitution with the intention of transforming human rights into positive law – 
the intention, in other words, of positivizing human rights.43 This intention is 
often an intention actually or subjectively held by the constitutional framers. 
And, over and above this, it is a claim necessarily raised by those who set down 
a catalogue of constitutional rights. In this sense, it is an objective intention. 
Now human rights are, first, moral, second, universal, third, fundamental, and, 
fourth, abstract rights that, fifth, take priority over all other norms.44 Here, only 
two of these five defining properties are of interest: their moral and their ab-
stract character. Rights exist if they are valid. The validity of human rights qua 
moral rights depends on their justifiability and on that alone. I have attempted 
to show that human rights are justifiable on the basis of discourse theory. The 
Leitmotiv of this justification is that the practice of asserting, asking, and argu-
ing presupposes freedom and equality.45 None of this can be elaborated here. 
For present purposes, the only point of interest in this connection is that human 
rights qua moral rights belong to the ideal dimension of law.

The second defining property that is important here is the abstract charac-
ter of human rights. They refer simpliciter to objects like freedom and equal-
ity, life and property, and free speech and protection of personality. As abstract 
rights, human rights inevitably collide with other human rights and with collec-
tive goods like protection of the environment and public safety. Human rights, 
therefore, stand in need of balancing.

It might be objected that this is no argument at all for a necessary connec-
tion between balancing or proportionality and constitutional rights. After their 
transformation into positive law, human rights are positive rights and are noth-
ing but positive rights. This, however, would be a misconception of the dual 
nature of constitutional rights. The ideal character of human rights does not 

43 On this issue, see Alexy (2006: 17).
44 Alexy (2006: 18).
45 On this issue, see Alexy (1996); Alexy (2006: 19–22).
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vanish once they have been transformed into positive law. Rather, human rights 
remain connected with constitutional rights as reasons for or against the con-
tent that has been established by positivization and as reasons required by the 
open texture of constitutional rights. Thus, the ideal dimension of human rights 
lives on, notwithstanding their positivization.

In reply to this, the objection might be raised that the enduring presence of 
the ideal dimension destroys the positive character of constitutional rights. But 
this is not the case. The dual nature thesis requires that one take seriously both 
the ideal and the real dimension of law. It requires, over and above this, that 
prima facie be given priority to the positive or authoritative dimension.46 When 
the constitutional framers have decided a question of balancing by establishing 
a rule, the interpreter of the constitution is bound to apply it.47 An example of 
a constitutional rights rule in the German Constitution that is strictly binding 
is article 102 Basic Law, which says: ‘The death penalty is abolished’. Other ex-
amples of decisions of the constitutional framers with the character of a rule are 
the restriction of freedom of assembly to the right ‘to assemble peaceably and 
without weapons’, this in article 8 (1) Basic Law, and the details of the highly 
complex regulation of the adoption of technical means for the acoustic obser-
vation of accommodation in which the suspect is supposed to reside, found in 
article 13 (3)–(6) Basic Law. The priority of the provisions issued by the consti-
tutional framers is, however, not totally beyond question in all cases.48 An ex-
ample is article 12 (1) (1) Basic Law, according to which the freedom to choose 
a profession is, in contrast to the freedom to exercise a profession, subject to 
no limitations. If one were to take this as a strictly binding rule, not open to 
any balancing whatever, persons who never have passed law examination would 
have a constitutional right to be admitted to the bar. The Federal Constitutional 
Court declared such a result as ‘legally implausible’49 and it correctly applied 
proportionality analysis.50

These examples illustrate the sense in which one can speak of a necessary 
connection between constitutional rights and proportionality. Principles are 
connected with all constitutional-rights norms regardless of whether, as such, 
they have the character of rules or principles. If the constitutional framers have 
passed on a collision of principles by issuing a rule, than the formal princi-
ple of the authority of the constitution requires that this rule be observed. If, 
however, this rule is ambiguous, vague, or evaluatively open, the substantive 
principles standing behind it immediately come back into play. This is also the 

46 Alexy (2010a: 173–174; 179).
47 Alexy (2002a: 83).
48 Alexy (2002a: 83–84).
49 BVerfGE 7, 377 (401).
50 BVerfGE 7, 377 (404–405).
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case where the rule is incompatible with constitutional principles that are at 
least in some instances regulated by this rule of greater weight than the formal 
principle of the authority of the constitution together with the substantive prin-
ciples backing the rule. The existence of these constellations leads to a necessary 
connection between constitutional rights and proportionality, whose character 
is potential. The counterpart of the necessary potential connection is the actual 
connection between constitutional rights and principles. An actual connection 
exists in all those cases in which constitutional-rights norms, as set down in the 
constitution, have to be interpreted directly as principles. This combination of 
actual and potential connections,51 which stems from the dual nature of consti-
tutional rights, serves to justify the second necessity thesis.52

3.3	constitutional	rights	and	the	claim	to	correctness
The existence of a sufficient reason for a thesis does not exclude the exist-

ence of further sufficient reasons for this thesis. A second reason for the second 
necessity thesis is based on the claim to correctness, which is necessarily con-
nected with constitutional rights as well as with law in general. The claim to 
correctness has been explicated and defended elsewhere.53 Here a single point is 
of interest. The claim to correctness, necessarily connected with constitutional 
review, requires that the decision of the constitutional court be as rational as 
possible. Many authors have argued that balancing is irrational.54 One may term 
this reproach the ‘irrationality objection’. It is not possible to reply to this objec-
tion here.55 Some remarks directed to the objection may, however, be helpful. A 
main argument for the irrationality objection is that the Weight Formula does 
not say ‘how the concrete weights to be inserted into the formula are identified, 
measured and compared’.56 Now it is true that the Weight Formula does not 
tell us what an interference with a constitutional right (Ii, Ij) comes to, when 
the scale light (l), moderate (m), and serious (s) is used. It also does not tell 
us what the abstract weights (Wi, Wj) of the colliding principles are. Finally, it 
says nothing about the reliability (Ri, Rj) of the relevant empirical assumptions. 
None of this, however, has anything to do with irrationality. Precisely the op-
posite is the case. The values that have to be substituted for the variables of the 
Weight Formula represent, as already mentioned, propositions, for example, 

51 On this issue, see the ‘model of rules and principles’ in Alexy (2002a: 80–86).
52 The dual nature argument might be conceived as reconstruction of the thesis of the German 

Federal Constitutional Court to the effect that the principle of proportionality emerges ‘basi-
cally already from the nature of constitutional rights themselves’ (‘im Grunde bereits aus dem 
Wesen der Grundrechte selbst’); BVerfGE 19, 342 (349); 65, 1 (44); 76, 1 (50–51).

53 Alexy (2002b: 35–39); Alexy (2010a: 168–172).
54 See, for example, Habermas (1996: 259); Schlink (2001: 460).
55 A recent reply is found in Alexy (2010c: 26–32).
56 Jestaedt (2012: 18); see also Poscher (2007: 76); Somek (2006: 135–136).
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the proposition that the infringement with the personality right is serious. Such 
propositions can be justified, and, of course, they have to be justified.57 This can 
only be done by argument. Thus, the Weight Formula turns out to be an argu-
ment form of rational legal discourse.58 As such, it is indispensable in order to 
introduce ‘order into legal thought’.59 It makes clear which points are decisive 
and how these points are related to one another.60 A structure of constitutional 
rights-discourse that lays claim to still greater rationality is not possible. This 
suffices to demonstrate that proportionality analysis is necessarily required not 
only by the nature of constitutional rights but also by the claim to correctness, 
necessarily raised in constitutional review.

57 Such a justification may be highly elaborated; see, for example, BVerfGE 115, 320 (347–357), 
where the justification of the assessment of the intensity of interference comprises ten pages.

58 Alexy (2010c: 32).
59 Barak (2006: 173).
60 Often the objection is raised that the elements represented by the variables of the Weight 

Formula are incommensurable. See, for example, Alder (2006: 717–718). The reply to this is 
that the commensurability of the assessments on both sides of the balance is recognized from 
a common point of view, namely the point of view of the constitution. From this point of view, 
‘incommensurability’ is nothing other than disagreement; see Alexy (2007a: 18).
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introduction 

Should judges have the authority to strike down legislation when they are 
convinced that it violates individual rights? In many countries they do. The 
best known example is the United States. In November 2003, the Supreme 
Judicial Court of Massachusetts ruled that the state’s marriage licensing laws 
violated state constitutional rights to due process and equal protection by 
implicitly limiting marriage to a union between a man and a woman.1 The 
decision heartened many people who felt that their rights had been 
unrecognized and that, as gay men and women, they had been treated as 
second-class citizens under the existing marriage law.2 Even if the decision is 
eventually overturned by an amendment to the state constitution, the plaintiffs 
and their supporters can feel that at least the issue of rights is now being 
confronted directly. A good decision and a process in which claims of rights are 
steadily and seriously considered3—for many people these are reasons for 
cherishing the institution of judicial review. They acknowledge that judicial 
review sometimes leads to bad decisions—such as the striking down of 170 
labor statutes by state and federal courts in the Lochner era4—and they 
acknowledge that the practice suffers from some sort of democratic deficit. But, 
they say, these costs are often exaggerated or mischaracterized. The democratic 
process is hardly perfect and, in any case, the democratic objection is itself 
problematic when what is at stake is the tyranny of the majority. We can, they 
argue, put up with an occasional bad outcome as the price of a practice that has 
given us decisions like Lawrence, Roe, and Brown,5 which upheld our society’s 
commitment to individual rights in the face of prejudiced majorities. 

That is almost the last good thing I shall say about judicial review. (I 
wanted to acknowledge up front the value of many of the decisions it has given 
us and the complexity of the procedural issues.) This Essay will argue that 
judicial review of legislation is inappropriate as a mode of final decisionmaking 
in a free and democratic society. 

 

1.  Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (Mass. 2003). 

2.  See Landmark Ruling: The Victors, BOSTON HERALD, Nov. 19, 2003, at 5. 

3.  This adapts a phrase of Ronald Dworkin’s, from RONALD DWORKIN, A MATTER OF 

PRINCIPLE 9-32 (1985).  

4.  Lochner v. New York, 198 U.S. 45 (1905). The calculation of the overall number of cases in 
which state or federal statutes on labor relations and labor conditions were struck down in 
the period 1880-1935 is based on lists given in WILLIAM E. FORBATH, LAW AND THE SHAPING 

OF THE AMERICAN LABOR MOVEMENT apps. A, C, at 177-92, 199-203 (1991). 

5.  Lawrence v. Texas, 539 U.S. 558 (2003); Roe v. Wade, 410 U.S. 113 (1973); Brown v. Bd. of 
Educ., 347 U.S. 483 (1954). 
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Arguments to this effect have been heard before, and often. They arise 
naturally in regard to a practice of this kind. In liberal political theory, 
legislative supremacy is often associated with popular self-government,6 and 
democratic ideals are bound to stand in an uneasy relation to any practice that 
says elected legislatures are to operate only on the sufferance of unelected 
judges. Alexander Bickel summed up the issue in the well-known phrase, “the 
counter-majoritarian difficulty.”7 We can try to mitigate this difficulty, Bickel 
said, by showing that existing legislative procedures do not perfectly represent 
the popular or the majority will. But, he continued, 

nothing in the further complexities and perplexities of the system, 
which modern political science has explored with admirable and 
ingenious industry, and some of which it has tended to multiply with a 
fertility that passes the mere zeal of the discoverer—nothing in these 
complexities can alter the essential reality that judicial review is a 
deviant institution in the American democracy.8 

In countries that do not allow legislation to be invalidated in this way, the 
people themselves can decide finally, by ordinary legislative procedures, 
whether they want to permit abortion, affirmative action, school vouchers, or 
gay marriage. They can decide among themselves whether to have laws 
punishing the public expression of racial hatred or restricting candidates’ 
spending in elections. If they disagree about any of these matters, they can elect 
representatives to deliberate and settle the issue by voting in the legislature. 
That is what happened, for example, in Britain in the 1960s, when Parliament 
debated the liberalization of abortion law, the legalization of homosexual 
conduct among consenting adults, and the abolition of capital punishment.9 
On each issue, wide-ranging public deliberation was mirrored in serious debate 
in the House of Commons. The quality of those debates (and similar debates in 
Canada, Australia, New Zealand, and elsewhere) make nonsense of the claim 
that legislators are incapable of addressing such issues responsibly—just as the 

 

6.  The locus classicus for this concept is John Locke, The Second Treatise of Government, in TWO 

TREATISES OF GOVERNMENT 265, 366-67 (Peter Laslett ed., Cambridge Univ. Press 1988) 
(1690).  

7.  ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH 16-17 (2d ed. 1986) (“[J]udicial 
review is a counter-majoritarian force in our system. . . . [W]hen the Supreme Court 
declares unconstitutional a legislative act . . . it thwarts the will of representatives of the 
actual people of the here and now. . . .”). 

8.  Id. at 17-18. 

9.  Abortion Act, 1967, c. 87; Sexual Offences Act, 1967, c. 60; Murder (Abolition of Death 
Penalty) Act, 1965, c. 71. 
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liberal outcomes of those proceedings cast doubt on the familiar proposition 
that popular majorities will not uphold the rights of minorities.  

By contrast, in the United States the people or their representatives in state 
and federal legislatures can address these questions if they like, but they have 
no certainty that their decisions will prevail. If someone who disagrees with the 
legislative resolution decides to bring the matter before a court, the view that 
finally prevails will be that of the judges. As Ronald Dworkin puts it—and he is 
a defender of judicial review—on “intractable, controversial, and profound 
questions of political morality that philosophers, statesmen, and citizens have 
debated for many centuries,” the people and their representatives simply have 
to “accept the deliverances of a majority of the justices, whose insight into these 
great issues is not spectacularly special.”10 

In recent years, a number of books have appeared attacking judicial review 
in America.11 For years, support for the practice has come from liberals, and 
opposition from conservative opponents of the rights that liberal courts have 
upheld. In recent years, however, we have seen the growth of liberal opposition 
to judicial review, as the Rehnquist Court struck down some significant 
achievements of liberal legislative policy.12 But there have been spirited 
defenses of the practice as well.13 The two-hundredth anniversary of Marbury v. 
Madison elicited numerous discussions of its origins and original legitimacy, 
and the fiftieth anniversary of Brown v. Board of Education provided a timely 
reminder of the service that the nation’s courts performed in the mid-twentieth 
century by spearheading the attack on segregation and other racist laws. 

So the battle lines are drawn, the maneuvering is familiar, and the positions 
on both sides are well understood. What is the point of this present 

 

10.  RONALD DWORKIN, FREEDOM’S LAW: THE MORAL READING OF THE AMERICAN 

CONSTITUTION 74 (1996). 

11.  See, e.g., LARRY D. KRAMER, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND 

JUDICIAL REVIEW (2004); MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE 

COURTS (1999). 

12.  See, e.g., United States v. Morrison, 529 U.S. 598 (2000) (striking down part of the Violence 
Against Women Act); United States v. Lopez, 514 U.S. 549 (1995) (holding that Congress 
has no authority to legislate a prohibition on the possession of guns within a certain distance 
from a school); see also Mark Tushnet, Alarmism Versus Moderation in Responding to the 
Rehnquist Court, 78 IND. L.J. 47 (2003). 

13.  See, e.g., DWORKIN, supra note 10; CHRISTOPHER L. EISGRUBER, CONSTITUTIONAL SELF-
GOVERNMENT (2001); LAWRENCE G. SAGER, JUSTICE IN PLAINCLOTHES: A THEORY OF 

AMERICAN CONSTITUTIONAL PRACTICE (2004). 
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intervention? I have written plenty about this myself already.14 Why another 
article attacking judicial review? 

What I want to do is identify a core argument against judicial review that is 
independent of both its historical manifestations and questions about its 
particular effects—the decisions (good and bad) that it has yielded, the 
heartbreaks and affirmations it has handed down. I want to focus on aspects of 
the case against judicial review that stand apart from arguments about the way 
judges exercise their powers and the spirit (deferential or activist) in which 
they approach the legislation brought before them for their approval. Recent 
books by Mark Tushnet and Larry Kramer entangle a theoretical critique of the 
practice with discussions of its historical origins and their vision of what a less 
judicialized U.S. Constitution would involve.15 This is not a criticism of 
Tushnet and Kramer. Their books are valuable in large part because of the 
richness and color they bring to the theoretical controversy. As Frank 
Michelman says in his blurb on the back cover of The People Themselves, 
Kramer’s history “puts flesh on the bones of debates over judicial review and 
popular constitutionalism.”16 And so it does. But I want to take off some of the 
flesh and boil down the normative argument to its bare bones so that we can 
look directly at judicial review and see what it is premised on. 

Charles Black once remarked that, in practice, opposition to judicial review 
tends to be “a sometime thing,” with people supporting it for the few cases 
they cherish (like Brown or Roe) and opposing it only when it leads to 
outcomes they deplore.17 In politics, support for judicial review is sometimes 
intensely embroiled in support for particular decisions. This is most notably 
true in the debate over abortion rights, in which there is a panic-stricken 
refusal among pro-choice advocates to even consider the case against judicial 
review for fear this will give comfort and encouragement to those who regard 
Roe v. Wade as an unwarranted intrusion on the rights of conservative 
legislators. I hope that setting out the core case against judicial review in 
 

14.  See, e.g., JEREMY WALDRON, LAW AND DISAGREEMENT 10-17, 211-312 (1999); Jeremy 
Waldron, Deliberation, Disagreement, and Voting, in DELIBERATIVE DEMOCRACY AND HUMAN 

RIGHTS 210 (Harold Hongju Koh & Ronald C. Slye eds., 1999) [hereinafter Waldron, 
Deliberation, Disagreement, and Voting]; Jeremy Waldron, Judicial Power and Popular 
Sovereignty, in MARBURY VERSUS MADISON: DOCUMENTS AND COMMENTARY 181 (Mark A. 
Graber & Michael Perhac eds., 2002) [hereinafter Waldron, Judicial Power and Popular 
Sovereignty]; Jeremy Waldron, A Right-Based Critique of Constitutional Rights, 13 OXFORD J. 
LEGAL STUD. 18 (1993) [hereinafter Waldron, A Right-Based Critique]. 

15.  See KRAMER, supra note 11; TUSHNET, supra note 11. 

16.  Frank Michelman, Jacket Comment on KRAMER, supra note 11. 

17.  CHARLES L. BLACK, JR., A NEW BIRTH OF FREEDOM: HUMAN RIGHTS, NAMED AND UNNAMED 

109 (1997). 
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abstraction from its particular consequences can help overcome some of this 
panic. It may still be the case that judicial review is necessary as a protective 
measure against legislative pathologies relating to sex, race, or religion in 
particular countries. But even if that is so, it is worth figuring out whether that 
sort of defense goes to the heart of the matter, or whether it should be regarded 
instead as an exceptional reason to refrain from following the tendency of 
what, in most circumstances, would be a compelling normative argument 
against the practice. 

A connected reason for boiling the flesh off the bones of the theoretical 
critique is that judicial review is an issue for other countries that have a 
different history, a different judicial culture, and different experience with 
legislative institutions than the United States has had. For example, when the 
British debate the relatively limited powers their judges have to review 
legislation, they are not particularly interested in what the Republicans said to 
the Federalists in 1805 or in the legacy of Brown v. Board of Education. What is 
needed is some general understanding, uncontaminated by the cultural, 
historical, and political preoccupations of each society.18 

My own writing on this has been more abstract than most. But I have 
managed to discuss judicial review in a way that embroils it with other issues in 
jurisprudence and political philosophy.19 I am not satisfied that I have stated in 

 

18.  Again, this is not to dismiss the more fleshed-out accounts. The idea behind this Essay is 
that we take a clear view of the theoretical argument and put it alongside our richer 
understanding of the way the debate unfolds in, to name a few examples, Britain, the 
United States, Canada, and South Africa. 

19.  I have asked whether the very idea of individual rights commits us to judicial review in 
Waldron, A Right-Based Critique, supra note 14. I have considered its relation to civic 
republican ideas in Jeremy Waldron, Judicial Review and Republican Government, in THAT 

EMINENT TRIBUNAL: JUDICIAL SUPREMACY AND THE CONSTITUTION 159 (Christopher Wolfe 
ed., 2004), its relation to the difference between Benthamite and Rousseauian conceptions 
of democracy in Jeremy Waldron, Rights and Majorities: Rousseau Revisited, in NOMOS 

XXXII: MAJORITIES AND MINORITIES 44 (John W. Chapman & Alan Wertheimer eds., 1990) 
[hereinafter Waldron, Rights and Majorities], and its relation to Continental theories of 
popular sovereignty in Waldron, Judicial Power and Popular Sovereignty, supra note 14. I have 
considered the relation of the judicial review controversy to debates in meta-ethics about 
realism and the objectivity of values in Jeremy Waldron, The Irrelevance of Moral Objectivity, 
in NATURAL LAW THEORY 158 (Robert P. George ed., 1992) [hereinafter Waldron, The 
Irrelevance of Moral Objectivity]; and Jeremy Waldron, Moral Truth and Judicial Review, 43 
AM. J. JURIS. 75 (1998) [hereinafter Waldron, Moral Truth and Judicial Review]. I have 
responded to various defenses of judicial review, ranging from the precommitment case, see 
Jeremy Waldron, Precommitment and Disagreement, in CONSTITUTIONALISM: PHILOSOPHICAL 

FOUNDATIONS 271 (Larry Alexander ed., 1998) [hereinafter Waldron, Precommitment and 
Disagreement], to the particular argument that Ronald Dworkin makes in Freedom’s Law 
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a clear and uncluttered way what the basic objection is, nor do I think I have 
given satisfactory answers to those who have criticized the arguments I 
presented in Law and Disagreement and elsewhere. 

In this Essay, I shall argue that judicial review is vulnerable to attack on 
two fronts. It does not, as is often claimed, provide a way for a society to focus 
clearly on the real issues at stake when citizens disagree about rights; on the 
contrary, it distracts them with side-issues about precedent, texts, and 
interpretation. And it is politically illegitimate, so far as democratic values are 
concerned: By privileging majority voting among a small number of unelected 
and unaccountable judges, it disenfranchises ordinary citizens and brushes 
aside cherished principles of representation and political equality in the final 
resolution of issues about rights.  

I will proceed as follows. In Part I, I will define the target of my 
argument—strong judicial review of legislation—and distinguish it from other 
practices that it is not my intention to attack. Part II will set out some 
assumptions on which my argument is predicated: My argument against 
judicial review is not unconditional but depends on certain institutional and 
political features of modern liberal democracies. Then, in Part III, I will review 
the general character of the argument I propose to make. That argument will 
attend to both outcome- and process-related reasons, and these will be 
discussed in Parts IV and V, respectively. In Part VI, I will expose the fallacy of 
the most common argument against allowing representative institutions to 
prevail: that such a system inevitably leads to the tyranny of the majority. 
Finally, in Part VII, I shall say a little bit about non-core cases—that is, cases in 
which there is reason to depart from the assumptions on which the core 
argument depends.  

i. definition of judicial review 

I begin with a brief account of what I mean by judicial review. This is an 
Essay about judicial review of legislation, not judicial review of executive action 
or administrative decisionmaking.20 The question I want to address concerns 

 

about its ultimate compatibility with democracy, see Jeremy Waldron, Judicial Review and the 
Conditions of Democracy, 6 J. POL. PHIL. 335 (1998). 

20.  Much of what is done by the European Court of Human Rights is judicial review of 
executive action. Some of it is judicial review of legislative action, and some of it is actually 
judicial review of judicial action. See Seth F. Kreimer, Exploring the Dark Matter of Judicial 
Review: A Constitutional Census of the 1990s, 5 WM. & MARY BILL RTS. J. 427, 458-59 (1997), 
for the claim that the majority of constitutional decisions by the United States Supreme 
Court concern challenges to the actions of low-level bureaucrats rather than of legislatures. 
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primary legislation enacted by the elected legislature of a polity. It might be 
thought that some of the same arguments apply to executive action as well: 
After all, the executive has some elective credentials of its own with which to 
oppose decisionmaking by judges. But it is almost universally accepted that the 
executive’s elective credentials are subject to the principle of the rule of law, 
and, as a result, that officials may properly be required by courts to act in 
accordance with legal authorization.21 The equivalent proposition for 
legislators has been propounded too: Judicial review is just the subjection of 
the legislature to the rule of law. But in the case of the legislature, it is not 
uncontested; indeed that is precisely the contestation we are concerned with 
here. 

There are a variety of practices all over the world that could be grouped 
under the general heading of judicial review of legislation. They may be 
distinguished along several dimensions. The most important difference is 
between what I shall call strong judicial review and weak judicial review. My 
target is strong judicial review.22 

In a system of strong judicial review, courts have the authority to decline to 
apply a statute in a particular case (even though the statute on its own terms 
plainly applies in that case) or to modify the effect of a statute to make its 
application conform with individual rights (in ways that the statute itself does 
not envisage). Moreover, courts in this system have the authority to establish 
as a matter of law that a given statute or legislative provision will not be 
applied, so that as a result of stare decisis and issue preclusion a law that they 
have refused to apply becomes in effect a dead letter. A form of even stronger 
judicial review would empower the courts to actually strike a piece of 
legislation out of the statute-book altogether. Some European courts have this 

 

21.  Seana Shiffrin, Richard Pildes, Frank Michelman, and others have urged me to consider 
how far my argument against judicial review of legislation might also extend to judicial 
review of executive action in the light of statutes enacted long ago or statutes whose 
provisions require extensive interpretation by the courts. Clearly more needs to be said 
about this. Pursuing the matter in this direction might be considered either a reductio ad 
absurdum of my argument or an attractive application of it. 

22.  The distinction between strong and weak judicial review is separate from the question of 
judicial supremacy. Judicial supremacy refers to a situation in which (1) the courts settle 
important issues for the whole political system, (2) those settlements are treated as 
absolutely binding on all other actors in the political system, and (3) the courts do not defer 
to the positions taken on these matters in other branches (not even to the extent to which 
they defer to their own past decisions under a limited principle of stare decisis). See Barry 
Friedman, The History of the Countermajoritarian Difficulty, Part One: The Road to Judicial 
Supremacy, 73 N.Y.U. L. REV. 333, 352 & n.63 (1998); Jeremy Waldron, Judicial Power and 
Popular Sovereignty, supra note 14, at 191-98. 
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authority.23 It appears that American courts do not,24 but the real effect of their 
authority is not much short of it.25 

In a system of weak judicial review, by contrast, courts may scrutinize 
legislation for its conformity to individual rights but they may not decline to 
apply it (or moderate its application) simply because rights would otherwise be 
violated.26 Nevertheless, the scrutiny may have some effect. In the United 
Kingdom, the courts may review a statute with a view to issuing a “declaration 
of incompatibility” in the event that “the court is satisfied that the provision is 
incompatible with a Convention right”—i.e., with one of the rights set out in 
the European Convention of Human Rights as incorporated into British law 
through the Human Rights Act. The Act provides that such declaration “does 
not affect the validity, continuing operation or enforcement of the provision in 
respect of which it is given; and . . . is not binding on the parties to the 
proceedings in which it is made.”27 But still it has an effect: A minister may use 
such a declaration as authorization to initiate a fast-track legislative procedure 
to remedy the incompatibility.28 (This is a power the minister would not have 
but for the process of judicial review that led to the declaration in the first 
place.)  

 

23.  See Mauro Cappelletti & John Clarke Adams, Comment, Judicial Review of Legislation: 
European Antecedents and Adaptations, 79 HARV. L. REV. 1207, 1222-23 (1966). There are 
further complications in regard to whether the statute declared invalid is deemed to have 
been invalid as of the time of its passage. 

24.  The matter is not clear-cut. In support of the proposition that unconstitutional statutes are 
not struck out of the statute book, consider Dickerson v. United States, 530 U.S. 428 (2000), 
in which the Supreme Court by a majority held that a federal statute (18 U.S.C. § 3501) 
purporting to make voluntary confessions admissible even when there was no Miranda 
warning was unconstitutional. The closing words of Justice Scalia’s dissent in that case seem 
to indicate that legislation that the Supreme Court finds unconstitutional remains available 
for judicial reference. Justice Scalia said: “I dissent from today’s decision, and, until § 3501 is 
repealed, will continue to apply it in all cases where there has been a sustainable finding that 
the defendant’s confession was voluntary.” Id at 464. A contrary impression may appear 
from McCorvey v. Hill, 385 F.3d 846, 849 (5th Cir. 2004), in which the Fifth Circuit held that 
the Texas abortion statute at issue in Roe v. Wade must be deemed to have been repealed by 
implication. A close reading of that case, however, shows that the implicit repeal was held to 
have been effected by the Texas statutes regulating abortion after Roe, not by the decision in 
Roe itself. (I am grateful to Carol Sanger for this reference.)  

25.  See Richard H. Fallon, Jr., Commentary, As-Applied and Facial Challenges and Third-Party 
Standing, 113 HARV. L. REV. 1321, 1339-40 (2000). 

26.  See Stephen Gardbaum, The New Commonwealth Model of Constitutionalism, 49 AM. J. COMP. 
L. 707 (2001). 

27.  Human Rights Act, 1998, c. 42, § 4(2), (6).  

28.  Id. § 10. 
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A form of even weaker judicial review would give judges not even that 
much authority. Like their British counterparts, the New Zealand courts may 
not decline to apply legislation when it violates human rights (in New Zealand, 
the rights set out in the Bill of Rights Act of 199029); but they may strain to 
find interpretations that avoid the violation.30 Although courts there have 
indicated that they may be prepared on occasion to issue declarations of 
incompatibility on their own initiative, such declarations in New Zealand do 
not have any legal effect on the legislative process.31 

There are some intermediate cases. In Canada, there is a provision for the 
review of legislation by courts, and courts there, like their U.S. counterparts, 
may decline to apply a national or provincial statute if it violates the provisions 
of the Canadian Charter of Rights and Freedoms. But Canadian legislation 
(provincial or national) may be couched in a form that insulates it from this 
scrutiny—Canadian assemblies may legislate “notwithstanding” the rights in 
the Charter.32 In practice, however, the notwithstanding clause is rarely 
invoked.33 Thus, in what follows I shall count the Canadian arrangement as a 

 

29.  New Zealand Bill of Rights Act 1990, 1990 S.N.Z. No. 109, § 4 (“No court shall, in relation 
to any enactment (whether passed or made before or after the commencement of this Bill of 
Rights), . . . [h]old any provision of the enactment to be impliedly repealed or revoked, or 
to be in any way invalid or ineffective; or . . . [d]ecline to apply any provision of the 
enactment—by reason only that the provision is inconsistent with any provision of this Bill 
of Rights.”). 

30.  Id. § 6 (“Wherever an enactment can be given a meaning that is consistent with the rights 
and freedoms contained in this Bill of Rights, that meaning shall be preferred to any other 
meaning.”). 

31.  See Moonen v. Film & Literature Bd. of Review, [2000] 2 N.Z.L.R. 9, 22-3 (C.A.). 

32.  Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982, ch. 11, § 33(1)-(2) (U.K.). The full text of the provision 
reads: 

(1) Parliament or the legislature of a province may expressly declare in an Act of 
Parliament or of the legislature, as the case may be, that the Act or a provision thereof 
shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this 
Charter.  

(2) An Act or a provision of an Act in respect of which a declaration made under this 
section is in effect shall have such operation as it would have but for the provision of this 
Charter referred to in the declaration.  

33.  When it has been invoked, it has mostly been in the context of Québécois politics. See Tsvi 
Kahana, The Notwithstanding Mechanism and Public Discussion: Lessons from the Ignored 
Practice of Section 33 of the Charter, 44 J. INST. PUB. ADMIN. CAN. 255 (2001). 
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form of strong judicial review, with its vulnerability to my argument affected 
only slightly by the formal availability of the override.34 

A second distinction among types of judicial review pays attention to the 
place of individual rights in the constitutional system of a society. In the 
United States, statutes are scrutinized for their conformity to individual rights 
as set out in the Constitution. Rights-oriented judicial review is part and parcel 
of general constitutional review, and the courts strike down statutes for 
violations of individual rights in exactly the spirit in which they strike down 
statutes for violations of federalism or separation of powers principles.35 This 
gives American defenses of judicial review a peculiar cast. Though 
philosophical defenses of the practice are often couched in terms of the 

 

34.  Jeffrey Goldsworthy has suggested that the “notwithstanding” provision provides a 
sufficient answer to those of us who worry, on democratic grounds, about the practice of 
strong judicial review. Jeffrey Goldsworthy, Judicial Review, Legislative Override, and 
Democracy, 38 WAKE FOREST L. REV. 451, 454-59 (2003). It matters not, he says, that the 
provision is rarely used. 

[S]urely that is the electorate’s democratic prerogative, which Waldron would be 
bound to respect. It would not be open to him to object that an ingenuous 
electorate is likely to be deceived by the specious objectivity of constitutionalised 
rights, or dazzled by the mystique of the judiciary—by a naive faith in judges’ 
expert legal skills, superior wisdom, and impartiality. That objection would 
reflect precisely the same lack of faith in the electorate’s capacity for enlightened 
self-government that motivates proponents of constitutionally entrenched rights.  

Id. at 456-57. I believe that the real problem is that section 33 requires the legislature to 
misrepresent its position on rights. To legislate notwithstanding the Charter is a way of 
saying that you do not think Charter rights have the importance that the Charter says they 
have. But the characteristic stand-off between courts and legislatures does not involve one 
group of people (judges) who think Charter rights are important and another group of 
people (legislators) who do not. What it usually involves is groups of people (legislative 
majorities and minorities, and judicial majorities and minorities) all of whom think Charter 
rights are important, though they disagree about how the relevant rights are to be 
understood. Goldsworthy acknowledges this: 

When the judiciary . . . is expected to disagree with the legislature as to the “true” 
meaning and effect of Charter provisions, the legislature cannot ensure that its 
view will prevail without appearing to override the Charter itself. And that is 
vulnerable to the politically lethal objection that the legislature is openly and self-
confessedly subverting constitutional rights. 

Id. at 467. However, maybe there is no form of words that can avoid this difficulty. As a 
matter of practical politics, the legislature is always somewhat at the mercy of the courts’ 
public declarations about the meaning of the society’s Bill or Charter of Rights. I am grateful 
to John Morley for this point. 

35.  The most famous judicial defense of judicial review, Marbury v. Madison, had nothing to do 
with individual rights. It was about Congress’s power to appoint and remove justices of the 
peace. 
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judiciary’s particular adeptness at dealing with propositions about rights, in 
reality that argument is subordinate to a defense of the structural role the 
courts must play in upholding the rules of the Constitution. Sometimes these 
two defenses are consistent; other times, they come apart. For example, 
textualism may seem appropriate for structural issues, but it can easily be made 
to seem an inappropriate basis for thinking about rights, even when the rights 
are embodied in an authoritative text.36 In other countries, judicial review takes 
place with regard to a bill of rights that is not specifically designated as part of 
the (structural) constitution. Weak judicial review in the United Kingdom on 
the basis of the Human Rights Act is of this kind. Because most cases of strong 
judicial review are associated with constitutional review, I shall focus on these 
cases. But it is important to remember both that an approach oriented to 
structural constraints might not be particularly appropriate as a basis for 
thinking about rights, and the additional point that many of the challenges to 
rights-oriented judicial review can be posed to other forms of constitutional 
review as well. In recent years, for example, the Supreme Court of the United 
States has struck down a number of statutes because they conflict with the 
Supreme Court’s vision of federalism.37 Now, everyone concedes that the 
country is governed on a quite different basis so far as the relation between 
state and central government is concerned than it was at the end of the 
eighteenth century, when most of the constitutional text was ratified, or in the 
middle of the nineteenth century, when the text on federal structure was last 
modified to any substantial extent. But opinions differ as to what the new basis 
of state/federal relations should be. The text of the Constitution does not settle 
that matter. So it is settled instead by voting among Justices—some voting for 
one conception of federalism (which they then read into the Constitution), the 
others for another, and whichever side has the most votes on the Court 
prevails. It is not clear that this is an appropriate basis for the settlement of 
structural terms of association among a free and democratic people.38 

A third distinction is between a posteriori review of the American kind, 
which takes place in the context of particular legal proceedings, sometimes long 

 

36.  See DWORKIN, supra note 3, at 11-18; ANDREI MARMOR, INTERPRETATION AND LEGAL THEORY 

156-57 (rev. 2d ed. 2005). 

37.  See, e.g., supra note 12. 

38.  The need for judicial review for patrolling structural limits on the allocation of authority 
between state and federal legislatures is often cited (opportunistically) by defenders of 
rights-based limitations on legislatures. People say, “Legislatures are subject to judicial 
review anyway, for federalism reasons. So why not exploit that practice to develop rights-
based judicial review as well?” My analysis of the desirability of rights-based judicial review 
will be pertinent to this sort of hybrid or opportunistic argument. 
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after a statute has been enacted, and ex ante review of legislation by a 
constitutional court specifically set up to conduct an abstract assessment of a 
bill in the final stages of its enactment.39 There are questions about how to 
understand ex ante review. Something that amounts in effect to a final stage in 
a multicameral legislative process, with the court operating like a traditional 
senate, is not really judicial review (though the case against empowering an 
unelected body in this way may be similar).40 I shall not say much more about 
this. For some defenses of judicial review, the a posteriori character of its 
exercise—its rootedness in particular cases41—is important, and I shall 
concentrate on that. 

A fourth distinction is connected with the third. Judicial review can be 
carried out by ordinary courts (as in the Massachusetts case we began with) or 
it can be carried out by a specialized constitutional court. This may be relevant 
to an argument I will make later: The ability of judges in the regular hierarchy 
of courts to reason about rights is exaggerated when so much of the ordinary 
discipline of judging distracts their attention from direct consideration of 
moral arguments. Perhaps a specialist constitutional court can do better, 
though experience suggests that it too may become preoccupied with the 
development of its own doctrines and precedents in a way that imposes a 
distorting filter on the rights-based reasoning it considers. 

ii. four assumptions 

To focus my argument, and to distinguish the core case in which the 
objection to judicial review is at its clearest from non-core cases in which 
judicial review might be deemed appropriate as an anomalous provision to deal 
with special pathologies, I shall set out some assumptions.42 
 

39.  Some systems of the first kind make provision for ex ante advisory opinions in limited 
circumstances. For example, in Massachusetts, “[e]ach branch of the legislature, as well as 
the governor or the council, shall have authority to require the opinions of the justices of the 
supreme judicial court, upon important questions of law, and upon solemn occasions.” 
MASS. CONST. pt. II, ch. III, art. II (amended 1964). This procedure was used in the months 
following the Goodridge decision, discussed at the beginning of this Essay. In Opinions of the 
Justices to the Senate, 802 N.E.2d 565 (Mass. 2004), the Supreme Judicial Court of 
Massachusetts held that a legislative provision for civil unions for same-sex couples that also 
prohibited discrimination against civilly joined spouses would not be sufficient to avoid the 
constitutional objection to the ban on same-sex marriages noted in Goodridge. 

40.  See Jeremy Waldron, Eisgruber’s House of Lords, 37 U.S.F. L. REV. 89 (2002). 

41.  See infra Section IV.A. 

42.  These assumptions are adapted from those set out in Jeremy Waldron, Some Models of 
Dialogue Between Judges and Legislators, 23 SUP. CT. L. REV. 2d 7, 9-21 (2004). 
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Certain of these assumptions may strike some readers as question-begging, 
but I am not trying any sort of subterfuge here. The reasons for beginning with 
these assumptions will be evident as we go along, and the possibility of non-
core cases, understood as cases in which one or more of these assumptions does 
not hold, is freely acknowledged and will be considered in Part VII. In effect, 
my contention will be that the argument against judicial review is conditional; 
if any of the conditions fail, the argument may not hold.43 Let me add that part 
of what I want to combat in this Essay is a certain sort of bottom-line mentality 
toward the issue of judicial review.44 I fully expect that some readers will comb 
quickly through my assumptions to find some that do not apply, say, to 
American or British society as they understand it, leading them to ignore the 
core argument altogether. What matters to them is that judicial review be 
defended and challenges to it seen off; they don’t particularly care how. That is 
an unfortunate approach. It is better to try and understand the basis of the core 
objection, and to see whether it is valid on its own terms, before proceeding to 
examine cases in which, for some reason, its application may be problematic. 

Let me lay out in summary the four assumptions I shall make. We are to 
imagine a society with (1) democratic institutions in reasonably good working 
order, including a representative legislature elected on the basis of universal 
adult suffrage; (2) a set of judicial institutions, again in reasonably good order, 
set up on a nonrepresentative basis to hear individual lawsuits, settle disputes, 
and uphold the rule of law; (3) a commitment on the part of most members of 
the society and most of its officials to the idea of individual and minority 
rights; and (4) persisting, substantial, and good faith disagreement about 
rights (i.e., about what the commitment to rights actually amounts to and what 
its implications are) among the members of the society who are committed to 
the idea of rights.  

I shall argue that, relative to these assumptions, the society in question 
ought to settle the disagreements about rights that its members have using its 
legislative institutions. If these assumptions hold, the case for consigning such 
disagreements to judicial tribunals for final settlement is weak and 
unconvincing, and there is no need for decisions about rights made by 
legislatures to be second-guessed by courts. And I shall argue that allowing 
decisions by courts to override legislative decisions on these matters fails to 
satisfy important criteria of political legitimacy. Let me first elaborate the four 
assumptions. 
 

43.  See infra text accompanying note 136. 

44.  For a general critique of the “bottom-line” mentality in political philosophy, see Jeremy 
Waldron, What Plato Would Allow, in NOMOS XXXVII: THEORY AND PRACTICE 138 (Ian 
Shapiro & Judith Wagner DeCew eds., 1995). 
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abstract.   This Essay states the general case against judicial review of legislation clearly 
and in a way that is uncluttered by discussions of particular decisions or the history of its 
emergence in particular systems of constitutional law. The Essay criticizes judicial review on two 
main grounds. First, it argues that there is no reason to suppose that rights are better protected 
by this practice than they would be by democratic legislatures. Second, it argues that, quite apart 
from the outcomes it generates, judicial review is democratically illegitimate. The second 
argument is familiar; the first argument less so.  

However, the case against judicial review is not absolute or unconditional. In this Essay, it is 
premised on a number of conditions, including that the society in question has good working 
democratic institutions and that most of its citizens take rights seriously (even if they may 
disagree about what rights they have). The Essay ends by considering what follows from the 
failure of these conditions. 
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Shiffrin for their formal comments on those occasions and also to James Allan, Aharon Barak, 
Richard Bellamy, Aileen Cavanagh, Arthur Chaskalson, Michael Dorf, Richard Fallon, Charles 
Fried, Andrew Geddis, Stephen Guest, Ian Haney-Lopez, Alon Harel, David Heyd, Sam 
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introduction 

Should judges have the authority to strike down legislation when they are 
convinced that it violates individual rights? In many countries they do. The 
best known example is the United States. In November 2003, the Supreme 
Judicial Court of Massachusetts ruled that the state’s marriage licensing laws 
violated state constitutional rights to due process and equal protection by 
implicitly limiting marriage to a union between a man and a woman.1 The 
decision heartened many people who felt that their rights had been 
unrecognized and that, as gay men and women, they had been treated as 
second-class citizens under the existing marriage law.2 Even if the decision is 
eventually overturned by an amendment to the state constitution, the plaintiffs 
and their supporters can feel that at least the issue of rights is now being 
confronted directly. A good decision and a process in which claims of rights are 
steadily and seriously considered3—for many people these are reasons for 
cherishing the institution of judicial review. They acknowledge that judicial 
review sometimes leads to bad decisions—such as the striking down of 170 
labor statutes by state and federal courts in the Lochner era4—and they 
acknowledge that the practice suffers from some sort of democratic deficit. But, 
they say, these costs are often exaggerated or mischaracterized. The democratic 
process is hardly perfect and, in any case, the democratic objection is itself 
problematic when what is at stake is the tyranny of the majority. We can, they 
argue, put up with an occasional bad outcome as the price of a practice that has 
given us decisions like Lawrence, Roe, and Brown,5 which upheld our society’s 
commitment to individual rights in the face of prejudiced majorities. 

That is almost the last good thing I shall say about judicial review. (I 
wanted to acknowledge up front the value of many of the decisions it has given 
us and the complexity of the procedural issues.) This Essay will argue that 
judicial review of legislation is inappropriate as a mode of final decisionmaking 
in a free and democratic society. 

 

1.  Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (Mass. 2003). 

2.  See Landmark Ruling: The Victors, BOSTON HERALD, Nov. 19, 2003, at 5. 

3.  This adapts a phrase of Ronald Dworkin’s, from RONALD DWORKIN, A MATTER OF 

PRINCIPLE 9-32 (1985).  

4.  Lochner v. New York, 198 U.S. 45 (1905). The calculation of the overall number of cases in 
which state or federal statutes on labor relations and labor conditions were struck down in 
the period 1880-1935 is based on lists given in WILLIAM E. FORBATH, LAW AND THE SHAPING 

OF THE AMERICAN LABOR MOVEMENT apps. A, C, at 177-92, 199-203 (1991). 

5.  Lawrence v. Texas, 539 U.S. 558 (2003); Roe v. Wade, 410 U.S. 113 (1973); Brown v. Bd. of 
Educ., 347 U.S. 483 (1954). 
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Arguments to this effect have been heard before, and often. They arise 
naturally in regard to a practice of this kind. In liberal political theory, 
legislative supremacy is often associated with popular self-government,6 and 
democratic ideals are bound to stand in an uneasy relation to any practice that 
says elected legislatures are to operate only on the sufferance of unelected 
judges. Alexander Bickel summed up the issue in the well-known phrase, “the 
counter-majoritarian difficulty.”7 We can try to mitigate this difficulty, Bickel 
said, by showing that existing legislative procedures do not perfectly represent 
the popular or the majority will. But, he continued, 

nothing in the further complexities and perplexities of the system, 
which modern political science has explored with admirable and 
ingenious industry, and some of which it has tended to multiply with a 
fertility that passes the mere zeal of the discoverer—nothing in these 
complexities can alter the essential reality that judicial review is a 
deviant institution in the American democracy.8 

In countries that do not allow legislation to be invalidated in this way, the 
people themselves can decide finally, by ordinary legislative procedures, 
whether they want to permit abortion, affirmative action, school vouchers, or 
gay marriage. They can decide among themselves whether to have laws 
punishing the public expression of racial hatred or restricting candidates’ 
spending in elections. If they disagree about any of these matters, they can elect 
representatives to deliberate and settle the issue by voting in the legislature. 
That is what happened, for example, in Britain in the 1960s, when Parliament 
debated the liberalization of abortion law, the legalization of homosexual 
conduct among consenting adults, and the abolition of capital punishment.9 
On each issue, wide-ranging public deliberation was mirrored in serious debate 
in the House of Commons. The quality of those debates (and similar debates in 
Canada, Australia, New Zealand, and elsewhere) make nonsense of the claim 
that legislators are incapable of addressing such issues responsibly—just as the 

 

6.  The locus classicus for this concept is John Locke, The Second Treatise of Government, in TWO 

TREATISES OF GOVERNMENT 265, 366-67 (Peter Laslett ed., Cambridge Univ. Press 1988) 
(1690).  

7.  ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH 16-17 (2d ed. 1986) (“[J]udicial 
review is a counter-majoritarian force in our system. . . . [W]hen the Supreme Court 
declares unconstitutional a legislative act . . . it thwarts the will of representatives of the 
actual people of the here and now. . . .”). 

8.  Id. at 17-18. 

9.  Abortion Act, 1967, c. 87; Sexual Offences Act, 1967, c. 60; Murder (Abolition of Death 
Penalty) Act, 1965, c. 71. 
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liberal outcomes of those proceedings cast doubt on the familiar proposition 
that popular majorities will not uphold the rights of minorities.  

By contrast, in the United States the people or their representatives in state 
and federal legislatures can address these questions if they like, but they have 
no certainty that their decisions will prevail. If someone who disagrees with the 
legislative resolution decides to bring the matter before a court, the view that 
finally prevails will be that of the judges. As Ronald Dworkin puts it—and he is 
a defender of judicial review—on “intractable, controversial, and profound 
questions of political morality that philosophers, statesmen, and citizens have 
debated for many centuries,” the people and their representatives simply have 
to “accept the deliverances of a majority of the justices, whose insight into these 
great issues is not spectacularly special.”10 

In recent years, a number of books have appeared attacking judicial review 
in America.11 For years, support for the practice has come from liberals, and 
opposition from conservative opponents of the rights that liberal courts have 
upheld. In recent years, however, we have seen the growth of liberal opposition 
to judicial review, as the Rehnquist Court struck down some significant 
achievements of liberal legislative policy.12 But there have been spirited 
defenses of the practice as well.13 The two-hundredth anniversary of Marbury v. 
Madison elicited numerous discussions of its origins and original legitimacy, 
and the fiftieth anniversary of Brown v. Board of Education provided a timely 
reminder of the service that the nation’s courts performed in the mid-twentieth 
century by spearheading the attack on segregation and other racist laws. 

So the battle lines are drawn, the maneuvering is familiar, and the positions 
on both sides are well understood. What is the point of this present 

 

10.  RONALD DWORKIN, FREEDOM’S LAW: THE MORAL READING OF THE AMERICAN 

CONSTITUTION 74 (1996). 

11.  See, e.g., LARRY D. KRAMER, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND 

JUDICIAL REVIEW (2004); MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE 

COURTS (1999). 

12.  See, e.g., United States v. Morrison, 529 U.S. 598 (2000) (striking down part of the Violence 
Against Women Act); United States v. Lopez, 514 U.S. 549 (1995) (holding that Congress 
has no authority to legislate a prohibition on the possession of guns within a certain distance 
from a school); see also Mark Tushnet, Alarmism Versus Moderation in Responding to the 
Rehnquist Court, 78 IND. L.J. 47 (2003). 

13.  See, e.g., DWORKIN, supra note 10; CHRISTOPHER L. EISGRUBER, CONSTITUTIONAL SELF-
GOVERNMENT (2001); LAWRENCE G. SAGER, JUSTICE IN PLAINCLOTHES: A THEORY OF 

AMERICAN CONSTITUTIONAL PRACTICE (2004). 
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intervention? I have written plenty about this myself already.14 Why another 
article attacking judicial review? 

What I want to do is identify a core argument against judicial review that is 
independent of both its historical manifestations and questions about its 
particular effects—the decisions (good and bad) that it has yielded, the 
heartbreaks and affirmations it has handed down. I want to focus on aspects of 
the case against judicial review that stand apart from arguments about the way 
judges exercise their powers and the spirit (deferential or activist) in which 
they approach the legislation brought before them for their approval. Recent 
books by Mark Tushnet and Larry Kramer entangle a theoretical critique of the 
practice with discussions of its historical origins and their vision of what a less 
judicialized U.S. Constitution would involve.15 This is not a criticism of 
Tushnet and Kramer. Their books are valuable in large part because of the 
richness and color they bring to the theoretical controversy. As Frank 
Michelman says in his blurb on the back cover of The People Themselves, 
Kramer’s history “puts flesh on the bones of debates over judicial review and 
popular constitutionalism.”16 And so it does. But I want to take off some of the 
flesh and boil down the normative argument to its bare bones so that we can 
look directly at judicial review and see what it is premised on. 

Charles Black once remarked that, in practice, opposition to judicial review 
tends to be “a sometime thing,” with people supporting it for the few cases 
they cherish (like Brown or Roe) and opposing it only when it leads to 
outcomes they deplore.17 In politics, support for judicial review is sometimes 
intensely embroiled in support for particular decisions. This is most notably 
true in the debate over abortion rights, in which there is a panic-stricken 
refusal among pro-choice advocates to even consider the case against judicial 
review for fear this will give comfort and encouragement to those who regard 
Roe v. Wade as an unwarranted intrusion on the rights of conservative 
legislators. I hope that setting out the core case against judicial review in 
 

14.  See, e.g., JEREMY WALDRON, LAW AND DISAGREEMENT 10-17, 211-312 (1999); Jeremy 
Waldron, Deliberation, Disagreement, and Voting, in DELIBERATIVE DEMOCRACY AND HUMAN 

RIGHTS 210 (Harold Hongju Koh & Ronald C. Slye eds., 1999) [hereinafter Waldron, 
Deliberation, Disagreement, and Voting]; Jeremy Waldron, Judicial Power and Popular 
Sovereignty, in MARBURY VERSUS MADISON: DOCUMENTS AND COMMENTARY 181 (Mark A. 
Graber & Michael Perhac eds., 2002) [hereinafter Waldron, Judicial Power and Popular 
Sovereignty]; Jeremy Waldron, A Right-Based Critique of Constitutional Rights, 13 OXFORD J. 
LEGAL STUD. 18 (1993) [hereinafter Waldron, A Right-Based Critique]. 

15.  See KRAMER, supra note 11; TUSHNET, supra note 11. 

16.  Frank Michelman, Jacket Comment on KRAMER, supra note 11. 

17.  CHARLES L. BLACK, JR., A NEW BIRTH OF FREEDOM: HUMAN RIGHTS, NAMED AND UNNAMED 

109 (1997). 
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abstraction from its particular consequences can help overcome some of this 
panic. It may still be the case that judicial review is necessary as a protective 
measure against legislative pathologies relating to sex, race, or religion in 
particular countries. But even if that is so, it is worth figuring out whether that 
sort of defense goes to the heart of the matter, or whether it should be regarded 
instead as an exceptional reason to refrain from following the tendency of 
what, in most circumstances, would be a compelling normative argument 
against the practice. 

A connected reason for boiling the flesh off the bones of the theoretical 
critique is that judicial review is an issue for other countries that have a 
different history, a different judicial culture, and different experience with 
legislative institutions than the United States has had. For example, when the 
British debate the relatively limited powers their judges have to review 
legislation, they are not particularly interested in what the Republicans said to 
the Federalists in 1805 or in the legacy of Brown v. Board of Education. What is 
needed is some general understanding, uncontaminated by the cultural, 
historical, and political preoccupations of each society.18 

My own writing on this has been more abstract than most. But I have 
managed to discuss judicial review in a way that embroils it with other issues in 
jurisprudence and political philosophy.19 I am not satisfied that I have stated in 

 

18.  Again, this is not to dismiss the more fleshed-out accounts. The idea behind this Essay is 
that we take a clear view of the theoretical argument and put it alongside our richer 
understanding of the way the debate unfolds in, to name a few examples, Britain, the 
United States, Canada, and South Africa. 

19.  I have asked whether the very idea of individual rights commits us to judicial review in 
Waldron, A Right-Based Critique, supra note 14. I have considered its relation to civic 
republican ideas in Jeremy Waldron, Judicial Review and Republican Government, in THAT 

EMINENT TRIBUNAL: JUDICIAL SUPREMACY AND THE CONSTITUTION 159 (Christopher Wolfe 
ed., 2004), its relation to the difference between Benthamite and Rousseauian conceptions 
of democracy in Jeremy Waldron, Rights and Majorities: Rousseau Revisited, in NOMOS 

XXXII: MAJORITIES AND MINORITIES 44 (John W. Chapman & Alan Wertheimer eds., 1990) 
[hereinafter Waldron, Rights and Majorities], and its relation to Continental theories of 
popular sovereignty in Waldron, Judicial Power and Popular Sovereignty, supra note 14. I have 
considered the relation of the judicial review controversy to debates in meta-ethics about 
realism and the objectivity of values in Jeremy Waldron, The Irrelevance of Moral Objectivity, 
in NATURAL LAW THEORY 158 (Robert P. George ed., 1992) [hereinafter Waldron, The 
Irrelevance of Moral Objectivity]; and Jeremy Waldron, Moral Truth and Judicial Review, 43 
AM. J. JURIS. 75 (1998) [hereinafter Waldron, Moral Truth and Judicial Review]. I have 
responded to various defenses of judicial review, ranging from the precommitment case, see 
Jeremy Waldron, Precommitment and Disagreement, in CONSTITUTIONALISM: PHILOSOPHICAL 

FOUNDATIONS 271 (Larry Alexander ed., 1998) [hereinafter Waldron, Precommitment and 
Disagreement], to the particular argument that Ronald Dworkin makes in Freedom’s Law 
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a clear and uncluttered way what the basic objection is, nor do I think I have 
given satisfactory answers to those who have criticized the arguments I 
presented in Law and Disagreement and elsewhere. 

In this Essay, I shall argue that judicial review is vulnerable to attack on 
two fronts. It does not, as is often claimed, provide a way for a society to focus 
clearly on the real issues at stake when citizens disagree about rights; on the 
contrary, it distracts them with side-issues about precedent, texts, and 
interpretation. And it is politically illegitimate, so far as democratic values are 
concerned: By privileging majority voting among a small number of unelected 
and unaccountable judges, it disenfranchises ordinary citizens and brushes 
aside cherished principles of representation and political equality in the final 
resolution of issues about rights.  

I will proceed as follows. In Part I, I will define the target of my 
argument—strong judicial review of legislation—and distinguish it from other 
practices that it is not my intention to attack. Part II will set out some 
assumptions on which my argument is predicated: My argument against 
judicial review is not unconditional but depends on certain institutional and 
political features of modern liberal democracies. Then, in Part III, I will review 
the general character of the argument I propose to make. That argument will 
attend to both outcome- and process-related reasons, and these will be 
discussed in Parts IV and V, respectively. In Part VI, I will expose the fallacy of 
the most common argument against allowing representative institutions to 
prevail: that such a system inevitably leads to the tyranny of the majority. 
Finally, in Part VII, I shall say a little bit about non-core cases—that is, cases in 
which there is reason to depart from the assumptions on which the core 
argument depends.  

i. definition of judicial review 

I begin with a brief account of what I mean by judicial review. This is an 
Essay about judicial review of legislation, not judicial review of executive action 
or administrative decisionmaking.20 The question I want to address concerns 

 

about its ultimate compatibility with democracy, see Jeremy Waldron, Judicial Review and the 
Conditions of Democracy, 6 J. POL. PHIL. 335 (1998). 

20.  Much of what is done by the European Court of Human Rights is judicial review of 
executive action. Some of it is judicial review of legislative action, and some of it is actually 
judicial review of judicial action. See Seth F. Kreimer, Exploring the Dark Matter of Judicial 
Review: A Constitutional Census of the 1990s, 5 WM. & MARY BILL RTS. J. 427, 458-59 (1997), 
for the claim that the majority of constitutional decisions by the United States Supreme 
Court concern challenges to the actions of low-level bureaucrats rather than of legislatures. 
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primary legislation enacted by the elected legislature of a polity. It might be 
thought that some of the same arguments apply to executive action as well: 
After all, the executive has some elective credentials of its own with which to 
oppose decisionmaking by judges. But it is almost universally accepted that the 
executive’s elective credentials are subject to the principle of the rule of law, 
and, as a result, that officials may properly be required by courts to act in 
accordance with legal authorization.21 The equivalent proposition for 
legislators has been propounded too: Judicial review is just the subjection of 
the legislature to the rule of law. But in the case of the legislature, it is not 
uncontested; indeed that is precisely the contestation we are concerned with 
here. 

There are a variety of practices all over the world that could be grouped 
under the general heading of judicial review of legislation. They may be 
distinguished along several dimensions. The most important difference is 
between what I shall call strong judicial review and weak judicial review. My 
target is strong judicial review.22 

In a system of strong judicial review, courts have the authority to decline to 
apply a statute in a particular case (even though the statute on its own terms 
plainly applies in that case) or to modify the effect of a statute to make its 
application conform with individual rights (in ways that the statute itself does 
not envisage). Moreover, courts in this system have the authority to establish 
as a matter of law that a given statute or legislative provision will not be 
applied, so that as a result of stare decisis and issue preclusion a law that they 
have refused to apply becomes in effect a dead letter. A form of even stronger 
judicial review would empower the courts to actually strike a piece of 
legislation out of the statute-book altogether. Some European courts have this 

 

21.  Seana Shiffrin, Richard Pildes, Frank Michelman, and others have urged me to consider 
how far my argument against judicial review of legislation might also extend to judicial 
review of executive action in the light of statutes enacted long ago or statutes whose 
provisions require extensive interpretation by the courts. Clearly more needs to be said 
about this. Pursuing the matter in this direction might be considered either a reductio ad 
absurdum of my argument or an attractive application of it. 

22.  The distinction between strong and weak judicial review is separate from the question of 
judicial supremacy. Judicial supremacy refers to a situation in which (1) the courts settle 
important issues for the whole political system, (2) those settlements are treated as 
absolutely binding on all other actors in the political system, and (3) the courts do not defer 
to the positions taken on these matters in other branches (not even to the extent to which 
they defer to their own past decisions under a limited principle of stare decisis). See Barry 
Friedman, The History of the Countermajoritarian Difficulty, Part One: The Road to Judicial 
Supremacy, 73 N.Y.U. L. REV. 333, 352 & n.63 (1998); Jeremy Waldron, Judicial Power and 
Popular Sovereignty, supra note 14, at 191-98. 
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authority.23 It appears that American courts do not,24 but the real effect of their 
authority is not much short of it.25 

In a system of weak judicial review, by contrast, courts may scrutinize 
legislation for its conformity to individual rights but they may not decline to 
apply it (or moderate its application) simply because rights would otherwise be 
violated.26 Nevertheless, the scrutiny may have some effect. In the United 
Kingdom, the courts may review a statute with a view to issuing a “declaration 
of incompatibility” in the event that “the court is satisfied that the provision is 
incompatible with a Convention right”—i.e., with one of the rights set out in 
the European Convention of Human Rights as incorporated into British law 
through the Human Rights Act. The Act provides that such declaration “does 
not affect the validity, continuing operation or enforcement of the provision in 
respect of which it is given; and . . . is not binding on the parties to the 
proceedings in which it is made.”27 But still it has an effect: A minister may use 
such a declaration as authorization to initiate a fast-track legislative procedure 
to remedy the incompatibility.28 (This is a power the minister would not have 
but for the process of judicial review that led to the declaration in the first 
place.)  

 

23.  See Mauro Cappelletti & John Clarke Adams, Comment, Judicial Review of Legislation: 
European Antecedents and Adaptations, 79 HARV. L. REV. 1207, 1222-23 (1966). There are 
further complications in regard to whether the statute declared invalid is deemed to have 
been invalid as of the time of its passage. 

24.  The matter is not clear-cut. In support of the proposition that unconstitutional statutes are 
not struck out of the statute book, consider Dickerson v. United States, 530 U.S. 428 (2000), 
in which the Supreme Court by a majority held that a federal statute (18 U.S.C. § 3501) 
purporting to make voluntary confessions admissible even when there was no Miranda 
warning was unconstitutional. The closing words of Justice Scalia’s dissent in that case seem 
to indicate that legislation that the Supreme Court finds unconstitutional remains available 
for judicial reference. Justice Scalia said: “I dissent from today’s decision, and, until § 3501 is 
repealed, will continue to apply it in all cases where there has been a sustainable finding that 
the defendant’s confession was voluntary.” Id at 464. A contrary impression may appear 
from McCorvey v. Hill, 385 F.3d 846, 849 (5th Cir. 2004), in which the Fifth Circuit held that 
the Texas abortion statute at issue in Roe v. Wade must be deemed to have been repealed by 
implication. A close reading of that case, however, shows that the implicit repeal was held to 
have been effected by the Texas statutes regulating abortion after Roe, not by the decision in 
Roe itself. (I am grateful to Carol Sanger for this reference.)  

25.  See Richard H. Fallon, Jr., Commentary, As-Applied and Facial Challenges and Third-Party 
Standing, 113 HARV. L. REV. 1321, 1339-40 (2000). 

26.  See Stephen Gardbaum, The New Commonwealth Model of Constitutionalism, 49 AM. J. COMP. 
L. 707 (2001). 

27.  Human Rights Act, 1998, c. 42, § 4(2), (6).  

28.  Id. § 10. 
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A form of even weaker judicial review would give judges not even that 
much authority. Like their British counterparts, the New Zealand courts may 
not decline to apply legislation when it violates human rights (in New Zealand, 
the rights set out in the Bill of Rights Act of 199029); but they may strain to 
find interpretations that avoid the violation.30 Although courts there have 
indicated that they may be prepared on occasion to issue declarations of 
incompatibility on their own initiative, such declarations in New Zealand do 
not have any legal effect on the legislative process.31 

There are some intermediate cases. In Canada, there is a provision for the 
review of legislation by courts, and courts there, like their U.S. counterparts, 
may decline to apply a national or provincial statute if it violates the provisions 
of the Canadian Charter of Rights and Freedoms. But Canadian legislation 
(provincial or national) may be couched in a form that insulates it from this 
scrutiny—Canadian assemblies may legislate “notwithstanding” the rights in 
the Charter.32 In practice, however, the notwithstanding clause is rarely 
invoked.33 Thus, in what follows I shall count the Canadian arrangement as a 

 

29.  New Zealand Bill of Rights Act 1990, 1990 S.N.Z. No. 109, § 4 (“No court shall, in relation 
to any enactment (whether passed or made before or after the commencement of this Bill of 
Rights), . . . [h]old any provision of the enactment to be impliedly repealed or revoked, or 
to be in any way invalid or ineffective; or . . . [d]ecline to apply any provision of the 
enactment—by reason only that the provision is inconsistent with any provision of this Bill 
of Rights.”). 

30.  Id. § 6 (“Wherever an enactment can be given a meaning that is consistent with the rights 
and freedoms contained in this Bill of Rights, that meaning shall be preferred to any other 
meaning.”). 

31.  See Moonen v. Film & Literature Bd. of Review, [2000] 2 N.Z.L.R. 9, 22-3 (C.A.). 

32.  Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982, ch. 11, § 33(1)-(2) (U.K.). The full text of the provision 
reads: 

(1) Parliament or the legislature of a province may expressly declare in an Act of 
Parliament or of the legislature, as the case may be, that the Act or a provision thereof 
shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this 
Charter.  

(2) An Act or a provision of an Act in respect of which a declaration made under this 
section is in effect shall have such operation as it would have but for the provision of this 
Charter referred to in the declaration.  

33.  When it has been invoked, it has mostly been in the context of Québécois politics. See Tsvi 
Kahana, The Notwithstanding Mechanism and Public Discussion: Lessons from the Ignored 
Practice of Section 33 of the Charter, 44 J. INST. PUB. ADMIN. CAN. 255 (2001). 
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form of strong judicial review, with its vulnerability to my argument affected 
only slightly by the formal availability of the override.34 

A second distinction among types of judicial review pays attention to the 
place of individual rights in the constitutional system of a society. In the 
United States, statutes are scrutinized for their conformity to individual rights 
as set out in the Constitution. Rights-oriented judicial review is part and parcel 
of general constitutional review, and the courts strike down statutes for 
violations of individual rights in exactly the spirit in which they strike down 
statutes for violations of federalism or separation of powers principles.35 This 
gives American defenses of judicial review a peculiar cast. Though 
philosophical defenses of the practice are often couched in terms of the 

 

34.  Jeffrey Goldsworthy has suggested that the “notwithstanding” provision provides a 
sufficient answer to those of us who worry, on democratic grounds, about the practice of 
strong judicial review. Jeffrey Goldsworthy, Judicial Review, Legislative Override, and 
Democracy, 38 WAKE FOREST L. REV. 451, 454-59 (2003). It matters not, he says, that the 
provision is rarely used. 

[S]urely that is the electorate’s democratic prerogative, which Waldron would be 
bound to respect. It would not be open to him to object that an ingenuous 
electorate is likely to be deceived by the specious objectivity of constitutionalised 
rights, or dazzled by the mystique of the judiciary—by a naive faith in judges’ 
expert legal skills, superior wisdom, and impartiality. That objection would 
reflect precisely the same lack of faith in the electorate’s capacity for enlightened 
self-government that motivates proponents of constitutionally entrenched rights.  

Id. at 456-57. I believe that the real problem is that section 33 requires the legislature to 
misrepresent its position on rights. To legislate notwithstanding the Charter is a way of 
saying that you do not think Charter rights have the importance that the Charter says they 
have. But the characteristic stand-off between courts and legislatures does not involve one 
group of people (judges) who think Charter rights are important and another group of 
people (legislators) who do not. What it usually involves is groups of people (legislative 
majorities and minorities, and judicial majorities and minorities) all of whom think Charter 
rights are important, though they disagree about how the relevant rights are to be 
understood. Goldsworthy acknowledges this: 

When the judiciary . . . is expected to disagree with the legislature as to the “true” 
meaning and effect of Charter provisions, the legislature cannot ensure that its 
view will prevail without appearing to override the Charter itself. And that is 
vulnerable to the politically lethal objection that the legislature is openly and self-
confessedly subverting constitutional rights. 

Id. at 467. However, maybe there is no form of words that can avoid this difficulty. As a 
matter of practical politics, the legislature is always somewhat at the mercy of the courts’ 
public declarations about the meaning of the society’s Bill or Charter of Rights. I am grateful 
to John Morley for this point. 

35.  The most famous judicial defense of judicial review, Marbury v. Madison, had nothing to do 
with individual rights. It was about Congress’s power to appoint and remove justices of the 
peace. 
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judiciary’s particular adeptness at dealing with propositions about rights, in 
reality that argument is subordinate to a defense of the structural role the 
courts must play in upholding the rules of the Constitution. Sometimes these 
two defenses are consistent; other times, they come apart. For example, 
textualism may seem appropriate for structural issues, but it can easily be made 
to seem an inappropriate basis for thinking about rights, even when the rights 
are embodied in an authoritative text.36 In other countries, judicial review takes 
place with regard to a bill of rights that is not specifically designated as part of 
the (structural) constitution. Weak judicial review in the United Kingdom on 
the basis of the Human Rights Act is of this kind. Because most cases of strong 
judicial review are associated with constitutional review, I shall focus on these 
cases. But it is important to remember both that an approach oriented to 
structural constraints might not be particularly appropriate as a basis for 
thinking about rights, and the additional point that many of the challenges to 
rights-oriented judicial review can be posed to other forms of constitutional 
review as well. In recent years, for example, the Supreme Court of the United 
States has struck down a number of statutes because they conflict with the 
Supreme Court’s vision of federalism.37 Now, everyone concedes that the 
country is governed on a quite different basis so far as the relation between 
state and central government is concerned than it was at the end of the 
eighteenth century, when most of the constitutional text was ratified, or in the 
middle of the nineteenth century, when the text on federal structure was last 
modified to any substantial extent. But opinions differ as to what the new basis 
of state/federal relations should be. The text of the Constitution does not settle 
that matter. So it is settled instead by voting among Justices—some voting for 
one conception of federalism (which they then read into the Constitution), the 
others for another, and whichever side has the most votes on the Court 
prevails. It is not clear that this is an appropriate basis for the settlement of 
structural terms of association among a free and democratic people.38 

A third distinction is between a posteriori review of the American kind, 
which takes place in the context of particular legal proceedings, sometimes long 

 

36.  See DWORKIN, supra note 3, at 11-18; ANDREI MARMOR, INTERPRETATION AND LEGAL THEORY 

156-57 (rev. 2d ed. 2005). 

37.  See, e.g., supra note 12. 

38.  The need for judicial review for patrolling structural limits on the allocation of authority 
between state and federal legislatures is often cited (opportunistically) by defenders of 
rights-based limitations on legislatures. People say, “Legislatures are subject to judicial 
review anyway, for federalism reasons. So why not exploit that practice to develop rights-
based judicial review as well?” My analysis of the desirability of rights-based judicial review 
will be pertinent to this sort of hybrid or opportunistic argument. 
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after a statute has been enacted, and ex ante review of legislation by a 
constitutional court specifically set up to conduct an abstract assessment of a 
bill in the final stages of its enactment.39 There are questions about how to 
understand ex ante review. Something that amounts in effect to a final stage in 
a multicameral legislative process, with the court operating like a traditional 
senate, is not really judicial review (though the case against empowering an 
unelected body in this way may be similar).40 I shall not say much more about 
this. For some defenses of judicial review, the a posteriori character of its 
exercise—its rootedness in particular cases41—is important, and I shall 
concentrate on that. 

A fourth distinction is connected with the third. Judicial review can be 
carried out by ordinary courts (as in the Massachusetts case we began with) or 
it can be carried out by a specialized constitutional court. This may be relevant 
to an argument I will make later: The ability of judges in the regular hierarchy 
of courts to reason about rights is exaggerated when so much of the ordinary 
discipline of judging distracts their attention from direct consideration of 
moral arguments. Perhaps a specialist constitutional court can do better, 
though experience suggests that it too may become preoccupied with the 
development of its own doctrines and precedents in a way that imposes a 
distorting filter on the rights-based reasoning it considers. 

ii. four assumptions 

To focus my argument, and to distinguish the core case in which the 
objection to judicial review is at its clearest from non-core cases in which 
judicial review might be deemed appropriate as an anomalous provision to deal 
with special pathologies, I shall set out some assumptions.42 
 

39.  Some systems of the first kind make provision for ex ante advisory opinions in limited 
circumstances. For example, in Massachusetts, “[e]ach branch of the legislature, as well as 
the governor or the council, shall have authority to require the opinions of the justices of the 
supreme judicial court, upon important questions of law, and upon solemn occasions.” 
MASS. CONST. pt. II, ch. III, art. II (amended 1964). This procedure was used in the months 
following the Goodridge decision, discussed at the beginning of this Essay. In Opinions of the 
Justices to the Senate, 802 N.E.2d 565 (Mass. 2004), the Supreme Judicial Court of 
Massachusetts held that a legislative provision for civil unions for same-sex couples that also 
prohibited discrimination against civilly joined spouses would not be sufficient to avoid the 
constitutional objection to the ban on same-sex marriages noted in Goodridge. 

40.  See Jeremy Waldron, Eisgruber’s House of Lords, 37 U.S.F. L. REV. 89 (2002). 

41.  See infra Section IV.A. 

42.  These assumptions are adapted from those set out in Jeremy Waldron, Some Models of 
Dialogue Between Judges and Legislators, 23 SUP. CT. L. REV. 2d 7, 9-21 (2004). 
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Certain of these assumptions may strike some readers as question-begging, 
but I am not trying any sort of subterfuge here. The reasons for beginning with 
these assumptions will be evident as we go along, and the possibility of non-
core cases, understood as cases in which one or more of these assumptions does 
not hold, is freely acknowledged and will be considered in Part VII. In effect, 
my contention will be that the argument against judicial review is conditional; 
if any of the conditions fail, the argument may not hold.43 Let me add that part 
of what I want to combat in this Essay is a certain sort of bottom-line mentality 
toward the issue of judicial review.44 I fully expect that some readers will comb 
quickly through my assumptions to find some that do not apply, say, to 
American or British society as they understand it, leading them to ignore the 
core argument altogether. What matters to them is that judicial review be 
defended and challenges to it seen off; they don’t particularly care how. That is 
an unfortunate approach. It is better to try and understand the basis of the core 
objection, and to see whether it is valid on its own terms, before proceeding to 
examine cases in which, for some reason, its application may be problematic. 

Let me lay out in summary the four assumptions I shall make. We are to 
imagine a society with (1) democratic institutions in reasonably good working 
order, including a representative legislature elected on the basis of universal 
adult suffrage; (2) a set of judicial institutions, again in reasonably good order, 
set up on a nonrepresentative basis to hear individual lawsuits, settle disputes, 
and uphold the rule of law; (3) a commitment on the part of most members of 
the society and most of its officials to the idea of individual and minority 
rights; and (4) persisting, substantial, and good faith disagreement about 
rights (i.e., about what the commitment to rights actually amounts to and what 
its implications are) among the members of the society who are committed to 
the idea of rights.  

I shall argue that, relative to these assumptions, the society in question 
ought to settle the disagreements about rights that its members have using its 
legislative institutions. If these assumptions hold, the case for consigning such 
disagreements to judicial tribunals for final settlement is weak and 
unconvincing, and there is no need for decisions about rights made by 
legislatures to be second-guessed by courts. And I shall argue that allowing 
decisions by courts to override legislative decisions on these matters fails to 
satisfy important criteria of political legitimacy. Let me first elaborate the four 
assumptions. 
 

43.  See infra text accompanying note 136. 

44.  For a general critique of the “bottom-line” mentality in political philosophy, see Jeremy 
Waldron, What Plato Would Allow, in NOMOS XXXVII: THEORY AND PRACTICE 138 (Ian 
Shapiro & Judith Wagner DeCew eds., 1995). 
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I. PROLEGOMENA TO ANY FUTURE SOCIAL RIGHTS
CONSTITUTIONALISM

1. Social rights in the era of austerity

Lyotard's implicit reference to Marx in the above quote links politics to debt
in a counter-intuitive reversal of the debtor/creditor relationship. It is a
reversal that will be explored as an instance of the antinomic in the last part
of this article. We begin our discussion with a reference to debt and will
close with it, tracing in its suffocating embrace of politics, perhaps
something of an opportunity. But we begin with a prior question. We ask:
what does it mean to raise today ± under conditions of austerity ± the

question of social rights constitutionalism? The usual answer is that it means
little. Under the dominant rationalization, social rights are increasingly less
affordable compensations for the social costs of the integration of markets on
a global scale. Social rights are the more obvious casualties, however
`regrettable', of the seemingly inexorable process of globalization, a result of
the economic freedom afforded to capital to circumvent the national systems
of social protection by relocating to cheaper sites ± whether it be the reality,
or merely the threat, of relocation. Systems of social and labour protection
have thereby been thrown into the vicious circle of competitive alignment,
with the devaluation of labour as the principal adjustment factor. The effects
of the `race to the bottom' on social rights have been devastating. The social
constitution entrusted with the redress of the worse effects of market
integration can only be mobilized at the extreme end of the released social
devastation, as the last refuge for guaranteeing the needs of biological
existence, and remains otherwise toothless in regard of the majority of the
effects of globalization.

Austerity comes to compound the devastation. For those economies that
austerity has locked into the vicious circle of shrinkage, the spectre of
sovereign debt has come to displace social constitutionalism as such. The
transition of the southern European states from `tax states' to `debt states' ±
states, that is, that cover the larger part of their expenditure through
borrowing rather than taxation and have to service that accumulating debt
with an ever increasing share of their revenue2 ± introduces a faultline that
cuts across the constitutional landscape and that only widens under the
momentum of its own operation. The loss of budgetary sovereignty shrinks
the political capacity of the state; state functions are transferred to markets;
and the constitutive coincidence between addressors and addressees of law
making is broken. The problem now is that with states beholden to markets
through sovereign debt, the earlier notion that states can also serve as
addressees of social rights claims ± typically as demands to shelter certain
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2 For a fuller analysis, see W. Streeck, Buying Time (2014).
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fundamentals of existence from market allocations ± becomes meaningless.
In the gesture of underwriting the credit-worthiness of states, markets
perform an inclusionary move that collapses the opposition that gave social
rights leverage, and reconfigures them as debts.

Austerity politics in the era of sovereign debt are the desperate, rushed,
and brutalizing attempts to contain the contradiction between democracy and
capitalism,3 and, in Wolfgang Streeck's eloquent title, characterize capital-
ism's attempt to buy time.4 The defeat of the Syriza `interlude'5 in Greece in
this context is variously instructive, offering lessons that we have only just
begun to discern. The intensification of the contradiction, the rapid accel-
eration of the appropriation of surplus value out of the `failed' experiment of
monetary union (failed for whom?), the generalization of market thinking at
every turn, also stake the continuation of the system on an increasingly brutal
implementation of austerity that walls itself up against alternatives. The
development has a major effect on the question of legitimation, and what
once might have been a reason to invoke a `legitimation crisis'. The horizon
of debt and the mutations and substitutions it effects relieves capitalism of
the need to mobilize the customary legitimatory narratives of individual
freedom, innovation, progress, rational choice, market veridiction. Instead, it
instils compulsion at the point of the recovery of meaning. With that move it
substitutes reflexivity for necessity. It is against the false generalizing of
necessity6 that, one might hope, politics might rediscover its opportunity; not
in the apocalyptic terms of a global response to global capital, but in a more
local, pragmatic democratic assertion of solidarity ± and the social rights it
underwrites ± as the animating principle of social constitutionalism, of the
kind that dignified European post-war democratic societies.

When the democratic description of `peoplehood' and our sense of our
position as subjects become problematic, constitutionalism begins to falter
on its social axis. It falters in those situations when the question of the social
dimension of constitutionalism is begged: as it is begged in the paradoxical
`sovereign' decision of a people to hand over sovereign determination.7

125

3 The organizing hypothesis of this contradiction has been developed by W. Streeck,
`The crisis of democratic capitalism' (2011) 71 New Left Rev. 5 (see, also, W.
Streeck, `Markets and Peoples' (2012) 73 New Left Rev. 63).

4 Streeck, op. cit., n. 2.
5 I am referring here to the period between January 2015, when the left-wing party was

voted into power, and July 2015 when, after the referendum that in effect rejected the
EU's austerity package and the conditionalities imposed, the government capitulated
under the extreme pressure of the EU.

6 See, also, Clemens Kaupa's contribution in this volume.
7 The case of Greece in instructive. The Greek Court of Cassation had the opportunity

to reflect on the constitutionality of the first memorandum and the `conditionalities' it
contained in its decision 668/2012 in a case brought before the Court by the Athens
Bar, arguing that the MoU, as incorporated in the legislation, compromised budgetary
sovereignty because it transferred national competences to international bodies.
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These are shorthand formulations that cover over the more complex realities
of the lived experience of constitutional practice coming undone at the
seams, making it impossible for people to rationalize the political conditions
under which they dwell, that shape their life chances and the ties of inter-
generational solidarity. I will insist in what follows on this experiential
dimension because it is this dimension onto which the antinomic grafts. Not
because, as Husserl put it,8 `all reflection undertaken for existential reasons
is naturally critical', because the problem as we will see involves the
emergence in the first place of a problem, or stake, as open to question and
therefore to reflection. Nor, as per Ulrich Beck, can we assume that `a public
emerg[es] not on the basis of consensus of decision but out of dissent about
the consensus of decisions',9 because what counts as `dissent', and the scope
of reflexivity, overstates the capacity of the constitutional subject to make
sense of the constitutional situation that confronts it, the intelligibility, even,
of the situation as constitutional. We will return to all this in the last section.
Suffice it here to note that we may understand this reflexive dissent not in a
key of imperfect or failed consensus but in a key of the antinomic, which
makes it radically unproductive on a register of `deliberation' aiming at
rational consensus, but productive perhaps as a clear indicator of its con-
stitutive limitation. A different tradition, of the material constitution, invites
us to begin with the thought that those who produce value in a society also
determine its disposal, and that to act on the contradiction ± as will emerge
here in the fraught articulation of social rights and capitalist interests ± is to
act against the usurpation of value and the denial of a speaking position to
the producers of value. It may take the form of dissent against the integration
of interests by the agents of capital as orchestrated through the EU. Or, in the
constitutional key of this article, it may take the form of the stubborn
assertion of social rights, of constitutional warrant, against their elimination
through `total' market activity.

At the point of entry let us state, as `prolegomena', two fundamental
premises that I assume near-axiomatic for any theorization of social rights
constitutionalism. First, that as social rights they give institutional form to
solidarity. Secondly, that this institutional form, as constitutional, involves
constitutive assumptions about entrenchment, hierarchization, and rationali-
zation. A commitment is constitutionally entrenched when it can only be
modified through political decisions as mandated through constitutional
amendment procedures; hierarchy elevates constitutional provisions above
the ordinary institutional activity of the legal regulation of economic and
social life; and `rationalization' means that the meaning of norms is
informed by constitutional principle. As `prolegomena', these constitutive
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conjunctures first, on the substantive level, with `solidarity' and then, on the
formal level, with the three aspects of the reflexivity it deploys, are
conditions of the meaning of social rights constitutionalism.

The structure of the argument is as follows. In the remainder of this
section we look at the `social' of social constitutionalism, that is, its con-
nection with solidarity as dogmatic resource and as frame and interdiction.

The accommodations of the following part (section II) relate to the con-
tinuity between generations of rights, as famously stated by T.H. Marshall.10

I will argue against these accommodations that they only `reconcile' social
rights to individual rights by subsuming the former to the latter. If Marshall's
continuity thesis is to be pursued, then with him we must theorize social class
as contradictory to citizenship and understand continuity in light of this
antinomy, where citizenship, as realized through social rights and the value
of solidarity, involves a qualitative, transcendent, step. This is the subject of
the third part (section III), where the argument will take its antagonistic turn,
as it seeks to push antinomy onto constitutional terrain and to reinstate its
lost connection with the dogmatic resources and the particular form of
constitutional reflexivity they sustain. To persist along this practical-
theoretical trajectory, even where these recouplings have now come to be
seen as improbable, is to tap the logic of immanent critique.11 It is important,
I argue, not to displace the antinomic significance of social rights constitu-
tionalism. If the endorsement of social rights adopts a vocabulary of
antagonism, it is to return against the dominant rationalizations to what is
lost when market thinking eclipses solidarity, and to clear a space for
strategic constitutional intervention.

2. Solidarity and constitutionality

Alain Supiot reminds us that in its original juridical sense ± that dates from
Roman law ± solidarity was the term for what was effectively a technique of
holding co-responsible all those who played a role in the generation of a
certain risk.12 `The Roman legal concept in solidium', adds Hauke Brunk-
horst, `means an obligation for the whole: joint liability, common debt,
solidary obligation.'13 The original solidary `asymmetrical' obligation is
`sublated' in the direction of reciprocity,14 and this sense of reciprocity is
generalized with the advent of the social state which introduced the pooling
of the risks of existence and gave solidarity the organizational form of social
security and public services, to which one contributed according to one's
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10 T.H. Marshall, `Citizenship and social class' in Sociology at the Crossroads and
Other Essays (1963).

11 I refer here to Marx's notion, as developed in particular by Adorno.
12 A. Supiot, `Grandeur and misery of the social state' (2013) 82 New Left Rev. 99.
13 H. Brunkhorst, Solidarity (2015) 2.
14 id., p. 60.
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resources and benefited according to one's needs. That the crisis of social
rights constitutionalism marks today the decline of solidarity as organiza-

tional form does not, for Supiot, mark also its decline as a dogmatic
resource. After all, `the social state is simply one moment in the long history
of human solidarities which have taken multiple forms, none of them
definitive nor guaranteed.'15 This is because, for him, solidarity underpins
and sustains juridical reason in a way that is never exhausted by any one of
its (organizational) instantiations. He captures this with the concept of
dogma. His Homo Juridicus is a restatement of law as social hermeneutic;
the hermeneia referred to is unique to juridical reason and sustains the
dignity and autonomy of ratio juris. Its achievement is to provide the shared
symbolic medium that binds by `interposing shared meaning between
people.'16 In its hermeneutic function, dogma furnishes the conditions of
intelligibility and at the same time marks the limit beyond which hermeneia

is undone. This notion of limit point is, I think, important; one might think of
dogma as that which prevents passage to a different register to measure the
adequacy of law's solutions. In this gesture of self-reference, law turns its
reflexivity back on itself as dogma and thereby resists the `truths' of market
veridiction.

As constitutional value, solidarity orientates teleological and systematic
interpretation; it furnishes its particular instantiations in legal practice with
meaning that will indeed be open to reinterpretation, but also marks the point
beyond which no such (re)interpretation can go without becoming a lie. In
terms of its institutional realization, it underwrites social and labour
protection and the obligation of social security, legally buttressing them with
forms of objective liability. The forms that the institutional support may take
is negotiable, but the value the institutional forms support is not; it affords
constitutional protection to collective forms of representation and action and
collective procedures. We need go no deeper into the function of institutional
instantiation, protection, and warrant than to look at the sources of vulner-
ability that form solidarity's specific vis-aÁ-vis. To understand solidarity as
the foundation of the social state, and the founding commitment to mutualize
the risks of existence through the provision of social protection, is to appre-
ciate the gesture that understands societal valorization as irreducibly collec-
tive, where even those less exposed to risks bear a duty of responsibility,
given that they partake as beneficiaries of the totality of social production.

If social rights give institutional form to solidarity, the fact that they
receive sanction as constitutional rights involves, as we said earlier, a
commitment to entrenchment, hierarchization, and rationalization. Against
the vagaries of market activity, Supiot gives us a way to hold on to solidarity
under the framing conditions of the `dogmatic' which installs at the root of
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the properly juridical a certain unquestionability: to constitutionalize
solidarity in the forms of social rights, of social protection and social
insurance, means, at minimum, to introduce it as axiomatic and non-
negotiable interdiction. `Collective self-determination' sanctions collective
capacity for action in the forms of freedom to associate, to bargain, and to
strike. The institutions of social insurance, and public services offer a
collective defence against the risks of existence: together they offer the
institutional realization of solidarity, historical and therefore contingent, and
subtended by legal dogma.

And while it would exaggerate the function of social constitutionalism to
suggest it has ever resolved the contradiction between democracy and
capitalism, it has had demonstrable capacity to shelter democracy from
capitalist excess, imbuing democratic institutions within the economy with
force, and enabling the recognition of the constituent role of virtue in the
economy.17 It is but a symptom of the pathological expansion of total market
thinking that to understand and theorize the economy by means of demo-
cratic and moral categories is either seen as some kind of category mistake,
or folds into the a priori `truths' of rational action thinking. We will return to
this too. Let us simply say that when George Herbert Mead spoke of `the
working hypothesis in social reform' as the application of intelligence to the
control of social conditions,18 he was talking about the economy as an
expression of democratic life, and social policy in terms of the reciprocal
recognition of vulnerability and dependency, and was certainly not invoking
the banalities of rational action thinking.

II. ACCOMMODATING CONTINUITIES

The accommodations explored here relate to the continuity between
generations of rights.19 Keen to remain with Marshall's normative argument
about citizenship, current `resolutions' to the contradiction between
democracy and capitalism have variously invoked, rationalized, and
deployed social rights as continuous to civil and political rights. As we
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17 See M. Glasman, Unnecessary Suffering: Managing Market Utopia (1994) ch. 1:
`The Virtue economy'.

18 As Mead says:
In social reform, or the application of intelligence to the control of social
conditions, we must make a like assumption, and this assumption takes the form
of belief in the essentially social character of human impulse and endeavor. We
cannot make persons social by legislative enactment, but we can allow the
essentially social nature of their actions to come to expression under conditions
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G.H. Mead, `The working hypothesis in social reform' (1899) 5 Am. J. of Sociology
367, at 370.

19 Marshall, op. cit., n. 10.
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explore these `accommodating' syntheses they are gradually exposed as
forms of the reconciliation-cum-subsumption of democracy to capitalism,
and all too often captive forms of thought.

1. Budgetary continuity

In his seminal 1949 lecture, Thomas Marshall argued that successive waves
of rights ± civil, political and social ± should be conceived along a con-
tinuous trajectory as markers of society's struggle to contain and overcome

the constitutive significance of class. Social rights in the continuity argument
are tied to the efforts of:

political power to supersede, supplement or modify operations of the eco-
nomic system in order to achieve results which the economic system would
not achieve on its own, . . . guided by values other than those determined by
market forces.

His theory engaged a `secondary system of industrial citizenship', where
syndicalist activity assumes `the guise of an action modifying the whole
pattern of social inequality.'20

The `continuity argument' appears to stumble early on the objection that
the successive categories of rights involve different bases of justification. To
argue for their continuity presupposes therefore some prior alignment at the
deeper level of justification. For theorists of discontinuity, to place the
categories on a continuum misses the fundamental opposition between the
rationales of entitlement and liberty, underlying civic rights; participation,
underlying political rights; and need satisfaction, underlying social rights.
For them, where not actually zero-sum, the rights might align in a
relationship of mutual limitation, or, at best, mutual correction. Continuity
arguments, their objection goes, miss this.

Take the varieties of the argument popularized under the rubric of
`tragedy of the commons'. With its connotations of overstepping and
inexorability, it stands as a warning against hubris. The lesson conveyed is
that rational action ± taken unquestionably by the theorists of tragedy as
coincident with the maximization of individual returns ± cannot guarantee
the sustainability of the commons. Although presented as an argument that
individual motivations, typically greed, stand in the way of sustainable use, it
is only a small step to the argument that the satisfaction of need, inex-
haustible and unchecked, will invite a raiding of the common pool of
resources through overfarming, overfishing, and so on, where that pool as
freely available is bereft of the sanction of the exclusionary device of
individual property. Property and civil rights typically come to the rescue as
framing conditions to what the requirements of ordering the commons might
require. Discontinuities abound: property rights are pitted against the
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potentially excessive demands carried by social rights, and pitted also
against political rights, the apparent risk here being that the motivation of
politicians to promise too much to electorates, in order to secure re-election,
makes democracy an inappropriate register and means to achieve any kind of
equilibrium, let alone the delivery of efficient outcomes. The rational
response in the face of the tragedy is to understand the individual (negative)
rights as corrective of social (positive) rights. Against the hubris of organiz-
ing a society solely on the principle of need satisfaction, the threatened
raiding of the common pool of societal resources is controlled through
individual negative rights and property title.

In their much quoted and admired book, The Cost of Rights,21 Stephen
Holmes and Cass Sunstein took issue with Garrett Hardin's influential
rendering of the `tragedy' thesis22 and argued against the naõÈve separation of
negative and positive rights that marks out the discontinuity thesis, and in
favour of the budgetary continuity between categories of rights. The
`negative rights/positive rights distinction' turns out to `be based on funda-
mental confusions', they argued, for `all legally enforced rights are
necessarily positive rights, as the legal maxim `̀ where there is a right, there
is a remedy'' highlights.'23 Every first-generation civil/political right is
exercised in the shadow of public enforcement: the right to vote requires a
publicly-funded polling station; the right to property must be protected by
firefighters and the police; contracts would be useless if creditors could not
instigate a public judicial procedure against a defaulting debtor.24

Importantly the normative separation of the private and the state realms is
unsustainable, as even `rights in contract law and tort law are not only
enforced but also created, interpreted, and revised by public agencies.'25 In
short, the `opposition between `̀ government'' and `̀ free markets'' turns out
to be largely spurious.'26 Finally, a budgetary perspective of rights under-
mines the notion that some rights are non-derogable, or `absolutes', for if
rights imply budgetary costs, then their enforcement engenders opportunity
costs, and in a world of scarce resources a `no-compromise attitude will
therefore produce confusion and arbitrariness and may, on balance, disserve
the very rights it intends to promote.'27 In short, the `cost of rights' approach
undermines a plethora of conventional binary oppositions (negative rights
versus positive rights, private law versus public law, government versus free
markets, and so on) which may obfuscate more than they clarify.
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21 S. Holmes and C. Sunstein, The Cost of Rights: Why Liberty Depends on Taxes
(1999).

22 G. Hardin, `The Tragedy of the Commons' (1968) 162 Science 1243.
23 Holmes and Sunstein, op. cit., n. 21, p. 43.
24 id., pp. 53, 13, 48.
25 id., p. 49.
26 id., p. 64.
27 id., p. 125.
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In an eloquent acclamatory comment on the Holmes/Sunstein thesis,
David Garland also invites us to `question the distinction between social
rights and individual rights' and to see instead that `individual rights are
themselves thoroughly social'. He says:

All rights, including those we conventionally call `individual' rights, are
positive (they imply remedies, provide benefits and entitlements, trigger state
action and the resources needed to make it effective); all rights have costs
(they entail the transfer of resources, typically from general taxation); and all
rights are social (they mobilize social resources and social authority to remedy
rights violations or facilitate the exercise of political and civil rights). And all
rights are fundamentally public, involving social resources, state authority, and
the supportive conduct of state officials.28

For Garland, `rights, properly so-called, are legally actionable claims that the
rights-holder may make against others.' Rights are thus power resources ±
allocated to, and at the disposal of, rights-holders. In this `social rights' are
certainly not `anomalous' with respect to `bourgeois law'. In both directions
a relatively smooth continuity holds across the continuum, both as an
empirical matter (`social rights . . . have been established in the legal systems
of many capitalist nations for more than half a century, without noticeably
disruptive or revolutionary effects') and in terms of theoretical construction,
`if we look more closely at supposedly `̀ non-social'' individual rights,
setting aside the ideological terms in which these are usually discussed', and
acknowledge that `they too have these same redistributive, co-operative,
economic characteristics.'29

At one level Garland is right of course.30 But why, we ask, such relentless
moderation? What theoretical-political leverage is this form of (`non-
ideological') continuity argument to offer social rights, especially as
smothered under austerity's budgetary stringency? That is not to say that
the professed `accommodation' suggested by the budgetary continuity
argument is not problematic on its own terms, even before we get to the
brutality of austerity politics. Why assume that the fact that the defence of all
categories of rights is overlaid by their administration by the state effecting
transfers and making public provision is salient or decisive to continuity? Or
the fact that they all involve costs, collapse any qualitative definitional
feature, and place civil and social rights on a continuum, the latter distinct
from the former as a question of `degree rather than kind' in being `more
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29 id., p. 625.
30 Especially if one insists on his suggestion to `use [social rights] to rethink what that

standard conception ought to be', although it is not clear how radically he takes the
argument: `Our jurisprudence too often embraces a liberal individualist conception of
rights when in fact all rights are social' (id.). Much depends on how far one is
prepared to take the suggestion ± see my last section, `Constitutionalizing
contradiction'.
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expensive and more redistributive'?31 Why would the fact that `all rights
depend on the availability of economic resources and political will' establish
any kind of common denominator that might accommodate continuity other
than in its most surface manifestation, given that the political question and
the fight are over the justification of the allocations? The political question
thus reinvokes a deep discontinuity, under which the tenuous accommoda-
tions across the faultline of democracy and capitalism are potentially torn
asunder.

The budgetary argument that establishes continuity by stringing together
the shared surface characteristics of rights offers an argument for continuity-
cum-elision. Where the difference of kind (of social rights vis-aÁ-vis indivi-
dual rights) is transfigured into a difference of degree, their differentia

specifica ± their eidetic specificity ± collapsed, they are forced to blend
seamlessly into the long postscript of the political, then social, accom-
modations of capitalism. And with this blending-in the very thing they name,
solidarity, is supercoded to capitalist determinations and thereby cancelled
out. To argue that both social and property rights are `positive', institu-
tional', `costly', and `social' is hardly controversial but certainly inattentive
to the redistributive demand at the heart of the clash of their respective
essential justifications. Unless an argument is offered that writes redistri-
butive demands into property relations, in the way, say, of deviationist
doctrine or `the commons', the `social' nature of the property rights regime
remains comfortably immune to the demands of solidarity.

And this is all before we get to the governance of austerity and its field of
fierce appropriations. Because if the `budgetary continuity' argument already
falters on its own gathering principle, it certainly collapses with the
transition from the tax state to the debt state, that gives the lie to the
proffered accommodation of liberty ± negative, positive, collective, what
have you ± under conditions of sovereign debt and the partial or wholesale
hollowing out of budgetary sovereignty, the first to lose any credible line of
defence to the `Matthew effect' of globalization.32 The separation of
economic from social constitutionalism creates the conditions of a staggering
asymmetry between the power to damage that labour markets wield and the
remedies available in terms of social rights jurisprudence, and `budgetary
continuity' simply seals over this damage.

Take the example of the European Union and the unleashing of its very
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economies to political redress of the social costs of globalization becomes self-
defeating because it weakens the state's ability to deliver it. Accordingly those most
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particular brand of austerity.33 The Maastricht Treaty had already introduced
the key requirement that in the absence of a lender of last resort, member
states' self-imposed frugality would ensure the smooth function of the
currency against potential turbulence from financial speculation; frugality
that (already enshrined in the accession criteria) involved the reduction of
the state deficit and of public debt vis-aÁ-vis the national GDP, forcing states
into the contraction of public expenditure which, in turn, would supposedly
attract investors to buy their national bonds. When the 2008 crisis
transformed public debts into sovereign debts, the only solution envisaged
for near-defaulting states, now constitutionally unable to self-finance and
with their budgetary sovereignty handed over to EU bodies, would be to
regain the confidence of markets by slashing their welfare budgets.34 A
series of ersatz laws imposed through emergency procedures and without
democratic scrutiny ensured that the monetary area is actually governed
through strict criteria of budgetary austerity. These included the large-scale
privatization of public services, cuts to pensions, salary moderation, attacks
on trade unionism, and the wholesale flexibilization of labour. There can be
little doubt that in all this we witness a transformation of the role of the state
in protecting social rights, where it has to resort to financial markets in order
to fund social services. The whole `philosophy' of Euro governance is in
effect geared toward the entrenchment of austerity policies in such a way
that the decoupling of social rights from European citizenship is fully
realized in the name of competitiveness and `total market' thinking.

A short aside: a powerful illustration of how citizenship has been
transfigured and class reinvigorated in these processes is provided by
Maurizio Lazzarato.35 Lazzarato argues that whereas the `real' economy
impoverishes wage earners through wage freezes and a variety of forms of
flexibilization of employment, and while it impoverishes social rights
claimants through rolling back social spending, it ostensibly offers finance as
a means to `enrich' them through credit and stock market investment. The
`entrepreneurs of self' under the new dispensation are in debt, poor, and
precarious; their `entrepreneurship' consists in managing their employ-
ability, debt repayments, and a drop in wages. Their `stake-holding' is a
holding of debt. This form of political participation ± their `partaking of the
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33 Marco Goldoni and I have developed this argument in our paper, `The Political
Economy of European Social Rights' in Social Rights in Europe in an Age of
Austerity, eds. S. Civitarese and S. Halliday (2017).

34 In the most recent case, the French National Assembly approved the labour-
undercutting `El Khomri' Law, drafted without any prior consultation with trade
unions and rushed through the emergency procedure of Article 49.3 of the French
Constitution, which stipulates the emergency procedure that allows the government to
pass a Bill into law without a vote, unless a majority of deputies pass a motion of non-
confidence, thus forcing the prime minister to resign.

35 M. Lazzarato, The Making of the Indebted Man: An essay on the neoliberal condition
(2012).
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sensible', as RancieÁre would put it ± involves what they take upon
themselves as a matter of responsibility and, deeper, of self-discipline and
constitution, their self-valorization in the mirror of financial capital: an
indebtedness that instils unprecedented levels of existential precariousness
through the risks and costs that capital externalizes onto society. What is
achieved in the process is a comprehensive shift in the experience of the
right-holder as debtor, bent on maximizing his or her employability, self-
equipping in preparedness, availability, flexibility. This is what Marx in his
Comment on James Mill called `the lie of moral recognition' and `the
immoral baseness of this morality' where `the moral recognition of man . . .
takes the form of credit.'

2. Justiciability

A second, highly popular, statement of the continuity thesis explains it in
terms of a justiciable constitutional guarantee to individuals of all rights
across the three categories. In his important book, Law and Irresponsibility,

in the process of discussing the complex ways in which the legal form both
organizes and dissipates responsibility, Scott Veitch revisits the `legalisation
of politics' thesis and the generalization of the language of rights.36

Significantly, the demand that society provide solutions to its political
conflicts (and as far as social constitutionalism is concerned the demands of
distributive justice and the meeting of needs) drives this `legalisation of
politics', the instrumental deployment of law that carries justiciability as the
answer, and with it, as Veitch puts it, a certain reversal is effected where `the
demand of law, can be seen as providing the demands for law': the delivery
of authoritative verdicts. Justiciability becomes the legal reduction of
politics, and this `reduction achievement', to use Niklas Luhmann's term,
conditions the claims of social constitutionalism and its authentication. `The
shift in expectations and presentation that comes with the presence of legal
rights and third-party decidability', says Veitch, `affects how the original
normative practice or conflicts arising from it are understood.' Here `other
forms of normative claim that seek authentication, recognition or approval'
must be made to conform to the specific modes of legal cognition, reasoning,
and decision making.'37

The important point to take from this is that the recognition of social
rights as individual actionable entitlements and as `authentication' of indivi-
dual demands are at the same time forms of blockage of collective claims of
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36 S. Veitch, Law and Irresponsibility: On the legitimation of human suffering (2007).
By `justiciability', he understands the `insertion into the realm of political conflict
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justiciable terms' (p. 83). The introduction of the legal form allows for a resolvability
of political conflict on the back of law's introduction of commensurability into
politics.
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distributive equality and societal needs satisfaction as a political-democratic
question. Simply stated, social rights are not individual entitlements to
societal resources, actionable in courts. The social right to solidarity and
dignity, as informing the protection of health, housing, work, education, and
so on are not, and should not, be cashed out as the state obligation to provide
a diabetes sufferer with treatment (Soobramoney38 in 1997), a homeless
person with a home (Grootboom39 in 2000) or the inhabitants of the Soweto
with free water (Mazibuko40 in 2009). I refer to South African cases here for
a reason;41 `activist'/transformative constitutionalism has rarely been as
insightfully developed as it was in the post-apartheid constitutional juris-
prudence, that had to face up courageously to such dilemmas.42 The Court
struggled with what was the unworkable and unjust constitutional practice of
allocating limited societal resources on a `first-come, first-serve' basis that
would make a mockery of the political responsibility of government to all its
citizens. While the argument about the proper limits of the reasonableness of
judicial review raged for over a decade in both the courts and the academy,
the constitutional consensus gradually emerged that `it is impossible to give
everyone access even to a `̀ core'' service immediately. All that is possible,
and all that can be expected from the state, is that it act reasonably to provide
access to socio-economic rights',43 and within the available resources `to
achieve a progressive realisation'44 of social rights. The question of judicial
oversight of governmental action in the direction of meeting urgent social
needs has been recommended, rightly, as a further constitutional commit-
ment to the protection of social rights. That such political responsibility be
directed to distributive justice and conform to the ideal of solidarity is what
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38 Soobramoney v. Minister of Health (Kwazulu-Natal) (CCT32/97) [1997] ZACC 17;
1998 (1) SA 765 (CC); 1997 (12) BCLR 1696 (27 November 1997).

39 Government of the Republic of South Africa and Others v. Grootboom and Others
(CCT11/00) [2000] ZACC 19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 October
2000).

40 Mazibuko and Others v. City of Johannesburg and Others (CCT 39/09) [2009] ZACC
28; 2010 (3) BCLR 239 (CC) ; 2010 (4) SA 1 (CC) (8 October 2009).

41 It is not just the South Africans who have struggled with these dilemmas. There has
also been a debate in the North American academy over the actionability and
justiciability of social rights. Frank Michelman has been a leading figure in this
debate, and the shift in his position from advocating a justiciable constitutional
guarantee of basic welfare benefits in 1969 (F. Michelman, `On protecting the poor
through the 14th amendment' (1969) 83 Harvard Law Rev. 7) to treating them as
constitutional aspirations to which governments can be held accountable (F.
Michelman, `Socio-economic rights in Constitutional Law: explaining America
away' (2008) 6 International J. of Constitutional Law 663 is worthy of note). For an
illuminating account of the shift, and Michelman's work more generally, see J. van
der Walt, `Delegitimation by Constitution?' in (2015) 98 KritV/CritQ/RCrit 303.

42 See Karl Klare's influential statement to this effect: K. Klare, `Legal Culture and
Transformative Constitutionalism' (1998) 14 South African J. on Human Rights 146.

43 Minister of Health v. Treatment Action campaign, 2002 (5) SA 721 (CC) para. 35.
44 D.M. Davis, `Socioeconomic rights: Do they deliver the goods?' (2008) 6 I�CON 687.
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social rights constitutionalism demands, and of course there is an important
place for justiciability in this; but that actionable individual rights is its
proper modus operandi misconceives it as an individual entitlement, and
miscasts continuity on the back of that misconception.

3. Capability

A third line that the restoration of continuity takes involves the highly
influential thesis of enhancing market participation. According to the theory
of `capabilities', uncontrolled ± or `disembedded' ± markets deplete human
resources, and thus threaten the very conditions on which markets depend for
their operation. The answer comes in the form of a participation-enhancing
social market.

The argument runs along the following lines: while the market, as
harnessed to capitalist production, grants societies a significant increase in
productivity and innovation, it also effects a significant increase in social
inequality and social exclusion, with the very real threat of generating
vicious circles that cause the depletion of the human resources. For
capabilities theories, social rights are conceived as an answer to the
inequality and the depletion. If capitalism privatizes the gains and socializes
the costs of running the economy, social rights orchestrate (at least in part)
the attempt to meet those costs of the operation of markets and guarantee the
conditions of participation and meaningful citizenship. If `negative rights'
underpin and sustain liberty in the sense of a demand that the state does not
encroach on private spheres of activity, in a complementary gesture social
rights sustain `positive duties', demands on the state to meet the population's
needs for education, healthcare, sustenance, housing, and so on, without
which personal autonomy or meaningful participation in society would
remain fundamentally unrealized, and with which, growth and macro-
economic performance can be achieved on the back of such `fiscal
multipliers'.

In the last few decades, Amartya Sen's work has been at the centre of the
general attempt to invest in the capabilities of the poor to engage in
economic activity in order to address the problem that there are actors who
do not possess the practical capability to pursue their interest ± or to take
action ± within the market system as it stands.45 While the market is
unwaveringly held up by the `capabilities' theorists as the mechanism that
best distributes social resources amongst possible uses, once it is
acknowledged that the conditions of general competition will never obtain
empirically, the efficiency of `actually existing' markets becomes question-
able. The capabilities approach is an attempt to consolidate, not substitute,
the range of information that is available through the price mechanism. And
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the enhancement has to do with addressing the opportunities that economic
actors actually have of revealing their preferences through their choices.
With an eye on opportunity-structure, equality ± understood as equal basic
capability ± measures itself against the promise of equal participation. For
Sen and the capabilities theorists, a market order must complement its
distribution of formal bargaining positions (that secure equal formal
participatory positions in the market economy) with the just distribution of
`conversion factors' that allow economic actors to pursue their advantage
within the framework of the exchange, to furnish them, in other words, with
the capabilities necessary to undertake autonomous action in the context of
market exchange. As Simon Deakin, one of the theory's most eloquent and
fervent defenders transfers the insight across to his own thinking about
`capacitas',46 what is new are:

the elements of a concept that goes beyond purely formal guarantees of market
access, to encompass the conditions needed for effective participation in the
complex economic orders which characterise our time.47

`Capacitas', he says:

should be thought of as the juridical concept through which the legal system
defines the conditions of access to the market by human persons . . . In a
narrow conception, capacity is defined as the ability to engage in rational
economic action . . . In a wider conception it is the sum total of the
preconditions of effective participation in market relations.48

Against paradigms where `resources, endowments and preferences are taken
as given' and so `exogenous to the operation of the market mechanism',49

the capacitas argument asks whether the economic actor is self-sufficiently
capable of revealing his or her preferences through his or her choices ± and
reorients our attention to `the process by which preferences and endowments
are formed'50 and thus to the conditions needed for effective participation in
the economic order.

For a position that balances finely between market-enhancing and market-
correcting logics, its privileging of market over political allocations in the
final instance leaves it tainted for the Left, while the fact that its prescriptions
must involve some welfarist leverage in order to materialize opportunity-
structure for the powerless and therefore cannot avoid regulatory `coercive
transfers' leaves it tainted for the Right. Theorists on the Right will go further;
Luhmann argued that under conditions of the separation of the political and
the economic systems, it becomes nonsensical to attempt to redress deficits on
the supply side of the economy with political devices like social rights.51
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Given the attacks from both Left and Right, given the difficulties of
sustaining capability-enhancing programmes under conditions of the global
organization of production, and given the vulnerability of the continuity
argument to the antinomies that must be tamed to establish complementarities
of sorts, it is perhaps no wonder that social rights have receded to such an
extent, only `to blunt the harsh edge of market forces on the fabric of social
life':52 `blunting' devices for the redress of the more extreme pathologies,
results, and costs of economic systems. With the public/private law divide
replicating that between politics and the economy, social rights are left to
hover on the borderline, toothless in the face of property title and `discredited'
as policy or regulation interference by the champions of market thinking.
Attractive as the notion of a social market is in theory, it has been shown in
practice that the market does not entertain predicates lightly. Instead, the
market has the unnerving power to enfold and define for itself what is `social'
about it, reflexively, so that any political attempt to vary market allocations
must take a form of external limitation, buttress, and containment.

4. Proportionality

To understand proportionality as a language of accommodation, we need to
apprehend how it came to cast continuity as commensuration between rights
and as `optimization'. An older constitutional problematic defined the test of
proportionality exercised by constitutional courts as a corrective within the
democratic framework and not of it, as its more recent, expansive,
restatement does. In that older, more modest understanding, the court would
make sure that legislative and executive action complied with the
requirements of appropriateness (is the action compatible with democratic
law making?), rationality (do means correlate to ends?), and necessity (is the
action, amongst functional equivalents, the least intrusive available?). There
is nothing incompatible with democracy about proportionality in this
classical form; in Johan van der Walt's insightful formulation, it stipulates
`the scope of judicial scrutiny [as] limited to the way parliamentary
majorities have decided ± through a simple procedure of voting that testifies
to its own groundlessness ± exactly that which cannot be balanced.'53

But it was difficult for this self-restriction to sustain itself in the force
field of the contradiction between democratic organization and capitalist
accumulation. Already with the German Federal court's 1958 decision in
LuÈth54 and its reference to the balancing of competing values, the test of
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53 In van der Walt, op. cit., n. 41, p. 329; and for a more extensive treatment, see his
excellent The Horizontal Effect Revolution and the Question of Sovereignty (2014)
361±99.
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proportionality becomes unhinged from its classical, limited, conception55 to
be released in a self-propelling move as substitute for democratic decision-
making. By the time we reach the European Constitutional Court's decisions
in Laval and Viking,56 and the flurry of the subsequent jurisprudence
entrenching the economic freedoms of capital against labour protection, the
test of proportionality has been magnified out of all proportion to a travesty
of its former self, as involving a comprehensive pooling of stakes, values,
and interests, to be calibrated on the vague metric of `optimization'.
Proportionality in this form mobilizes a measure of `proportion' that answers
the `tragedy of the commons'-related fear of democratic excess and of the
irrationality of the moment of decision, in order to rein in the `disproportion'
of industrial action and protect the economic freedom of employers.

For the workers of the Nordic states, little more needs to be said about
how injurious the removal of key questions of the organization of labour and
social protection from democratic fora has proven. But the jurisprudence of
EU law remains strangely inattentive to this catastrophe, and under the loud
proclamations of the `new' members, a paralysing dissensus appears to be
emerging over what precisely is at stake. A certain unease can be detected
amongst academic commentators too, once the argument is repackaged, from
a clash between economic freedoms and social rights, as, instead, a clash
between the social rights of different constituencies of workers in terms
organized by the logic of `market access' with its very particular recasting of
inclusion. How remarkable, in this context, that the dominant position in
legal thinking has shifted enough to lend credence to this abdication from
democracy and the transferral of key political decisions to the courts. And is
this failure to understand social rights as devices that stem rather than
facilitate social dumping not an indicator of how the critical nerve of
constitutional thinking has been dulled?

Let us ask, instead, the question that critical theory invites: with the help of
what distinctions are we able to resist the surrender of democracy and the
subsumption of solidarity to market thinking? Against the market's move to
flood the field with functional equivalents, let us fasten onto the non-
negotiability of solidarity as a constitutional value and as an achievement of
political constitutionalism. As such, it is non-negotiable as a matter of the
self-determination of political society. This does not of course mean that the
interpretive questions over what solidarity requires in any one practical
context will go away, or that the question over relative thresholds will become
uncontroversial. As a question of determinatio, such questions remain central
to how we understand and operationalize constitutional reason.57 But what it
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57 See J. Finnis, Natural Law and Natural Rights (1980).
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does mean is that a significant distinction emerges between the (contextual)
determination of constitutional value and the optimization of constitutional
goods,58 and that, further, decisions over relative thresholds are not subject to
the pricing of their relative weights. In the lexicon famously introduced into
jurisprudence by Lon Fuller, solidarity (as constitutional value) remains the
aspiration on which any instantiation in any particular case is measured,
enjoining, as a matter of definition collective categories, and forging
relationality on its own, particular register. And while any instantiation
remains an interpretive matter, one that is forced to drop below a certain
threshold (Fuller called it the `morality of duty') surrenders the value
altogether and (however `optimal' on some free-floating register) can no
longer count as an instantiation of that value.

There is of course a great deal more that can be said about all four of these
accommodations but suffice it for present purposes to see how uneasily they
connect capitalism and democracy, individual and social rights, how unsus-
tainable the professed continuity: first, as strung alongside the more robust
property- and civil-rights counterparts in an argument about budgetary
continuity, in the face of the obvious realization that such sovereignty has
been handed over to creditors and markets; secondly, in the inflationary
invocation of social rights as individual rights in the shrill tones of an
unrealistic justiciability across the board; thirdly, as harnessed to capabilities
to facilitate `market access' and enhance market participation in an attempt
to initiate a potentially virtuous cycle in the global race to increase the rates
of return for capitals; fourthly, as flattened out in the relentless weightings
and calibrations of `proportional' balancings. Against the various problem-
atic syntheses of rights, we ask what it might mean to allow their

contradictory articulation to be played out in constitutional practice.
Before that, two caveats. First, the argument that follows is not an

abandonment of Marshall's argument about continuity but its (improbable)
restatement in the framework of fundamental antinomy. To hold on to
continuity in the face of the contradictory articulation of categories of rights
gives antinomy its epistemological significance. Secondly, the insistence on
the question of continuity addresses it not (only or principally) as a matter of
political philosophy, but of institutional practice. Perfectionist forms of
liberal thinking have long advocated a liberalism that constitutively impli-
cates the embeddedness of individual life, identity, and capacity in their
social context, arguing that the well-being of the individual is dependent on
the social environment. My concern is not with that, which I accept, but with
the difficult `constitutional' juncture. Because it is one thing to say that
individual goods and the exercise of negative freedoms must be con-
ceptualized in tandem with positive freedoms. It is quite another to establish
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on that basis a smooth passage between individual and social rights where,
under conditions of liberal economic arrangements, capitalist control over
social resources trumps the redistributive demands of social justice. The
`accommodationist' positions did indeed address the question of continuity
institutionally; and it was the institutional junctures of selective coupling and
decoupling that invited us to probe the dynamics of alignment on which so
much of their casting of continuity in fact hangs and falters. The continuity-
as-commensurability of the `budgetary continuity' argument, the toothless
corrective of the social market, the insidious attribution of proportionate
weightings, cast continuity on a register where market allocations always-
already skew distribution, where re-distribution comes too late, where the
recuperation of what is owed to the producers of value ± Lyotard's injunction
± is obscured and undercut.59

III. THE ANTINOMIC SIGNIFICANCE OF THE SOCIAL
CONSTITUTION

1. `Anomalous grafting'

In an intriguing contribution to the debate on social rights,60 Fernando Atria
prompts us to look at how the demands that solidarity places on the
constitution forces a competition within the rights category itself. If Atria's
is an argument about discontinuity, it is emphatically not because individual
rights are not social or sensitive to social context. On the contrary, for him,
`[s]ocial rights arise as a way of affirming ± in terms of justice ± the
importance of understanding human self-realization as reciprocal rather than
individual'. For him, individual rights (negative freedom rights) and social
rights (positive freedom rights) cannot be conceived or thematized on a
continuum except at the cost of hollowing out social rights or collapsing
them in a way that `de-socialises' them. Individual rights depend on a
paradigm of `contractualism' that as a `way [of] bridg[ing] the gap between
interest and duty [. . .] implies that what is politically relevant is not equality
but poverty (more or less extreme).' But social rights ± we have already
insisted on this ± properly understood realize the principle of reciprocity, not
charity. In the context of the contractual paradigm, Atria will insist, `the
ideal of citizenship cannot play but a secondary role, because what is
politically fundamental is the protection of interests.' For Atria, successes in
securing the justiciability of social rights are nothing but toothless victories
at best, at worst a sign of how their political leverage has been wasted; in his
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terms, `of how the political meaning of social rights properly so-called has
been defeated.' The contradiction that besets the category of rights replicates
the contradiction between two competing logics of resource allocation: on
the one hand, on the basis of what is revealed as merit in the free play of
market forces and on the other, on the basis of social need or entitlement as
conferred through democratic choices. This is a real contradiction between
individual rights and social rights that cannot be sealed over or harmonized,
but instead sustains their political potential. That is why for Atria, `it is
central to the very idea of social rights to preserve the distinction between
them and individual rights, because the point of social rights is to subvert the
idea of individual rights, to turn it against itself.'61 And why `social rights
can only be understood as anomalous grafts in bourgeois law; the foundation
for the latter is the idea of individual rights.'62

Further on the metaphor of `grafting':

Grafting creates an unstable situation, that is, a situation which has an
immanent tendency towards its resolution. This resolution can, in principle,
adopt one of two forms: the transformation of the host or the normalization of
the graft.63

The metaphor of `anomalous grafting' is wonderfully apt. It might be
objected that grafting is already too high a demand and too `thick' an
assumption in the following sense: that if, with Atria, we take the argument
about the `deep grammar' of rights seriously, the operation may be lacking a
host altogether, its meaning deprived of a register. We must confront this as
a real danger, that the language of social rights becomes merely an attempt
that achieves no traction in a system rationalized in a way that already,
constitutively, undercuts any notion of the public or collective as an
irreducible category. The assumption that a more fundamental notion of the
public is available as grounding for social rights is axiomatic here: it is
`dogmatic'. Otherwise, for Atria, the inflationary use of social rights
becomes merely ideological.

Atria runs the argument about institutional innovation (grafting) alongside
one about `slow pedagogy', the relation between the two arguments
consistently intriguing. The argument turns on the potential release of
learning processes that dovetail with the embeddedness, and re-embedding,
of practices. Ultimately what is fashioned in the context of slow pedagogy,
and against the form of abrupt market adaptation, is the unfolding of
processes of recognition and solidarity, such as are harboured in the notion
of social rights. Atria's is not an argument against the market as such. The
tenor that remains unwavering in Atria's defence of social rights is the
resistance to their (full) internalization by the market and their measurement
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on its solutions, and the insistence, instead, that the solutions that we need to
find for the demands that social rights articulate remains political, on the
register of political justice, engaging collective categories and decided as a
matter of and for democracy.

We began from the fundamental, if controversial, premise that social
rights are incongruous to capitalism and its particular structures of oppor-
tunity and reward.64 Where the market does all the work of allocating value
to resources amongst possible uses, the distribution of resources with the
explicit aim of meeting needs is, from the point of view of market thinking,
irrational. This incongruity make the `accommodations' problematic,
incapable of managing the faultline between democracy and capitalism
except by subsuming the former to the latter. What does it mean to insist on
the incongruity, and to act on this assumed `irrationality'? In essence, I
suggest that if social rights are beset by the contradiction between capitalism
and democracy, that we explore the significance of their constitutional
iteration, as enunciated, that is, with constitutional force, and as unyielding
to the various accommodations we explored above. With the urgent appeal
not to displace the antinomic significance of social constitutionalism, we
might begin to conceptualize how the insistent strategic use of social rights
may import a real contradiction, the Hegelian/Marxist moment of the Dasein
der Widersprach, from which the system cannot retract. Let us look a little
more gradually about what this means, and why antinomy matters.

2. Constitutionalizing contradiction

To focus on antinomy is to pick up from Hegel, with Marx, not the drive to
culmination and synthesis, but the self-undermining moment of contra-
diction, of thought hitting upon its limit given the categories available it.
While in Marx contradictions are indices of concrete historical situations,
contrary to the cruder materialisms (of Engels and others), they [contra-
dictions] are not to be understood as merely the reflections in thought of real
material antagonisms. They point instead to a shortfall of the categories
available to us to make sense of the processes of value production and social
reproduction, the mismatch between the categories of thought and the modes
of social being. Their emergence as contradictions marks the crisis points of
articulation, of expressibility, and of intelligibility: of meaninglessness that
is experienced as such. It is important to emphasize this experiential
dimension, the lived incomprehensibility (the `Dasein' of the contradiction,
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as it were) that emerges in particular experiential contexts and that carries its
potential energies. It is the lived dimension that is the potential site of
disruption of the economy of representation that would otherwise organize
meaning, seal it over and, in this state of self-immunization, place it out of
reach. For Frederic Jameson who has given us one of the most thoughtful
restatements of the concept, it is the dialectic that disrupts such finitude, that
refuses the sealing-over, that, to use his formulation, `translates the experi-
ence of finitude back into upsurges of transcendence.'65 Whether, as in
Marx, this movement receives a historical guarantee, is a separate issue. The
complexities that attend both Marx's and Jameson's positions need not
concern us here. Let us focus instead on what forces through as contradiction
against the structural conditions that make such an appearance, one might
put it, improbable. The reference to structural conditions here are those
under which people dwell and experience meaninglessness.

This discussion points us in a direction that we cannot possibly take here,
and I retain only the elements that return it to our concern with social rights.
And the key point is this: social rights as markers of society's commitment to
sustain lives of dignity for all its members, extend a vocabulary on which
meaninglessness may achieve what we might call hermeneutic traction as
injustice. To retrieve the hermeneutic link to injustice, let alone to act on it,
is improbable precisely because the register of justice that would authenti-
cate such a link has been disarticulated under the compulsion of market
thinking. Under these conditions, that the injunction `this is unjust' may still
invoke the aspiration of solidarity contained in social constitutionalism is at
once the mark of the antinomic and of constitutional `traction'.

Let us be clearer through the use of a few examples. The following are
instances of meaninglessness felt and lived as an experiential deficit. In each
case (political) reflexivity, that is, the notion that things could be otherwise,
has collapsed into a semblance of necessity. The critical task is to disrupt this
semblance and to level against that which carries the mark and seal of
necessity an injunction against injustice: to confront it as unnecessary

suffering.66 In each case, then, the critical task is to discern in the situation
the antinomy that might acquire hermeneutic traction, be signified as
injustice, and acted on as such. It is here that the constitutional contradictory
iteration of social rights constitutionalism against market thinking, and the
former's unwavering insistence on solidarity, may provide the leverage.

Where it is made to appear that there is no other rational way to organize
the economy than through markets, political-democratic alternatives are
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eclipsed as a matter of reason. Necessity takes the form of the
`unaffordability' of social protection, antinomic because it occurs in the
midst of a general increase in resources that derives from expanded capitalist
reproduction. The antinomy appears in the life of those who toil to generate
value for the market, is experienced as the injury of massive job insecurity
and stagnant wages, and can emerge as the injustice of the withdrawal of
recognition. Where it is made to appear that there is no other rational way to
organize social labour than through the deregulation of the labour market,
the injury is expressed as the sacrifice of a generation, where with unemploy-
ment raging at over 50 per cent amongst the young (I am referring here to the
cases of Greece and Spain) only one in two are likely to be able to ever work

at all. Meaninglessness inheres in the situation of a sacrifice exacted and not
acknowledged. The antinomic is experienced as a crisis of intelligibility and
expressibility: an injunction of injustice that cannot achieve inscription on a
register of market justice, but only as a claim against the withdrawal of
(intergenerational) solidarity. Where it is made to appear that there is no
other rational way to organize social production than through the profit
motive and through market-driven innovation, it appears as the meaningless-
ness of the destruction of work, where labour-intensive forms of production
radically yield to capital-intensive forms, rendering labour superfluous and
turning working people into redundant populations: the meaninglessness lies
in the experience of redundancy, and, as above, the withdrawal of recog-
nition. Where it is made to appear that there is no other rational way to
organize the workplace than through the maximization of individual utility,
it appears in the assumption of individual responsibility for one's occupa-
tional degradation, the necessary surrender to the dictates of management.
The meaninglessness is felt as the privatization of discontent and sense of
occupational failure. The `antinomic' here points to the withdrawal of
collective speaking positions and collective action opportunities to reverse
the degradation, as underwritten and guaranteed by the social right to work,
properly understood as enjoining collective and democratic categories.

At none of the junctures on which the withdrawal of meaning occurs is a
communicative-`agonistic' stance capable of redressing the usurpation of
value or the withdrawal of speaking position; the collapse, in other words, of
democratic defence to capitalist expropriation. Recognition, dignity,
solidarity can only be interpreted as antagonistic to the given economies
of representation, the recognition orders, the given distributions of con-
tingency and necessity, what RancieÁre with such insight called the `partage
du sensible' (the distribution of the sensible). The antinomic here, expressed
by RancieÁre as `dissensus', elevates contradiction as condition of the staging
of political subjectivities, where the collective is not thought of in terms of
identification but of enactment.

We can transfer this insight of RancieÁre's to radicalize Marshall's, in the
only way that does justice to his argument about continuity, one that could
not have foreseen at the time the paradigm change brought about by the
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totalizing ideology of the market. If Marshall argued for the continuity of
generations of rights as a means to overcome the injuries of class, it is
because the form of continuity that culminates in social rights can be read
back across the preceding generations to disturb received distributions and
class positions as sanctioned by property rights, by means of political rights.
To the dialectic unfolding of rights, each successive generation promises a
moment of transcendence. There is a clear message in Marshall against the
priority of market allocations and a synthesis that projects back along the
path of its culmination a different logic of distribution: at this point the
sequential dialectic turns transversal. For the radicalized Marshall, then,
continuity is understood as antinomic or not at all.

A useful practical example refers us back to the right to strike. In Laval

and Viking, the social right of Scandinavian workers to act to protect the
significant achievements of decades of social and labour protection was
deemed disproportionate vis-aÁ-vis the economic rights of entrepreneurs to
move their capital and hired labour around in a classic case of the race to
the bottom. Emboldened, perhaps, by the new constitutional mindset of
Europe's Constitutional Court, the employers' group at the ILO, in a move
that has created a protracted deadlock particularly conducive to the interests
of capital, challenged the settled interpretation of Convention 87 and
decades-long jurisprudence of the ILO that the constitutional protection of
the Freedom of Association extends to the right to strike.67 Note how clearly
the collectivist and individualist paradigms diverge here to fall on either
side of this dispute. Understood as a social right, freedom of association
enjoins democratic and collective categories and is therefore inseparable
from the right to strike as the collective-democratic expression of its
exercise. As an individual right, freedom of association attaches to the
individual's right to (or not to) associate, and is in fact inimical to collective
democratic expression and ultimately, to the extent that it may undercut
collective agreements and syndicalism, a clear move to `de-socialize'
freedom of association. Pooling the rights and their interpretations here
achieves nothing except an insidious commensuration, and the right, as a
social right, needs to be understood and exercised, against market-driven
harmonious and proportionate realignments, in its contradictory articulation
to individualism.

A series of political, and therefore reversible, decisions68 have con-
structed, buttressed, and underwritten the collapse of the constitutional
imaginary into its market form. There has been nothing necessary about this
construction or its protection; in fact it marks the increasingly desperate
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attempts of Europe's commissars to protect the market from itself.69 The
result has been an insidious constitutionalization of soft instruments, a
creeping, rushed, and unsystematic campaign to shore up monetary union
under the aegis of the constitutional, backed by the noxious exercise of
proportionality as optimization according to market metrics. The modest
suggestion of this article is to insist on the constitutionality of the political
decisions of societies to protect solidarity; it is that we insert `social rights'
in the gap between normative language and social experience, to enable the
hermeneutic traction I suggested earlier, to provide a measure against which
suffering is experienced not as necessary, but as a wrong. The suggestion is,
in other words, to import constitutional contradiction and to act on it.

As ever there are important limits to this political-phenomenological
endeavour to be conceded. We cannot suggest that the constitutional itera-
tion will provide anything like full expression: whatever the dividends of the
recourse to social rights, they will be `disciplined' to the Constitution's
semantic reach and the relative inertia of its imagination.70 Whatever the
constitutional register provides as means to harbour resistance to market
allocations will be over-determined by the particular selectivity of the
medium, in terms of what limits are placed on content, its self-referential
reach, its immunization against a range of alternatives, its constitutive
reductions. There is a second, more pervasive, danger, to be discerned. In
time there emerges a mis-alignment between the constitutional semantic of
social rights protection and the structures of market expansion. For
Luhmann, `if the level of complexity changes, the semantics that orients
experience and action must adapt to that change, otherwise it loses its
connection to reality.'71 In other words, when the embeddedness of the
(constitutional) semantics in the social structures that they give expression
to, is troubled, the ensuing strain between semantics and structures calls
forth a realignment of the former to the latter, an adaptation of semantics to
the new configuration of structure. Against this evolutionism, with its threat
of a comprehensive shift of the constitutional terrain, the question of holding
on to the semantics of solidarity and dignity becomes key to a critical project
of constitutionalism. The elevation of solidarity ± as dogmatic resource ± to
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constitutional value at the substantive level, and the constitutional
entrenchment of its non-negotiability at formal level, expresses the political
achievement of social rights constitutionalism, the decision to hold on to the
aspiration of solidarity in the face of all that the market presents under the
sign of necessity.

How interesting to rethink the notion of a `constitutional placeholder' on
the cusp of antinomy of the critical project: hostage to no functionality ±
because what is functional about contradiction? ± but with an emphasis now
on what is being held, and held to, the constitutional marks the limit point
beyond which there can be no yielding to market determinations without
collapsing the constitutional achievement itself.

149
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INTRODUCTION: LAW AND 
NEOLIBERALISM 

DAVID SINGH GREWAL*  

JEDEDIAH PURDY** 

“Neoliberalism” refers to the revival of the doctrines of classical economic 
liberalism, also called laissez-faire, in politics, ideas, and law. These revived 
doctrines have taken new form in new settings: the “neo-” means not just that 
they are back, but that they are also different, a new generation of arguments. 
What unites the two periods of economic liberalism is their political effect: the 
assertion and defense of particular market imperatives and unequal economic 
power against political intervention. Neoliberalism’s advance over the past few 
decades has reshaped most important domains of public and private life, and 
the law has been no exception. From constitutional doctrine to financial 
regulation to intellectual property and family law, market and market-
mimicking approaches are now commonplace in our jurisprudence. 

While the term “neoliberalism” may be unfamiliar to some American legal 
audiences, it is a common part of the scholarly lexicons of many disciplines and 
is widely used elsewhere in the world, notably in Latin America and Europe. 
Some of the explanation for the term’s unfamiliarity may be parochialism.1 But 
in the United States in particular, neoliberalism’s political expression has 
proven less the reincarnation of a doctrine thought to be abandoned (classical 
liberalism) than the intensification of a familiar and longstanding “anti-
regulatory” politics.2 Familiar as this political expression may be, it is our 
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         ** Robinson O. Everett Professor at Duke Law School. The authors wish to thank Katharine 
Bartlett, Corinne Blalock, James Boyle, Daniela Cammack, Stefan Eich, Jeremy Kessler, Roni Mann, 
Ralf Michaels, Madeline Morris, Samuel Moyn, and Christopher Schroeder, as well as participants in 
the Duke Law School 2014 faculty retreat for valuable comments. They are also grateful for the 
research assistance of Ariell Friedman and Jane Bahnson and for the superb work of the editors of Law 
& Contemporary Problems. 
         1.   As Jamie Peck observes, in spite of the association of neoliberalism with a “distinctively 
American form of ‘free-market’ capitalism . . . the term conspicuously lacks purchase in the United 
States itself—outside graduate-school seminar room and the organs of the left intelligentsia,” and “has 
largely remained a subterranean critics’ word.” JAMIE PECK, CONSTRUCTIONS OF NEOLIBERAL 
REASON 1–2 (2010). 
 2.  A combination of libertarianism and small-business, antistatist politics persisted throughout 
the twentieth century, forming a line connecting resistance to the New Deal, enthusiasm for the 
antiplanning arguments of Friedrich Hayek’s Road to Serfdom, and persistent elite mobilization against 
the regulatory and welfare states. ANGUS BURGIN, THE GREAT PERSUASION: REINVENTING FREE 
MARKETS SINCE THE DEPRESSION (2012). This last found famous expression in soon-to-be Justice 
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contention that U.S. legal scholars have much to gain by considering a variety of 
important changes in legal doctrine and scholarship through the lens of 
neoliberalism. We hope that, in demonstrating this point, the present issue of 
Law & Contemporary Problems will contribute to situating current legal 
debates in relation to global and long-term contests between market 
imperatives and democratic demands. 

Alongside diverse academic uses of neoliberalism, political leaders and 
social movements deploy the term variously in concrete struggles in different 
national settings. The result is a range of meanings that leaves some scholars 
worrying that the term is too vague or polemical for responsible use.3 We 
contend that to give it up would be a serious intellectual loss, and we hope in 
this special issue to bring it more fully into legal scholarship. We gladly 
acknowledge that neoliberalism is not conceptually neat and cannot be defined 
by a set of necessary and sufficient conditions for its use—a problem, if it is a 
problem, that neoliberalism shares with many other “essentially contested 
concepts,” such as conservatism, individualism, and democracy.4 We define 
neoliberalism instead contextually, with reference to the situations in which 
neoliberal claims are prominent, and pragmatically, in terms of what those 
claims accomplish. Neoliberalism is an overlapping set of arguments and 
premises that are not always entirely mutually consistent, and that are united by 
their tendency to support market imperatives and unequal economic power in 
the context of political conflicts that are characteristic of the present historical 
moment. 

As we use it here, neoliberalism refers to a set of recurring claims made by 
policymakers, advocates, and scholars in the ongoing contest between the 
imperatives of market economies and nonmarket values grounded in the 

 

Lewis Powell’s 1971 memorandum for the Chamber of Commerce, urging a concerted campaign 
against “socialism.” Memorandum from Lewis F. Powell to Eugene Sydnor, Attack on American Free 
Enterprise System (Aug. 23, 1971), available at http://law.wlu.edu/deptimages/Powell%20Archives/ 
PowellMemorandumTypescript.pdf [hereinafter Powell Memorandum]. 
 3.   Some of the doubt arises from the fact that those who use the term are mainly critics of what 
they call neoliberalism, while few, if any, claim it positively, which results in raising suspicions that the 
term is merely polemical or denunciatory.  Perhaps still more doubt comes from the fact that 
“neoliberalism” is used to name a variety of policy programs and intellectual positions, a warning that it 
may lack a core definition.  On the frequency of the term’s use, see Taylor C. Boas & Jordan Gans-
Moore, Neoliberalism: From New Liberal Philosophy to Anti-liberal Slogan, 44 STUD. COMP. INT’L 
DEV. 137 (2009); Terry Flew, Michel Foucault’s The Birth of Biopolitics and Contemporary Neo-
liberalism Debates, 101 THESIS ELEVEN 44, 44–45 (2012).  For complaints about imprecision in the use 
of the term, see, e.g., Flew, supra at 44–45. For a more sympathetic assessment, see PECK, supra note 1, 
at 15 (“The tangled mess that is the modern usage of neoliberalism may tell us something about the 
tangled mess of neoliberalism itself.”). 
 4.  Other examples include capitalism, socialism, communitarianism, originalism, realism, 
liberalism itself, and arguably law. “Essentially contested concepts,” as Walter Gallie first defined 
them, are “concepts the proper use of which inevitably involves endless disputes about their proper 
uses on the part of their users.” Walter Gallie, Essentially Contested Concepts, PROC. OF THE 
ARISTOTELIAN SOC’Y, 167, 169 (1956). By using this idea, we intend no claim concerning the possible 
differences between “essentially contested” and “essentially contestable” concepts, nor the difference 
between a “concept” and a “conceptualization” (understood as a particular realization of a concept). 
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requirements of democratic legitimacy. Of course, neither the “market” nor 
“democratic politics” is a given domain, a natural kind, but, as ideal types, they 
represent competing and potentially opposed principles of social ordering, as 
we discuss in greater detail below. More specifically, our argument in this article 
does not concern markets considered abstractly, but markets deployed to 
further capital accumulation under present historical conditions. Of course 
markets have not always functioned in the way they do under capitalism and, 
more speculatively, they could be deployed for other social purposes under 
other political circumstances.5 Finally, we also recognize that the term 
“capitalism” may seem old-fashioned or otherwise confusing to many scholars. 
In this article, we use it to denote a range of related socioeconomic systems in 
which private contracting through markets is used as a means of collective 
ordering among persons differing in their initial resource endowments—and 
thus in a range of important agentive capacities.6 

Neoliberal claims advance the market side of this contest in capitalist 
democracies between capitalist imperatives and democratic demands. The 
contest is persistent because of pressures that capitalist markets make on the 
legal and political order—pressures not just for familiar protections of property 
and contract, but also for a favorable return on investment and managerial 
authority (“freedom to manage”). Neoliberalism, like classical liberalism before 
it, is also associated with a kind of ideological expansionism, in which market-
modeled concepts of efficiency and autonomy shape policy, doctrine, and other 
discourses of legitimacy outside of traditionally “economic” areas. 

Democracy, however, makes its own demands, which can prove 
incompatible with capitalist imperatives and hostile to the conceptions of 
personhood and politics that the latter imperatives entail.7 Democratic citizens 

 

 5.  For an account of precapitalist markets in the ancient world, see NEVILLE MORLEY, TRADE 
IN CLASSICAL ANTIQUITY (2007); for an account of how markets might be deployed as instruments of 
socialist planning, see JOHN ROEMER, EQUAL SHARES: MAKING MARKET SOCIALISM WORK (1996). 
Note that the substantive commitment to market-making in neoliberalism is analytically separable from 
microeconomic analysis (which is why the new welfare economics was of use to socialist economists 
interested in the strategic use of the price mechanism in centrally planned regimes.) For a 
programmatic argument defending the strategic use of markets to oppose capitalist prerogatives, see 
Carlos Salinas de Gortari & Robert Mangabeira Unger, The Market Turn Without Neoliberalism, 
CHALLENGE, Jan.–Feb. 1999, at 14. 
 6.  More precisely, a historical-institutionalist account of capitalism need not endorse the view 
common to some strands of Marxism conceiving capitalism as a total system both driven to and 
sustained by mechanisms of surplus-value extraction. Whether our account proves ultimately 
compatible with this view is something we cannot here consider. For a recent institutional analysis of 
the political economy of capitalism, which proceeds via a “parametric specification” of standard social-
science models tailored to this historical system, see Wolfgang Streeck, Taking Capitalism Seriously: 
Towards an Institutionalist Approach to Contemporary Political Economy, 9 SOCIOECON. REV. 137, 
140 (2011). For a critique of the view of “capitalism” as a totalizing system and an effort to engage it as 
a constructed one, see Fred Block, Deconstructing Capitalism as a System, 12 RETHINKING MARXISM 
83, 89 (2000). For a historical study of the decline of midcentury mixed systems and the reemergence of 
neoliberal capitalism in the last quarter of the twentieth century, see ANDREW GLYN, CAPITALISM 
UNLEASHED: FINANCE, GLOBALIZATION, AND WELFARE (2006). 
 7.  We do not intend any technical or strict sense of “democracy”; in fact, our use of the term 
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tend to hold a set of expectations about economic and political life that may go 
beyond or even contradict market logic: for instance, a reasonable level of 
economic opportunity, distributive fairness, workplace security, community and 
solidarity, and civic equality.8 When pressed in politics, these popular 
expectations become candidates for criteria of democratic legitimacy.9 
Neoliberalism, then, takes its meaning from this contest between market 
imperatives and democratic demands; it names a suite of arguments, 
dispositions, presuppositions, ways of framing questions, and even visions of 
social order that get called on to press against democratic claims in the service 
of market imperatives. 

We must emphasize that this contest between democratic demands and 
market imperatives always unfolds in a particular social context, which does 
much to set its terms. There may be times and places in which historical 
circumstances permit the extensive realization of both capitalist market 
relations and the demands of democratic politics. For example, as we argue 
toward the end of the article, a swathe of the rich North Atlantic world enjoyed, 
in the immediate postwar era, a measure of immunity from clashes between 
capitalism and democracy owing to historically exceptional rates of growth.10 As 
that growth has abated, we have seen a return to a set of conflicts that marked 
earlier eras of capitalist expansion. Neoliberalism plays an ideological role in 
this context, during the decades that comprise what might be called the “post-

 

applies to any political and legal order that is popularly responsive because it requires a robust level of 
practical consent to survive. For a recent defense of democracy as a “second-order” mechanism of 
social choice (defended against alternatives, including the market) used to determine first-order 
institutional responses to social problems, see JACK KNIGHT & JAMES JOHNSON, THE PRIORITY OF 
DEMOCRACY: POLITICAL CONSEQUENCES OF PRAGMATISM (2011). See also infra note 63. 
 8.  This list is meant to be exemplary but, of course, not exhaustive.  It should be noted that many 
advocates of neoliberalism hope that a greater reliance on market modes of allocation will deliver these 
and other goods more readily and widely than other systems. Conforming to market imperatives is 
sometimes suggested as a proxy policy for providing these social needs directly, as has been suggested 
since the time of Adam Smith. See Istvan Hont & Michael Ignatieff, Needs and Justice in the Wealth of 
Nations, in WEALTH AND VIRTUE: THE SHAPING OF POLITICAL ECONOMY IN THE SCOTTISH 
ENLIGHTENMENT 13–44 (Hont & Ignatieff eds., 1983). 
 9.  Crises of “democratic legitimacy,” in the sense we mean here, may occur in regimes that are 
not formally democratic—and arguably have occurred many times in recent decades, from Latin 
America to Eastern Europe to North Africa. By describing this basic tension, we are not trying 
otherwise to offer a unifying interpretation of the dynamics underlying these different crises. Indeed, as 
these examples suggest, democratic legitimacy may also be in tension with economic regimes of a state-
socialist and corporatist variety; however, neoliberalism specifically addresses the tension between 
democratic legitimacy and the imperatives of capitalist markets. 
 10.  This is a major theme of Wolfgang Streeck’s recent work. See Wolfgang Streeck, The Politics 
of Public Debt: Neoliberalism, Capitalist Development and the Restructuring of the State, 15 GERMAN 
ECON. REV. 143, 143–44 (2013); Wolfgang Streeck, The Crises of Democratic Capitalism, 71 NEW LEFT 
REV. 5, 12 (2011). See also text accompanying notes 64–75. It is also a central to Thomas Piketty’s 
landmark empirical analysis of capitalism and inequality, which centers on the exceptional postwar 
interlude in which the (after-tax) return to capital was briefly outpaced by aggregate growth in the 
economy overall, leading to declining levels of inequality during those decades. See THOMAS PIKETTY, 
CAPITAL IN THE TWENTY-FIRST CENTURY (Arthur Goldhammer trans., 2014). 
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postwar.”11 
In most prominent cases, neoliberalism has shielded market relations from 

particular kinds of politicization. This shielding is, in many ways, its signature 
move—and the one that is most straightforward to identify. For example, 
neoliberal arguments were deployed against economic planning in a wide range 
of countries in the middle of the twentieth century and against constitutional 
scrutiny of economic inequality in the United States in the 1960s and 1970s.12 At 
other times, however, neoliberalism has supported the affirmative use of 
political power to restructure areas of law and social life along market lines, 
from labor relations to universities to the professions.13 Therefore, the 
neoliberal position can appear shape-shifting, both because policy stakes vary 
with time and place, and because neoliberalism gets put to work in several 
postures. It is used (1) defensively, to preserve existing market relations; (2) 
affirmatively, in support of the roll-out of market-making policies; and (3) 
ideologically, as the basis of an account of government’s purposes and an 
account of political legitimacy.14 This variation in use is part of the reason for 
doubts about the term’s coherence; nevertheless, the coherence becomes clear 
enough at a different level of generality.15 This variation is, of course, most 
pronounced with respect to different national trajectories, and we should note 
that our concern is mainly with the impact of neoliberalism on U.S. law, with 

 

      11.    On the “post-postwar,” see David Singh Grewal, The Laws of Capitalism, 128 HARV. L. REV. 
626, 631 (2014) (reviewing PIKETTY, supra note 10). 
 12.  See generally F.A. HAYEK, THE CONSTITUTION OF LIBERTY 162–75 (1960); Powell 
Memorandum, supra note 2. 
 13.  See generally COLIN LEYS, MARKET-DRIVEN POLITICS: NEOLIBERAL DEMOCRACY AND THE 
PUBLIC INTEREST (2001). 
 14.  On this transformation in underlying ideas of legitimacy and its effect on governance, see 
Colin Leys, The Cynical State, 42 SOCIALIST REG. 1 (2006). 
 15.  In this vein, Wendy Brown cautions that the popular concept of neoliberalism, which equates 
it “with a radically free market: maximized competition and free trade achieved through economic de-
regulation” may inadvertently “reduce neo-liberalism to a bundle of economic policies with inadvertent 
political and social consequences.” Wendy Brown, Neo-liberalism and the End of Liberal Democracy, 7 
THEORY & EVENT 1, 2 (2003). She suggests instead—following Michel Foucault’s prescient lectures on 
neoliberalism from the late 1970s—that students of neoliberalism focus on “the political rationality that 
both organizes these policies and reaches beyond the market.” Id. Without such a focus, we risk 
obscuring “the specifically political register of neo-liberalism in the First World, that is, its powerful 
erosion of liberal democratic institutions and practices in places like the United States.” Id. While they 
are not incompatible (and indeed, are often combined), it is possible to distinguish two strands of 
current interest in neoliberalism, one coming from a tradition of radical political economy, the other 
out of Foucauldian social theory, particularly following the publication of Foucault’s prescient lectures 
on the “birth of biopolitics.” See MICHEL FOUCAULT, THE BIRTH OF BIOPOLITICS: LECTURES AT THE 
COLLÈGE DE FRANCE, 1978–1979 (2010). Both direct attention to the governing structures and 
ideologies of capitalism, but the former does so with greater attention to the class-dominated nature of 
those structures and ideologies, whereas the latter is characteristically concerned with the operations of 
“governmentality” and the way that knowledge constitutes a form of generative power in the 
construction of a social order. For the former, see, e.g., ANDREW GLYN, CAPITALISM UNLEASHED: 
FINANCE, GLOBALIZATION AND WELFARE 129–30 (2006); DAVID HARVEY, A BRIEF HISTORY OF 
NEOLIBERALISM 18–19 (2005). On the latter, see Brown, supra at 2–4. On the distinction at large, see 
generally Flew, supra note 3. 
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reference to other countries that have shared the midcentury experience of a 
relatively regulated or “mixed” economy in an era of high postwar growth.16 

Even while the substance of neoliberal positions varies, we argue that 
neoliberalism has had the consistent purpose of promoting capitalist 
imperatives against countervailing democratic ones. More specifically, four 
overlapping premises mark the neoliberal attitude and make up much of its 
argumentative repertoire. The first premise is an efficiency-based “market 
fundamentalism,” or the view that strong property rights and private 
contracting rights are the best means to increase overall welfare, with the sole 
justification for “political intervention” being to “correct market failures.” The 
second premise is another version of market fundamentalism, based on the 
belief that strong property rights best protect the equal freedom and dignity of 
individuals, so that a commercial social order governed by the market is the 
most decent society that is possible to achieve. Neoliberalism’s third 
overlapping premise, often a backstop for the first two, is a pessimistic denial 
that democratic politics and public institutions can successfully shape and 
discipline economic affairs—a supposition, in short, that alternatives to the 
“market-fundamentalist” agenda are futile and likely to backfire, even if 
market-fundamentalist programs fail to deliver on their advertised promises.17 
The last premise is the most diffuse but arguably the most important: a set of 
implicit bounds that is ostensibly pragmatic but typically less than fully argued 
for, which defines some policy options (such as nationalizing banks) as “off-the-
wall” in respectable and influential conversations, thus setting presumptive 
limits on political possibility.18 Although this conception of neoliberalism is an 
 

 16.  Although we do recognize a variety of national (and, indeed, subnational) conflicts that shape 
any particular history, we do not subscribe in this instance to the currently fashionable orientation to 
extremely localized arguments. All localities are connected in a system of international economic 
governance that was designed to be—and is—global in scope. Recognizing the dialectic between local 
conflicts and global structures should not mean neglecting either of them, even though it complicates 
any pretension to a single universal narrative of development or progress. For an insightful account of 
how neoliberal globalization is influencing the shape of the regulatory state (in its market-making 
capacity) in the developing world, see Kanishka Jayasuriya, Regulatory State with Dirigiste 
Characteristics: Variegated Pathways of Regulatory Governance, in THE RISE OF THE REGULATORY 
STATE OF THE SOUTH: INFRASTRUCTURE AND DEVELOPMENT IN EMERGING ECONOMIES 185, 190–
94 (Navroz K. Dubash & Bronwen Morgan eds., 2013). 
 17.  However logically distinct, these strands are connected in a variety of ways, coming together in 
the argument that has been termed TINA (“there is no alternative”), which was supposedly coined by 
and became a catchphrase of Margaret Thatcher, and has become a rallying cry for parts of the anti- or 
counter-globalization movement. Thatcher used it in many important speeches. See, e.g., Margaret 
Thatcher, Press Conference for American Correspondents in London (June 25, 1980), available at 
http://www.margaretthatcher.org/Speeches/displaydocument.asp?docid=104389&doctype=1. On the 
role of TINA in the assessment of the recent financial crisis, see PHILIP MIROWSKI, NEVER LET A 
SERIOUS CRISIS GO TO WASTE: HOW NEOLIBERALISM SURVIVED THE FINANCIAL MELTDOWN 241–
42 (2013). On the rhetoric of reaction in conservative ideology generally, which is often focused on the 
alleged unworkability of alternatives to the status quo, see generally ALBERT O. HIRSCHMAN, THE 
RHETORIC OF REACTION: PERVERSITY, FUTILITY, JEOPARDY (1991). 
 18.  Of course, these limits can and do change with context.  See JACK BALKIN, CONSTITUTIONAL 
REDEMPTION: POLITICAL FAITH IN AN UNJUST WORLD 179–82 (2011) (for an account of how ideas 
about legal changes can be “on” or “off-the-wall”). 
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ideal type, intended neither to classify particular academic arguments nor to 
name the necessary and sufficient conditions of neoliberalism, we imagine that 
many readers will recognize these elements even without such classification.19 

To characterize these four premises as the elements of neoliberalism is not, 
of course, to condemn them without further analysis, nor to denounce their 
advocates. This neoliberal repertoire is attractive to so many scholars and 
policymakers in our time for a set of good-faith reasons. A widespread collapse 
of faith in government’s ability to deliver on democratic demands along with a 
deep and deserved disillusionment with “actually existing socialism” has led to a 
conviction among many well-meaning people that “actually existing capitalism,” 
for all its problems, is the best regime that can be realized in practice. 
Neoliberal premises have helped to guide this disappointment with politics 
toward a renewed faith in “the market,” rather than toward a more insistent 
experimentation with other ways of imagining democratic supervision of the 
economy. 

Crucially, however, neoliberalism can never be a self-consistent and 
thoroughgoing program because the market imperative can never simply “win.” 
This is so for two reasons—one conceptual, the other political. First the 
conceptual limitation: The very idea of a “market” has no operational content 
without a series of prior political decisions that define and allocate economic 
rights, such as property and the power to contract—who owns what, what they 
may do with what they own, and how they may contract with others. These legal 
building blocks of a market, in turn, depend upon relatively widespread popular 
legitimation.20 Thus, disputes that are styled (however usefully or unavoidably) 
as about the extent of the market—for example, disputes over privatization of 
municipal water systems—must always presuppose a political and legal 
framework that forms a specific market in the first place. That limitation is 
conceptual: the idea of a “pure market” is empty without specific legal content. 
The second limitation on the full realization of the neoliberal agenda is political: 
any form of responsive governance faces perennial demands to depart from 
market discipline. These demands may range from simple rent-seeking to 

 

 19.  In an oft-cited passage, David Harvey defines the term thus: “We can . . . interpret 
neoliberalization either as a utopian project to realize a theoretical design for the reorganization of 
international capitalism or as a political project to re-establish the conditions for capital accumulation 
and to restore the power of economic elites.” HARVEY, supra note 15, at 19. Harvey argues that “the 
second of these objectives has in practice dominated.” Id. One important effect that these claims have 
conjointly is to disregard or downplay legally constituted structural settings—that is, the constructed 
rather than natural character of much of the social order—as was argued forcefully by the Critical 
Legal Studies movement in its critique of legal ideology. For a recent account of neoliberalism in 
financial regulation that extends this critique, see Roni Mann, Paradigms of Financial Regulation and 
the Transformation of Capital Requirements (Apr. 8, 2013) (unpublished manuscript), available at 
http://www.wzb.eu/sites/default/files/u32/rmann_text_co_paradigms_of_financial_regulation.pdf. 
 20.  See, e.g., ROBERT L. HALE, FREEDOM THROUGH LAW (1952) (making this argument through 
extensive legal example); Amartya Sen, The Moral Standing of the Market, in ETHICS AND ECONOMICS 
1, 13 (Ellen Frankel Paul et al. eds., 1985) (pursuing the same argument through an analysis of the 
moral standing and institutional value of markets). 
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widely shared and articulated democratic commitments. The combination of 
these two limitations on the realization of the neoliberal agenda means that the 
contests in which neoliberal arguments recur concern both the very definition of 
markets and the specific question of who will be subjected to market discipline. 

To put it more bluntly, the opposition between “market” and “state” as 
conventionally posed is nonsensical. What the neoliberal position advances is 
not a claim of “market against state” or even simply a push for “more market, 
less state,” but rather a call for a particular kind of state.21 In this respect, the 
postwar school of German economic thought called “ordo-liberalism” advances 
a much more coherent application of a market ideology than neoliberalism.22 It 
does so (1) by describing what form of governance a state must pursue to 
uphold markets, and (2) by providing a fuller range of consequentialist reasons 
according to which the state should support markets than standard efficiency 
criteria alone. Although ordo-liberalism and neoliberalism are often discussed 
together (as early as Michel Foucault’s lectures on biopolitics from the 1970s), 
ordo-liberalism differs from neoliberalism in salient respects, particularly in its 
express theorization of the state as an instrument to enforce market processes 
that are independent, if necessary, of democratic legitimation.23 We find it 
normatively unattractive on democratic grounds, but it offers a more coherent 
institutional analysis of political economy than neoliberalism. 

The questions that neoliberalism addresses at the deepest level, then, are 
not How much market?, or How much governance?, but Which interests will 
enjoy protection, whether as property rights, constitutional immunities, or 
objects of special regulatory solicitude, and which others will be left vulnerable 
or neglected? Unavoidably, these are contests over the distribution of economic 
claims and privileges and even of market discipline itself.24 As we noted in the 
opening passages of this article, skeptics of the term neoliberalism sometimes 

 

 21.  As Jamie Peck and Adam Tickell explain, “[o]nly rhetorically does neoliberalism mean ‘less 
state;’ in reality, it entails a thoroughgoing reorganization of governmental systems and state-economy 
relations.” Jamie Peck & Adam Tickell, Conceptualizing Neoliberalism, Thinking Thatcherism, in 
CONTESTING NEOLIBERALISM: URBAN FRONTIERS 26, 33 (Helga Leitner et al. eds., 2007). As Peck 
notes elsewhere: “capturing and transforming the state was always a fundamental neoliberal 
objective . . . Notwithstanding its trademark antistatist rhetoric, neoliberalism was always concerned—
at its philosophical, political, and practical core—with the challenge of first seizing and then retasking 
the state.” Peck, supra note 3, at 4. 
      22.  On ordoliberalism, see Werner Bonefeld, Freedom and the Strong State: On German 
Ordoliberalism, 17 NEW POL. ECON. 633 (2012). Note that more research remains to be done to draw 
out the connection between ordoliberalism and neoliberalism, as a matter of both intellectual and 
economic history. As pertains to our critique here, it may be that, where they succeed, neoliberal policy 
reforms operate on unexamined ordo-liberal premises, using state power to introduce or reinforce 
market processes.  
 23.  On the connection between neoliberalism and the earlier German “ordo-liberalism,” see 
Foucault, infra note 44. See also Bonefeld, supra note 22. 
 24.  This conception of market discipline as itself something that capitalism distributes unevenly is 
inspired by Karl Polanyi. See, e.g., Karl Polanyi, The Economy as Instituted Process, in TRADE AND 
MARKET IN THE EARLY EMPIRES 243–70 (Polanyi et al., eds., 1957). See also the contemporary 
reconstruction of his argument in Block, supra note 6, and Streeck, supra note 6, at 150–53. 



INTRODUCTION_PURDY_GREWAL_BOOKPROOF (DO NOT DELETE) 1/9/2015  12:36 AM 

No. 4 2014] INTRODUCTION: LAW AND NEOLIBERALISM 9 

point out that it is hard to identify an entirely consistent program to attach to it. 
On our analysis, this ambiguity is unavoidable, even expected: there cannot be 
such a program, only a series of partial approaches to it in the face of specific, 
countervailing alternatives. The coherence of these approaches, understood in 
the context of conflicts between market imperatives and countervailing 
democratic demands, just is the coherence of neoliberalism. 

Partly for this reason, we focus this issue of Law and Contemporary 
Problems on neoliberalism’s relation to law. Whether defensive or offensive, 
whether through a “rolling back” of regulation or a “rolling out” of market-
style governance,25 neoliberalism is always mediated through law. The disputes 
it addresses are embedded in such questions as the scope and nature of property 
rights (including intellectual property), the constitutional extent of the 
government’s power to regulate, the appropriate aims and techniques of 
administrative agencies, and the nature of the personal liberty and equality that 
basic constitutional protections enshrine. These, among many other elements, 
constitute both the sphere of institutions and relations that we call market 
capitalism and the activity of political (and so, potentially democratic, or at least 
popularly responsive) governance. 

Understanding neoliberalisms’s role in recent legal developments should 
concern all those who agree, as Philip Mirowski has recently written, “that 
current market structures can and should be subordinate to political projects for 
collective human improvement.”26 Like many of the contributors to this issue, 
we share this concern: it motivates our interest in these questions. Although 
some contributors in the pages that follow engage actively the question of how 
the neoliberal turn in a substantive area of law is being resisted, or can be 
reconfigured, we do not, in this introductory article, attempt to defend any 
particular alternative to neoliberalism. Nor do we believe that a critique of our 
kind must be accompanied by such an account. However, we do wish to note 
that the experience of a different accommodation between the demands of 
democracy and those of the market economy remains within the living memory 
of many hundreds of millions of people who have enjoyed lives of relative 
security in postwar welfare states.27 Decent societies in which markets play a 
subordinate role to other decisionmaking processes are not utopian fantasies, 
however unsustainable any particular accommodation between capitalism and 
democracy may have become in recent decades. 

 

 25.  On “rolling back” and “rolling out” as interrelated modes of neoliberal governance, see PECK, 
supra note 3, at 22. 
 26.  MIROWSKI, supra note 17, at 15. 
 27.  Although we do not recommend any particular social-democratic arrangement as the obvious 
solution to problems today, we think it is important not to lose sight of the fact that alternatives to the 
neoliberal normalization of market relations have been historically realized in a wide range of societies. 
For a personal account of growing up in a state in which the market played a subordinate role to 
democratic decisionmaking in many important arenas (and a defense of this normative priority), see 
TONY JUDT, ILL FARES THE LAND (2011). 
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I 
NEOLIBERALISM AND CLASSICAL LIBERALISM 

Our approach connects neoliberalism with classical liberalism—another of 
those seemingly indispensable terms that turn out to resist clean definition. In 
its economic dimension, as the doctrine of laissez-faire, classical liberalism 
sought to define an area of social life standing outside of or prior to political 
governance and not appropriate for political decision. In the lore of U.S. law, 
this is often described as the doctrine of the “Lochner era,” a reality that is also 
a simplification. In the late-nineteenth and early-twentieth centuries, U.S. law 
enforced classical liberalism’s state–market boundary in erratic but important 
constitutional doctrines of personal economic liberty, as in the notorious 
Lochner case, but also in structural limits on Congress’s power to regulate 
“commerce.”28 Just as importantly, U.S. “private” law maintained a relatively 
laissez-faire system of labor contracts, authorized private business-owners and 
other property-holders to enforce racial hierarchy (and therefore perpetuate 
economic stratification along racial lines) by refusing to do business with 
minorities, and otherwise established the underlying structure of economic 
power that the constitutional doctrines intermittently protected from legislative 
adjustment.29 

As with today’s neoliberalism, classical liberalism was not a unified 
theoretical structure, nor did it take one unique legal form. Those who 
defended market imperatives shifted among welfarist arguments (that markets 
are good for everyone because they increase wealth),30 fairness arguments (that 

 

 28.  A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 548–50 (1935); Hammer v. 
Dagenhart, 247 U.S. 251, 273 (1918); Lochner v. New York, 198 U.S. 45, 56–57 (1905). Many scholars 
have highlighted that the “Lochner era” was never characterized by consistent laissez-faire doctrine 
and that much work was done in these cases by changing conceptions of the state police power, rather 
than by strict personal rights of contract. Jack M. Balkin, “Wrong the Day It Was Decided”: Lochner 
and Constitutional Historicism, 85 B.U. L. REV. 677 (2005); HOWARD GILLMAN, THE CONSTITUTION 
BESIEGED: THE RISE AND DEMISE OF LOCHNER ERA POLICE POWERS JURISPRUDENCE 1–18 (1993) 
(explaining the historiographic origins and methodological stakes of the revisionist movement); Charles 
W. McCurdy, The “Liberty of Contract” Regime in American Law, in THE STATE AND FREEDOM OF 
CONTRACT 161, 161–97 (Harry N. Scheiber, ed., 1998) (tracing the origins and variations of the free-
labor idea); Victoria F. Nourse, A Tale of Two Lochners: The Untold History of Substantive Due 
Process and the Idea of Fundamental Rights, 97 CAL. L. REV. 751, 756–57 (2009). All of this only 
enriches the picture of Lochner and other such cases as aspects of the contest between political 
regulation and market imperatives. 
 29.  See generally ROBERT L. HALE, supra note 20, at 1–28 (setting out the relationship between 
public law, including constitutional law, and the “private” exercise of economic power); William E. 
Forbath, The Ambiguities of Free Labor: Labor and the Law in the Gilded Age, 1985 WISC. L. REV. 767 
(1985) (exploring the relation between public-law and private-law versions of economic liberty and 
economic power in the late nineteenth and early twentieth centuries); but see Buchanan v. Warley, 245 
U.S. 60, 77–78 (1917) (holding housing segregation law unconstitutional on liberty-of-contract 
grounds). 
 30.  For a classic statement justifying the wealth-producing inequalities of the modern division of 
labor in market societies, see ADAM SMITH, WEALTH OF NATIONS 1.i.11 (1991). For a discussion of 
Smith’s position, see Istvan Hont & Michael Ignatieff, Needs and Justice in the Wealth of Nations, in 
WEALTH AND VIRTUE: THE SHAPING OF POLITICAL ECONOMY IN THE SCOTTISH ENLIGHTENMENT 1 
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markets treat all participants alike, unlike labor protections and other laws, 
which laissez-faire’s defenders classified as rent-seeking and class privilege),31 
liberty arguments (that there really is a natural or constitutional right to pursue 
careers open to talents, which implies, for instance, the Lochner doctrine of free 
contract),32 and “anti-utopian” or common-sense arguments to the effect that 
laissez-faire was the only workable economic system.33 These argumentative 
devices of classical liberalism parallel those of today’s neoliberalism. 

What accounts for the return of such arguments within neoliberalism and 
the perspective they crystallize—in other words, what accounts for the arrival of 
the “neo-”? Much of the answer, we believe, lies in the revival of concrete, 
material conflicts over the distribution of resources and power, particularly in 
the advanced industrial countries.34 During the second half of the nineteenth 
century and the early decades of the twentieth, it was quite ordinary to 
recognize that a paradigm of these conflicts, the clash of capital and labor, was 
front and center in questions of political economy.35 The legal doctrines of 
classical liberalism typically worked to secure boundaries between the claims of 
capital and those of labor.36 Classical liberalism’s doctrines regulated a conflict 
that was widely recognized as being both basic to modern commercial societies 
and inescapably mediated through legal choices. From the prohibition of labor 
unions through the shackling of government regulations, the ideology of 
classical liberalism secured the structures and fundamental relations of early 
industrial capitalism from collective interventions that threatened its ideal of 
“free contract.” But throughout, courts and other actors were fairly transparent 
about what they were doing and why they thought these actions were justified. 
Conflict over the terms of shared socioeconomic life in modern commercial 
societies was simply endemic; class divisions were undeniable, and the problem 
was managing the tensions they produced through enlightened pedagogy and 

 

(Hont and Ignatieff eds., 1983). 
 31. Lochner, 198 U.S. at 59–61. 
 32.  See Slaughter-House Cases, 83 U.S. 36, 118–19 (1873) (Bradley, J., dissenting) (making an 
argument sounding in liberty for laissez-faire freedom of contract). 
 33.  Max Lerner, The Social Thought of Mr. Justice Brandeis, 41 YALE L.J. 1, 28–32 (1931). 
 34.  Alongside this recurrence of a mode of distributive conflict familiar in earlier periods has been 
a concerted effort by intellectuals and politicians to revive classical liberalism in a new form. See 
BURGIN, supra note 2, at 12–54 (discussing the history of these intellectual efforts). See also DANIEL 
STEDMAN-JONES, MASTERS OF THE UNIVERSE: HAYEK, FRIEDMAND, AND THE BIRTH OF 
NEOLIBERAL POLITICS (2012). For a study of neoliberal think tanks, see Deiter Plehwe & Bernward 
Walpen, Between Network and Complex Organization, in NEOLIBERAL HEGEMONY: A GLOBAL 
CRITIQUE 27 (Dieter Plehwe, Bernhard Walpen, & Gisela Neunhöffer, eds., 2006). 
 35.  See, e.g., Abraham Lincoln, State of the Union Address (Dec. 3, 1861) (discussing the conflict 
of labor and capital, though also claiming proper liberal rights would shield the United States against 
the worst class divisions); Theodore Roosevelt, Address at Osawatomie, Kansas (Aug. 31, 1910) 
(criticizing the influence of business interests in politics and calling for new economic and welfare 
regulations). 
 36.  For example, Lochner had the effect of invalidating redistributive aims. See Cass Sunstein, 
Lochner’s Legacy, 87 COLUM. L. REV. 873, 878–80 (1987). 
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law.37 
What happened to the early-twentieth-century conflict between capital and 

labor? In the narrow, internal narrative of law, classical liberalism perished on 
or about March 29, 1937, with the Supreme Court’s repudiation of classically 
liberal constitutional constraints on economic regulation, which removed the 
last break on a flood of legislative and administrative adjustment of property, 
contract, labor, and the rest of economic life.38 These doctrinal changes 
amounted to a legitimation of the New Deal in the face of the Great Depression 
and massive congressional majorities for President Franklin Roosevelt. The 
doctrinal result was a constitutional settlement in which the Supreme Court 
largely left the federal government to define its own powers to regulate 
interstate commerce and the states to exercise economic regulation without 
significant due-process constraints.39 Constitutional interpretation turned to the 
noneconomic dimensions of personal liberty and equality, while in “private-
law” areas such as property, scholars and judges alike largely adopted the legal-
realist view that economic rights are political creations that give shape to 
economic life, not boundaries on political intrusion into the private economy.40 

These legal developments were symptoms, as much as causes, of the U.S. 
version of a transatlantic settlement on basic terms for a politically regulated 
marketplace. The recovery from the Great Depression and the end of World 
War II brought approximately thirty years of historically unique prosperity and 
consensus in the political economy of the United States and Western Europe. 
This prosperity was relatively widely shared across the Western world during 
the trente glorieuses, a time still remembered as the “golden age of capitalism.”41 
These prosperous decades had great and continuing intellectual consequence 
because, to many, they seemed to have settled a basic tension in democratic 
governance for the postwar capitalist world. They achieved, for a time, relative 
labor peace, widely shared increases in prosperity, and considerable consensus 
on the role of the state and the scope of democratic choice in economic life. 
This description leaves out many tensions and exclusions, and the trente 
glorieuses form no fit object for nostalgia; but this sketch of the settlement, in 

 

 37.  It may be unfamiliar for many legal scholars today to conceive a set of doctrines or ideas as 
comprehensible through the distributive settlement that they mediated. Nevertheless, it was true of 
classical-liberal doctrine, and we argue that same tendency characterizes neoliberalism today. 
 38.  West Coast Hotel v. Parrish, 300 U.S. 379, 391–92 (1937). See generally MORTON KELLER, 
REGULATING A NEW ECONOMY: PUBLIC POLICY AND SOCIAL CHANGE IN AMERICA, 1900–1933 
(1998) (detailing the origins and context of New Deal reforms); James Q. Whitman, Of Corporatism, 
Fascism, and the First New Deal, 39 AM. J. COMP. L. 750, (1991). 
 39.  Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964); Ferguson v. Skrupa, 372 U.S. 726 
(1963); Williamson v. Lee Optical, 348 U.S. 483 (1955); see also 2 BRUCE ACKERMAN, WE THE 
PEOPLE: TRANSFORMATIONS 279–311 (on the constitutional significance of the New Deal). 
 40.  See, e.g., ROBERT LEE HALE, supra note 20, at 3–18 (giving a classic statement of this 
argument). 
 41.  See THE GOLDEN AGE OF CAPITALISM: REINTERPRETING THE POSTWAR EXPERIENCE 
(Stephen A. Marglin & Juliet B. Schor eds., 1990). See also PIKETTY, supra note 10, on the broadly 
equitable economic growth of the postwar period. 
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practice and as a dominant ideological self-understanding for many in that era, 
strikes us as being broadly accurate.42 

That relatively settled historical moment stands in contrast to the contests 
over interest and principle in which neoliberalism has emerged, and also to the 
fraught time in which classical liberal doctrines of free contract held sway. The 
favored circumstances of the post–World War II era obscured the basic and 
continuing tension between the two defining imperatives of democratic 
capitalism that we discussed at the beginning of this introduction.43 Under a new 
series of pressures, both the settlement on the terms of a politically regulated 
marketplace and the impression of consensus around it have broken down, 
putting the disputes that neoliberalism aims to police squarely back on the 
agenda. 

Our concern in this article is to understand the relation of law to 
neoliberalism: to identify the ways that neoliberal efforts necessarily rely upon 
(and thus must engage) law, but also, more importantly, how apparently diverse 
jurisprudential trends show the impact, both subtle and direct, of the broader 
neoliberal moment in which the world finds itself today. A full examination of 
this impact must await the contributions to this issue, as these conceptual 
distinctions are most useful when they are distilled from specific conflicts. 
However, we hazard a few summary sentences here, on the question of what the 
“neo-” adds substantively, beyond demarcating the latest phase of liberalism. 

First, in the picture of economic life that neoliberalism celebrates, the 
touchstone act of personal choice is not the employment contract, as it often 
was in classical liberalism (and, in particular, in the Lochner line of cases), but 
instead the consumer purchase. Equality in economic life has thus been 
refocused from the distribution of power and income in the workplace to equal 
enjoyment of unfettered consumer choice, either as a buyer of traditional 
commodities or as a consumer of any other activity that can be recast as a form 
of individual consumption, such as education. Because the consumer conception 
of autonomy is not tethered to any specific institutional setting, it is easily 
extended to new areas, not just those such as educational or professional 
endeavors, where cash changes hands for “services,” but even voting. 

Second, neoliberalism proves compatible with normatively attractive 
doctrines of personal autonomy and identity that operate outside economic 
relations. The self-defining, self-exploring, identity-shifting constitutional 
citizen of recent Supreme Court discussions of race, gender, and sexuality 
(some tending “right,” others “left” in the current lexicon) reflects the 
consumer–citizen model of neoliberal economic doctrine in contrast with the 
stolid bourgeois ideal of the classical-liberal subject. Third, the intensity of 
governance in a technologically and economically hyper-complex world makes 

 

 42.  See JUDT, supra note 27. 
 43.  On the tensions in democratic capitalism, see Streeck, supra note 10, at 5; Leys, supra note 13, 
at 26–29. The tensions are more extensively discussed below. See infra text accompanying notes 65–77. 
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it inescapably clear that neoliberalism can never be a “hands-off” antiregulatory 
doctrine as classical liberalism purported to be. Neoliberal governance cannot 
fall back on the old differentiation of public and private or to a naturalized 
domain of “the economy” and expect these ideological formulations to succeed 
in securing the prerogatives of capital at present. Instead, it must work through 
overt choices about ways of shaping social and economic life and strive to 
secure consent to these.44 Finally, today, the politics of debt are as salient as 
those of labor solidarity at the start of the twentieth century, and neoliberal 
claims have arisen in fights over austerity policies and the political and 
constitutional status of national debt and spending levels.45 

II 
NEOLIBERALISM AND THE STAKES OF LAW 

The concept of neoliberalism casts light on law and legal scholarship in a 
variety of ways. For one, it can highlight patterns of events across different legal 
areas. By understanding neoliberalism as a field of connected arguments with a 
single tendency—defining and regulating market relations in ways that insulate 
them from democratic politics—scholars can appreciate that neoliberalism 
means more than the somewhat simple paradigm of using law to implement 
“market fundamentalism.” Admittedly, in some cases, this is exactly what 
happens, as, for instance, in labor-market liberalization, privatization of 
pensions, withdrawal of public support for basic needs, insulation of private 
uses of property from uncompensated regulation, and so forth—in other words, 
in legal changes that throw individuals into a situation more closely 
approximating classical laissez-faire than where they started.46 However, in 
other cases, more affirmative uses of government power create market-modeled 
relations. Although both “roll-back” and “roll-out” of regulation are instances 
of neoliberal governance, the too-simple idea that neoliberalism is 
straightforwardly antiregulatory can obscure greater coherence among the 
premises of neoliberalism.47 

 

 44.  The prerogatives of capital in our present networked age require, in fact, the extension of 
relatively extensive governance operating through active participation (i.e., through the construction of 
consenting subjects). See DAVID SINGH GREWAL, NETWORK POWER: THE SOCIAL DYNAMICS OF 
GLOBALIZATION 247–65 (2008). 
 45.  Current conflicts include pensions, housing, educational debt, national debt (in the United 
States and in Europe), the status of collective property as collateral for debt in the post-crisis economy 
(everything from state-owned enterprises to national pension funds to the art in the Detroit Art 
Museum). Theoretical work is already beginning to reflect this new concern. See Streeck, The Crises of 
Democratic Capitalism, supra note 10; Streeck, The Politics of Public Debt: Neoliberalism, Capitalist 
Development and the Restructuring of the State, supra note 10. Strategies for managing the debt have 
also begun to be debated on the left; see, for example, David Graeber & Thomas Piketty, Soak the 
Rich: An Exchange on Capital, Debt, and the Future, THE BAFFLER, no. 25, 2014, at 148. 
 46.  See Peck & Tickell, supra note 21, at 28–35. 
 47.  This image of neoliberalism became the paradigm partly because it maps the impression 
created by “Washington Consensus” reforms in developing countries, and partly because it reflects the 
market-fundamentalist ideology frequently pronounced by critics of regulation and public social 
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Take, for instance, the way a series of constitutional doctrines have 
coalesced around a vision of personal liberty that centers on individual choice in 
spending, consumption, and self-expression, in disregard of the legally 
constituted structural setting in which these choices take place. In this kind of 
analysis, the concept of neoliberalism ties together the operational effects and 
ideological predicates of a series of judgments that work in different doctrinal 
areas, such as free speech, equal protection, and substantive due process. This 
analysis highlights both the doctrinal interpretations that the Supreme Court 
gives to constitutional text and the ideological predicates of these 
interpretations, such as which theories of social and political life they 
presuppose and which claims, such as alternative conceptions of liberty and 
equality, they implicitly reject. Throughout, this type of analysis focuses on 
what law actually does, the specific conflicts that courts are mediating. 
Neoliberal constitutional doctrines have recently extended market-modeled 
liberty into areas of law where other versions of liberty have previously been 
important (such as campaign-finance law) or where legislatures have long 
regulated market transactions to address distributive concerns (such as transfers 
of prescription data for marketing purposes).48 Decisions based on neoliberal 
commitments also cultivate in constitutional reasoning a habit of ignoring 
structure, even restricting legislative attention to it, in favor of exclusive 
concern with the negative liberty of the choosing individual or corporation. 

Our use of neoliberalism especially illuminates ideological stakes in areas of 
law that are not often treated together these days, notably at the intersection of 
constitutional law and the private economy. Much of the interest in public law 
for many decades in the United States has been in defining and expanding the 
principles of noneconomic personal liberty and equal protection. Contests have 
concerned new areas of application for these principles, such as consensual 
adult intimacy and marriage equality, and the substance of the principles, as in 
the color-blind versus antisubordination versions of equal protection.49 
Meanwhile, private-law scholarship has largely organized itself around the 
concept of efficiency, whether devising efficiency-enhancing reforms or 
debating the correct definition of efficiency and the appropriate scope of 
efficiency concerns.50 The basic contours of these debates are immediately 

 

supports. See PECK, supra note 1, at 22 (on “roll-back” and “roll-out” in neoliberal governmentality). 
 48.  Sorrell v. IMS Health Inc., 131 S.Ct. 2653 (2011); Citizens United v. Federal Election Comm’n, 
558 U.S. 310 (2010); Buckley v. Valeo, 424 U.S. 1 (1976). 
 49.  See Owen M. Fiss, Groups and the Equal Protection Clause, 5 PHIL. & PUB. AFF. 107 (1976) 
(arguing that guarantees of equal citizenship are undermined by pervasive social stratification and that 
law should reform institutions and practices that enforce the subordinate status of oppressed groups); 
Louis Michael Seidman, The State Action Paradox, 10 CONST. COM. 379, 383 (1993) (arguing that the 
definition of state action has done political work in limiting the scope of claims to equal constitutional 
citizenship); Reva Siegel, She the People: The Nineteenth Amendment, Sex Equality, Federalism, and the 
Family, 115 HARV. L. REV. 947 (2002) (exploring the background of social movement and 
constitutional-interpretive politics that generate extensions of equal citizenship in formal constitutional 
doctrine). 
 50.  See JEDEDIAH PURDY, THE MEANING OF PROPERTY: FREEDOM, COMMUNITY, AND THE 
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recognizable to anyone who has been awake to these areas of law in recent 
decades.51 

Our view is that this familiar distinction between “public” and “private” law 
is partly an artifact of the mid–twentieth century impression that the relation 
between capitalism and democracy is settled, and, in the United States, of the 
transient constitutional settlement in which courts retreated from constitutional 
review of economic claims. In the period of classical liberalism, when it was 
ordinary to consider liberty of contract, the acquisition and sale of property, 
and federalism-based protections of “liberty of commerce” as features of 
constitutional governance, there would have been no such easy distinction. Of 
course, classical-liberal doctrines such as liberty of contract worked to define 
and police the line between democratic politics and capitalist imperatives; but 
legal and political actors who engaged this question moved naturally across 
“public” and “private” lines, from tort actions against union boycotts to 
constitutional protections of labor contracts. The “public” law foundation for 
the “private” law orderings of that era was both obvious and also the target of 
enormous critical scrutiny from within and outside the law. 

If the United States is entering what one of us has called an era of neoliberal 
Lochnerism,52 then scholars may need to find new or revived ways of integrating 
“public” and “private” law in terms of some of the questions our contributors 
address in this issue. How is market discipline being distributed—on whom is it 
imposed, who is exempted from it, and on what grounds? How is the scope of 
democratic prerogatives being defined and policed around the market 
economy—through which doctrines is this done, and to what effect? Which 
kinds of lawmaking does this end up blocking, and what kinds of existing 
arrangements does it protect? Where and how is democratic political judgment 
about public purposes blocked by market-mimicking lawmaking metrics such as 
conventional cost-benefit analysis? In a more ideological register, which 
elements of the interlinked neoliberal arguments are deployed for each move 

 

LEGAL IMAGINATION 9–27 (2010) (outlining the major perspectives and concerns of private-law 
scholarship through the lens of property); id., at 111–56 (proposing ways of integrating concerns about 
welfare with those of freedom and personhood); see generally HANOCH DAGAN, PROPERTY: VALUES 
AND INSTITUTIONS 3–36, 229–44 (2011) (similarly discussing the variety of motives at work in private 
law). 
 51.  Classic contributions include GREGORY S. ALEXANDER, COMMODITY AND PROPRIETY: 
COMPETING VISIONS OF PROPERTY IN AMERICAN LEGAL THOUGHT, 1776–1970 (1998) (arguing for 
the importance of a noneconomic approach to private law, rooted in values of community and 
citizenship); RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT 
DOMAIN (1985) (discussing variations on a general efficiency-based theory of law); RICHARD A. 
POSNER, THE ECONOMICS OF JUSTICE (1981) (seeing a general efficiency-based theory of law); Frank 
Michelman & Duncan Kennedy, Are Property and Contract Efficient?, 8 HOFSTRA L. REV. 711 (1980) 
(arguing that there is no independent standard of efficiency from which a political and legal allocation 
of rights can be judged). 
 52.  See Jedediah Purdy, The Roberts Court v. America, DEMOCRACY J., Winter 2012, at 46, 47 
(characterizing the Roberts Court as neo-Lochnerian; “the judicial voice of the idea that nearly 
everything works best on market logic, that economic models of behavior capture most of what matters, 
and political, civic, and moral distinctions mostly amount to obscurantism and special pleading”). 
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around these questions? Do market versions of liberty, equality, and personal 
dignity, or notions of efficiency, or pessimism about the capacities of politics 
come into play? And through which channels—judicial opinions, elite legal 
theory and opinion, political parties, popular movements and legislation, or 
transnational governmental institutions—are these arguments being deployed 
to practical effect? 

Even the ready assimilation of the corporation to constitutional protection 
may reveal something about how the constitutional liberty of individuals is 
being imagined here. It is not simply that corporations are expected to act in 
their economic self-interest, or without regard for public commitments or 
obligations; natural persons are expected to exercise their rights on these 
motives much of the time in the Madisonian republic.53 Rather, what is 
distinctive is the idea that the pursuit of individual preferences through 
spending decisions (including the economic “preferences” of corporate 
“persons”) is sufficient as an account of personal liberty and of the structural 
relation of that liberty to a scheme of good-enough government. So, for instance, 
the Supreme Court praises unlimited corporate campaign spending as a key 
contribution to good governance because it amplifies the perspective of 
important and legitimate interests; and, at the opposite end of the economic 
scale, the individual decision to refuse health insurance (or to buy broccoli) is 
rhetorically cast as self-evidently a legitimate part of a viable scheme of 
government, without regard for the aggregate effects of such decisions.54 

These considerations connect neoliberalism with constitutional legitimacy 
and so with claims about what “the rule of law” means. This question became 
prominent at least as early as the 1980s and 1990s, given reforms in Latin 
America and formerly state-socialist Eastern Europe, in which the rule of law 
became a way of characterizing market-making reform.55 This characterization 
of the rule of law as an adjunct to neoliberal policy reforms has spread, such 
that most empirical studies on the extent of the “rule of law” now emphasize 

 

 53.  For more and less friendly views of James Madison’s expectations of his fellow citizens’ 
motives, see RICHARD K. MATHEWS, IF MEN WERE ANGELS: JAMES MADISON AND THE HEARTLESS 
EMPIRE OF REASON (1996) (representing a more friendly view); JENNIFER NEDELSKY, PRIVATE 
PROPERTY AND THE LIMITS OF AMERICAN CONSTITUTIONALISM: THE MADISONIAN LEGACY AND 
ITS FRAMEWORK (1994) (representing a less friendly view). 
 54.  See Purdy, supra note 52, at 55–56 (characterizing the Roberts Court through an interpretation 
of its relation to these positions); Jedediah Purdy & Neil S. Siegel, The Liberty of Free Riders: The 
Minimum Coverage Provision, Mill’s “Harm Principle,” and American Social Morality, 38 AM. J. L. & 
MED. 374 (2012) (discussing, inter alia, the interstate effects of insurance-market regulations). 
 55.  For these historical reasons, the admittedly limited discussion of neoliberalism in American 
legal scholarship has come mainly from scholars watching the Latin American reforms. See Owen M. 
Fiss, The Autonomy of Law, 26 YALE J. INT’L L. 517 (2001); ROBERTO MANGABEIRA UNGER, WHAT 
SHOULD LEGAL ANALYSIS BECOME? 8–10 (1996). For a penetrating account of how, in spite of a 
widespread conflation of legal liberalism with neoliberalism, courts in some post-Soviet countries 
resisted (successfully and unsuccessfully) neoliberal austerity drives, see Kim Lane Scheppele, 
Liberalism Against Neoliberalism: Resistance to Structural Adjustment and the Fragmentation of the 
State in Russia and Hungary, in ETHNOGRAPHIES OF LIBERALISM 44–59 (Carol J. Greenhouse ed., 
2010). 
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various private-law protections for property and market access as constitutive of 
the concept.56 A different version of the same kind of move is at work in the 
constitutionalization of market modes of liberty in the United States and the 
juridification of an essentially economic conception of European integration.57 
Both developments, in effect, embed particular normative conceptions of what 
will count as legitimate legality in the future. 

A basically political and legally oriented account of neoliberalism can also 
show what is happening when lawmakers appear to “betray” a certain version 
of putatively neoliberal commitments. Seeming betrayals of market 
fundamentalism are exemplary here. As we argue above, it is too simple to 
identify neoliberalism with the consistent, principled application of market 
discipline. The ideology of neoliberalism is much too simple to guide the tasks 
of market-making and market-maintenance that are required of the neoliberal 
state, and which constitute the governmentality of neoliberalism.58 The question 
is rather who is to be subject to market discipline, and on which rationales 
(efficiency, personal responsibility, elite agreement that there is no “on-the-
wall” political alternative), and who is exempt from it. A domestic case in point 
is the allocation of federal bailout aid between the bad risks taken by banks and 
the debt burdens weighing down homeowners and university graduates. An 
international case is the imposition of austerity programs in Europe, premised 
on the thought that national polities must be subjected to debt obligations 
whereas creditors should enjoy relative confidence in their repayments. The 
point is not that these are departures from market-fundamentalist principles (as 
libertarian critics of the U.S. bailouts have observed), but that, in practice, 
neoliberal policies are always distributive decisions, yet ones in which 
distributive choices get couched in the neutral-sounding language of efficiency, 
liberty, and responsibility, or the pragmatic language of “what works.” What 
neoliberal governance distributes is market discipline itself. 

In sum, we are inviting an integrated approach to questions that arise from 
renewed attention to the unstable boundary between state and market. We 

 

 56.  Consider the dimensions of “economic liberty” of various kinds in the World Bank’s 
Worldwide Governance Indicators, the Freedom House indices, as well as those promulgated by 
USAID and most major development banks. For an overview and critique, see César Rodríguez-
Garavito, The Globalization of the Rule of Law: Neoliberalism, Neoconstitutionalism, and the Contest 
over Judicial Reform in Latin America, in LAWYERS AND THE TRANSNATIONALIZATION OF THE 
RULE OF LAW (Bryant Garth & Yves Dezalay, eds., forthcoming), available at 
http://www.cesarrodriguez.net/docs/articulos/towardsociology.pdf. For a thoughtful account that does 
not conflate the “rule of law” with private property protections, see JEREMY WALDRON, THE RULE OF 
LAW AND THE MEASURE OF PROPERTY (2012); see also Michaelman & Kennedy, supra note 51; Tor 
Krever, Quantifying Law: Legal Indicator Projects and the Reproduction of Neoliberal Common Sense, 
34 THIRD WORLD Q. 131 (2013) (on the modes of reasoning that connect neoliberal governmentality 
and indices of legal governance or ‘rule of law’ measures). 
 57.  On the former, see Jedediah Purdy, Neoliberal Constitutionalism: Lochnerism for a New 
Economy, 77 LAW & CONTEMP. PROBS., no. 4, 2014 at 195; on the latter, see Streeck, supra note 53. 
 58.  On the concept of governmentality, see THE FOUCAULT EFFECT: STUDIES IN 
GOVERNMENTALITY (Burchell et al. eds.,1991). 
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understand the articles in this special issue as essays—literally little sallies, 
probing expeditions—into what such an approach might generate. In setting out 
this fairly ambitious introduction, we do not mean to presume the last word on 
this matter, but rather to offer one first word. 

III 
THE HISTORICAL SETTING 

The term neoliberalism first appeared in early-twentieth-century efforts to 
recapture the spirit (if not all the policies) of classical liberalism.59 The term 
found diverse uses in many settings before its late-twentieth-century sense was 
first established in Latin America, where pro-market economists adopted the 
term neoliberalismo to describe their agenda, propelling into the development 
debate a term that became roughly synonymous with the “Washington 
Consensus,” a debt-driven program of privatization and austerity.60 At around 
the same time, the economic crisis that began in the early 1970s in the North 
Atlantic world undermined confidence in what has been called in hindsight the 
“post-war Keynesian welfare state.”61 Neoliberalism came to the fore in Britain 
and the United States in the midst of the electoral victories of Reagan and 
Thatcher and the implementation of new economic policies based on what had 
been heretical positions, such as monetarism and supply-side economics.62 

As argued at the beginning of this article, these crisis-driven origins of 
contemporary neoliberalism need to be understood in relation to long-standing 
tensions in liberal governance: the conflict between capitalist market 

 

 59.  The idea of the market system as self-regulating has deep roots before Adam Smith. See 
generally GILBERT FACCARELLO, THE FOUNDATIONS OF ‘LAISSEZ-FAIRE’: THE ECONOMICS OF 
PIERRE DE BOISGUILBERT (1999) (discussing Pierre de Bousbuilbert, perhaps the first theorist of the 
self-regulating market); JEAN-CLAUDE PERROT, UNE HISTOIRE INTELLECTUELLE DE L’ÉCONOMIE 
POLITIQUE: XVIIE–XVIIIE SIÈCLES (1992). For recent histories that discuss the relation of twentieth-
century neoliberalism to classical political economy, see BURGIN, supra note 2, at 55–86; STEDMAN-
JONES, supra note 34. 
 60.  See John Williamson, In Search of a Manual for Technopols, in POLITICAL ECONOMY OF 
POLICY REFORM 11 (John Williamson ed., 1994); AFTER THE WASHINGTON CONSENSUS: 
RESTARTING GROWTH AND REFORM IN LATIN AMERICA app. at 26–28 (Pedro-Pablo Kuczynski & 
John Williamson eds., 2003) (Appendix: The Washington Consensus); see also GREWAL, supra note 44, 
at 249–51. 
 61.  As with the term “neoliberalism,” the straightforward delineation of that category remains 
contested; for an analysis of the varieties of postwar Keynesian welfare state, see GOSTA ESPING-
ANDERSEN, THE THREE WORLDS OF WELFARE CAPITALISM (1990). 
 62.  For an early account of neoliberalism in the context of what was then called “Thatcherism,” 
see generally THE POLITICS OF THATCHERISM (Stuart Hall & Martin Jacques eds., 1983). It is 
important to note that the connection between midcentury German “ordo-liberalism” and the 
“neoliberalism” of the Thatcher era was not merely one of ideological affinity; Thatcher was an 
admirer of the economic management of the post-war German state. See David Runciman, Rat-a-tat-a-
tat-a-tat-a-tat, 35 THE LONDON REV. OF BOOKS 13, 18 (2013) (reviewing CHARLES MOORE, 
MARGARET THATCHER: THE AUTHORISED BIOGRAPHY. VOL. I: NOT FOR TURNING (2013) (“It is 
easy to forget that Thatcherism in its initial phase was a broadly pro-German project. It took much of 
its inspiration from the West German economic miracle, achieved under the philosophy known as 
‘ordo-liberalism’ (a free market in an ordered society).”). 
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imperatives and countervailing popular demands pressing on democratic (or, at 
least, popularly responsive) governments.63 As explained earlier, we treat 
neoliberalism as one especially prominent effort to settle the terms between the 
market and democratic politics. 

The impression that neoliberalism might have ended with the recent 
financial crisis, which saw the collapse of widespread faith (both popular and 
elite) in market ideology and ushered in a new, “pragmatic” moment, seems to 
stem from confusion between a specific moment and a larger and longer 
trajectory. It also reveals a closely related mistake: identifying neoliberalism 
with a consistent and (in some sense) principled theory, such as market 
fundamentalism or a “utopian” project of perfecting market norms, whereas, as 
we have already argued, neoliberalism is as much a mode of governance as an 
abstract ideology.64 

In a series of important recent works, Wolfgang Streeck has argued that the 
crisis in 2008—a crisis widely understood to concern neoliberalism, and that 
affected Anglo-American capitalism most directly—was the culmination of a 
more general crisis of postwar “democratic capitalism.”65 Streeck defines 

 democratic capitalism as a political economy ruled by two conflicting principles, or 
regimes, of resource allocation: one operating according to marginal productivity, or 
what is revealed as merit by a ‘free play of market forces’, and the other based on 
social need or entitlement, as certified by the collective choices of democratic 
politics.66 

This form of political economy is, he argues, “a condition ruled by an 
endemic conflict between capitalist markets and democratic politics, which 
forcefully reasserted itself when high economic growth came to an end in the 
1970s.”67 

Streeck’s argument diagnosis of a contradiction in democratic capitalism 

 

 63.  In this article, we have generally followed the widespread contemporary usage of “democratic” 
to describe modern political regimes based on electoral representation of one kind or another, often 
grounded in liberal-constitutional orders. From a more careful standpoint, this usage is imprecise (and 
probably ideologically naïve); for a more careful history of modern democracy, see RICHARD TUCK, 
THE SLEEPING SOVEREIGN (forthcoming 2014). For our purposes here, however, we are mainly 
concerned with the responsiveness of the government to underlying popular demand, whether it comes 
via electoral representation, via direct democratic sovereignty, or simply via a general susceptibility to 
mass protest. On this account, even many “nondemocratic” (but responsive) regimes struggle to 
reconcile the grounds of their popular legitimation with the conflicting demands of the market, 
experiencing in some form the tensions that Streeck has diagnosed as particularly affecting “democratic 
capitalism.” See Streeck, supra note 6. 
 64.  See Radhika Desai, Neoliberalism and Cultural Nationalism, in NEOLIBERAL HEGEMONY: A 
GLOBAL CRITIQUE 222–24 (Dieter Plehwe et al. eds., 2006) (describing an account of neoliberalism 
that takes the role of ideas and think-tank agendas seriously, while cautioning “against the idealist 
emphasis on ideas and intellectuals to the exclusion of other determinants of historical change”). 
 65.  See supra notes 38–43 and accompanying text. 
 66.  Streeck, supra note 10, at 7. 
 67.  Id.; see also his follow-up, Wolfgang Streeck, Markets and Peoples: Democratic Capitalism and 
European Integration, 73 NEW LEFT REV. 63, 63–66 (Jan.–Feb. 2012), and the essays that open and 
close his recent edited volume on the subject POLITICS IN THE AGE OF AUSTERITY 1–25, 262–86 
(Wolfgang Streeck & Armin Schäfer eds., 2013). 
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should be read alongside Thomas Piketty’s groundbreaking findings that 
inequalities in both wealth and income have been increasing in Europe and the 
United States since the early 1970s.68 Piketty’s findings suggest that the 
conventional expectation that capitalist markets produce moderate, stable, and 
democratically tolerable levels of inequality reflects a false extrapolation from 
the unusual thirty years following World War II. Considering longer-term data 
from the nineteenth century, as well as more recent decades suggests that 
accelerating levels of inequality are the norm, while stable and moderate 
inequality proves the exception.69 Although Piketty focuses on an empirical 
analysis of historical capitalism, he does suggest that burgeoning levels of 
inequality might destabilize democratic political orders, and many 
commentators have used his findings to reexamine the broader relationship 
between capitalism and democracy.70 

That “capitalism” and “democracy” have different imperatives should not 
be difficult to grasp; the difficulty is in conceiving a regime that can realize the 
aims of both. As Colin Leys explains in his excellent account of “market-driven 
politics”: 

There is an obvious conflict between the logic of capital accumulation, which drives 
the global economy, and the logic of legitimation, which drives politics in all states 
with free elections. The former gives priority to the needs of capital at the expense of 
labour, and at the expense of public sector funding on which most public goods and 
almost all social services depend; the latter depends on catering to these other needs 
as well as ensuring economic growth—or at least economic stability. In the era of 
national economies, the conflict between these two logics was contained, however 
erratically, by capital’s relative immobility.

71
 

Streeck elaborates this tension in the context of electoral competition: 
Under democratic capitalism, governments are theoretically required to honour both 
principles simultaneously, although substantively the two almost never align. In 
practice they may for a time neglect one in favour of the other, until they are punished 
by the consequences: governments that fail to attend to democratic claims for 
protection and redistribution risk losing their majority, while those that disregard the 
claims for compensation from the owners of productive resources, as expressed in the 
language of marginal productivity, cause economic dysfunctions that will become 
increasingly unsustainable and thereby also undermine political support.

72
 

However, during the trente glorieuses, Keynesian macroeconomic planning 
and a favorable international context reconciled the imperatives of capital 
accumulation and democratic legitimacy through sustained and relatively 
equitably shared growth. Class conflict was palliated through managerial 
capitalism’s success at dealing in workers to a substantial share of the 
extraordinary wealth of the postwar recovery. Thus, the tensions inherent in 
democratic capitalism were effectively evaded in the immediate decades 
 

 68.  See PIKETTY, supra note 10, at 1–38.  
 69.  See id. at 270–85. 
 70.  See, e.g., Grewal, supra note 11; Jedediah Purdy, To Have and Have Not, L.A. REVIEW OF 
BOOKS, April 24, 2014. 
 71.  LEYS, supra note 13, at 26. 
 72.  Streeck, supra note 10, at 7–8. 
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following World War II through what Charles Maier called “the politics of 
productivity.”73 Rising wages and capital accumulation proved mutually 
compatible and even allowed for the modest redistribution that the more 
ambitious welfare states of the period undertook. 

For reasons that continue to be widely debated, and which we cannot 
examine in any detail here, these favorable circumstances ended in the early 
1970s.74 Certainly, the image of postwar prosperity can be overdrawn; 
nevertheless, the end of exceptional growth rates in the advanced industrial 
countries heralded a marked shift in the 1970s. Perhaps the most obvious 
change was the collapse of the Bretton Woods system amidst persistent 
macroeconomic imbalances. However, major shifts were visible as well in the 
changing organization of work in the advanced economies and in the rise of new 
industrial economies in East Asia, all of which was set against the backdrop of 
the Organization of the Petroleum Exporting Countries (OPEC) oil crisis and 
the slow American defeat in Vietnam. 

On Streeck’s analysis, what followed, beginning in approximately the mid-
1970s, was an effort to replicate the trente glorieuses under conditions in which 
the basic tension in democratic capitalism could no longer be evaded through 
historically exceptional rates of growth. The consequence of these efforts has 
been a series of debt crises as governments found new ways to fund the illusion 
of widely shared postwar prosperity by borrowing from the future. As he 
explains:  

post-war ‘democratic capitalism’ involved a fundamental contradiction between the 
interests of capital markets and those of voters; a tension that had been successively 
displaced by an unsustainable process of ‘borrowing from the future’, decade by 
decade: from the inflation of the 1970s, through the public debt of the 1980s, to the 
private debt of the 1990s and early 2000s, finally exploding in the financial crisis of 
2008.75 

In more recent work, Streeck has periodized phases of democratic capitalism, 
starting with Schumpeter’s discussion of the “tax state,” which was followed, 
beginning in the 1980s, by a “debt state,” which has given rise, particularly 
following the recent financial crisis, to a “consolidation state.”76 In the latter 
phase, with tax increases either considered “off-the-wall” or subject to 
sophisticated forms of evasion, the large-scale retrenchment of public spending 
and the privatization of state functions are advanced as means of restoring 
confidence in the viability of state finances. It is in the context of widespread 
debt consolidation as the defining political imperative that we must develop a 
critical analysis of neoliberalism and its impact on law. The conflicts that a new 

 

      73.    See CHARLES S. MAIER, IN SEARCH OF STABILITY 121 (1987). 
 74.  For the monetary history behind these changes, see BARRY EICHENGREEN, GLOBALIZING 
CAPITAL, Chapter 4, 120–35 (on the immediate breakdown of Bretton Woods). See also LEYS, supra 
note 13, at 8–13. See also Andrew Glyn, CAPITALISM UNLEASHED (2007) (studying what came after 
the trente glorieuses as structural changes in the global economy “unleashed” capitalism). 
 75.  Streeck, Markets and Peoples, supra note 67. 
 76.  See Streeck, supra note 10, at 23–24. 



INTRODUCTION_PURDY_GREWAL_BOOKPROOF (DO NOT DELETE) 1/9/2015  12:36 AM 

No. 4 2014] INTRODUCTION: LAW AND NEOLIBERALISM 23 

mandate of consolidation will engender—fights over discretionary and 
mandatory spending, over social insurance and its organization, over public 
investment and austerity programs—will be mediated inescapably through law. 
Indeed, they are already being fought out in the courts, even as the politics of 
this new stage of democratic capitalism is yet in its infancy.77 Streeck’s analysis is 
already receiving critical attention and is sure to attract more—an indication of 
the interest in and importance of his account. Nothing in our position stands or 
falls with the details of his particular account, though we welcome his clear 
specification of the tensions in democratic capitalism and his provocative thesis 
on the role of debt in camouflaging tensions that were obvious in the early 
twentieth century and that have now become obvious again.  
 More generally, what Streeck, Piketty, and others have diagnosed is the 
decline of the postwar economic compromise and the return of a conflict 
between capitalism and democracy in which old questions will once again 
become new. Many of these questions are ones that legal scholars in the 
postwar period took for granted, but which will need to be reassessed by a new 
wave of scholarship more sensitive to neoliberalism and its impact on law. We 
hope that this general historical framing proves helpful for legal scholars 
considering these and related issues.  
 Note that adopting this framing does not entail a particular conception of 
how class structure operated in the North Atlantic after World War II, nor does 
it require taking a stand on the relative importance of wartime mobilization, 
expansionary fiscal policy, or U.S. economic or geopolitical hegemony as the 
ultimate causes of postwar prosperity. Nor do we need to assume that the trente 
were as glorieuses as we remember (or were told), or that postwar prosperity 
was either fairly shared or sustainable according to one or another normative 
account. All that we must recognize—following Leys, Piketty, Streeck, and 
others—is a continuing conflict between capitalist and democratic imperatives 
and the ways in which this conflict was substantially muted and softened during 
the postwar era. Its return to prominence is the context of neoliberalism’s 
importance today just as its suppression was the enabling condition of the 
widely shared impression that classical liberalism’s claims had been put to rest 
in a lasting social and economic settlement.  

What does the return of this conflict augur for law and legal scholarship? 
We thank the contributors to this special issue for helping us raise the question, 
and for the many answers and insights they provide. 

 
 

 

 77.  The fight over “Obamacare” seems a harbinger of things to come, not only in challenges to its 
constitutionality but even in its design as a delegation to private enterprise, a complex regulatory 
hybrid of private interest and public power. On the way in which constitutional arguments will be 
pressed into service of a neoliberal conception of the purposes of government, see Purdy, Neoliberal 
Constitutionalism: Lochnerism for a New Economy, supra note 57, at 195. 
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Abstract

This article explores the centrality of constitutionalism and the rule of law in neo-liberal ideology. It argues that 

neo-liberalism is not simply a one-dimensional set of economic ideas directed at promoting the free market, but is an 

ideology with broader political dimensions. At the core of neo-liberalism is a serious doctrine about politics and the 

proper role of government. Neo-liberals like F.A. Hayek, Milton Friedman and James Buchanan recognised that in order 

to have a functioning market order, a corresponding political order is a vital corollary. However, the article points out 

that a number of contradictions and tensions sit at the heart of the neo-liberal conception of politics: those that exist 

between freedom and the state, liberty and democracy, and law and legislation. The article suggests that one of the most 

daunting tasks facing neo-liberal politicians and theorists in the twenty-first century will be to overcome the 

constitutional ‘ignorance’ of Western democracies and institute a framework of rules, conventions or procedures 

through which the powers of government can be adequately constrained. 

Keywords: Neo-liberalism, Constitution, Rechtsstaat, Law, Legislation  

1. Introduction 

Neo-liberalism acknowledges the need for government, but is, at the same time, acutely aware of the dangers that 

government embodies. The constitution is a fundamental concept for neo-liberalism as it represents the only acceptable 

means through which the powers of government and other state officials may be curtailed. In neo-liberalism, 

constitutional government is equated with limited government and so it is believed that only through the application of 

constitutional constraints and the supremacy of law can individual liberty be safeguarded. There is thus a significant 

ambivalence in neo-liberal ideology towards the state and politics. Neo-liberals such as F.A. Hayek recognise that they 

must, somewhat paradoxically, emphatically engage in politics in order to free society from politics. Neo-liberalism’s 

interpretation of what it considers to be the political, however, takes a definite form.  A liberal constitution, it 

maintains, depends on a strict separation of powers, a government bound by law and the establishment of the rule of law. 

This article will outline the principles and operating procedures of a specific neo-liberal model of constitutional order 

that represents the only acceptable means of both limiting the coercive powers of government and upholding the rule of 

law.  

At the heart of neo-liberalism’s conception of constitutionalism is its interpretation of the rule of law. In neo-liberalism, 

the powers of government are constrained by the rule of law underpinning the constitution. The rule of law represents 

the fundamental fixed rules that stand over and above the political community. According to Dicey’s classic exposition, 

the rule of law ‘means in the first place, the absolute supremacy or predominance of regular law as opposed to the 

influence of arbitrary power, and excludes the existence of arbitrariness, of prerogative or even of wide discretionary 

authority on the part of the government’ (1905, 198). For neo-liberalism, the rule of law is crucial to the proper 

functioning of a market order as it prevents government from stultifying individual incentives to pursue individual ends 

or desires. It starkly contrasts its liberal ideal of the rule of law with collectivist economic planning which, as Hayek 

states, ‘cannot tie itself down in advance to the general and formal rules which prevent arbitrariness’ (1944, 79). In this 

view, the rule of law, unlike the legislation of central government, not only guarantees equality before the law, but also 

individual liberty by restricting the arbitrary exercise of government powers to those determined by a permanent 

framework of formal laws. 

This article sets out in detail neo-liberalism’s ideal constitutional state. It argues that neo-liberalism’s uncompromising 

adherence to government bounded by the law, embedded in the rule of law, creates contradictions that strike at the heart 

of the ideology. Principally, its attempt to construct a constitutional discourse that encourages the ‘dethronement of 
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politics’ where discretionary authority is replaced by general rules attaches a high level of importance to politics. The 

constitutional limitations on the capacities of legislatures that neo-liberals such as Hayek, James Buchanan and Milton 

Friedman advocate are themselves inherently political in the sense that to a greater or lesser degree they embody 

different views about desirable forms of social organisation. Not only does this incorporate politics into the core of 

neo-liberalism, but it also raises a number of important tensions that exist in the ideology between the freedom and the 

state, law and legislation, and liberty and democracy. 

The first section of the article examines the constitutional traditions that neo-liberalism has drawn inspiration from. It 

argues that neo-liberalism does not endorse all constitutional frameworks, rather it has carefully selected principles from 

constitutional traditions from different countries and different periods of history and incorporated them into its own 

constitutional system. The main constitutional traditions that the article claims neo-liberalism has drawn upon are the 

ancient Roman Law tradition of individualist private law the early American Constitution and the German liberal 

Rechtsstaat. The second section of the article explores the complex relationship that exists within neo-liberalism 

between law and legislation. It looks at the tensions that exist between private law and public law and ‘liberalism’ and 

democracy, and the centrality of the principle of the rule of law in the resolution of these conflicts. The third part of the 

article sets out neo-liberalism’s ideal constitution. It examines the ‘New Madisonian’ vision of public choice theorists 

such as James Buchanan, Gordon Tullock and Robert Wagner, and the Hayekian constitutional model set out in his Law, 

Legislation and Liberty. This section of the article closes by highlighting some of the problems that arise when a 

neo-liberal constitutional order is practicised at the global level. The article concludes by contending that 

neo-liberalism’s so-called detachment from politics can be called into question when instituting the constitutional 

framework of rules, conventions and procedures that it aspires to. 

2. Constitutional Traditions 

The constitution has a dual responsibility to both institute and curtail the powers of government. Whilst in principle 

neo-liberals support most models of liberal constitutionalism which lay down rules to limit the activities of the state, 

this article argues that they subscribe to particular constitution traditions which embody their ideal of a rule of law state. 

2.1 Ancient Roman Law

Neo-liberalism draws inspiration from the ancient Athenian constitution and the individualist private law of ancient 

Rome. Indeed, in Hayek’s work there is a strong sense of looking back to the law of early civilizations. In Law, Liberty 

and Legislation, he cites the early law of the Medes and Persians ‘that changeth not’; law that was conceived as 

‘unalterably given’. Early ‘law-givers’, he points out, ‘from Ur-Nammu and Hammurabi to Solon, Lykurgus and 

authors of the Roman Twelve Tables, did not intend to create new law but merely to state what law was and had always 

been’ (1973, 81). Hayek maintains that the law of these early civilisations did not remain static; law continued to 

develop, and the changes that were permitted could not be a result of the intention or design of the law-maker. It was 

through the development of customs rather than the direction of rulers in these ancient societies, Hayek observes that 

the general rules of just conduct came to be accepted (ibid, 83). (Note 1) The classical period of Roman law, Hayek 

shows in his Constitution of Liberty, was fundamental for the development of modern liberalism. Roman civil law, like 

the later English common law, he states was almost entirely regarded as a product of ‘law-finding’ by the jurists; that is, 

‘law grew up through the gradual articulation of prevailing conceptions of justice rather than by legislation’. In 

particular, he points to the writings of Cicero which offer ‘many of the most effective formulations of freedom under the 

law’. ‘To him’, Hayek writes, ‘is due the conception of general rules or leges legum, which govern legislation, the 

conception that we obey the law in order to be free, and the conception that the judge ought to be merely the mouth 

through whom the law speaks’ (1960, 166). He goes on that ‘no other author shows more clearly that during the 

classical period of Roman law it was fully understood that there was no conflict between law and freedom and that 

freedom is dependent on certain attributes of law, generality and certainty, and the restrictions it places on the discretion 

of authority’ (ibid, 167). This respect for law in classical Rome Hayek points out led to a period of complete economic 

freedom, and had a profound influence over the development of Western law. 

2.2 The American Constitution 

The American Constitution of 1787 is held up by many neo-liberals as a ‘liberal’ constitution which in theory 

safeguards the freedom of the individual. Milton Friedman proclaims that it embodies two broad principles which are 

fundamental for liberalism: first, ‘the scope of government must be limited - its major functions must be to protect our 

freedom both from the enemies outside our gates and from our fellow citizens’; second, ‘government power must be 

dispersed – if government is to exercise power, better in the county that the state, better in the state than in Washington' 

(1962, 2-3). The Constitution was drafted by Thomas Jefferson’s contemporaries to embody ‘a national government 

strong enough to defend the country and promote general welfare, but at the same time sufficiently limited in power to 

protect the individual citizen, and the separate state governments, from domination by national government’ (Friedman 

and Friedman, 1979, 130). Ultimately the framers of the constitution sought to reconcile republican government and 

social stability by diffusing power, enforcing property rights, and balancing the interests of conflicting social groups. 
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Liberalism was, therefore, at the heart of the Constitution. The culminating purpose stated in the preamble of the 

Constitution was that it was to ‘secure the blessings of liberty to ourselves and our posterity’ (Ketcham, 1993, 38). 

The intention of the framers of the American Constitution to create a liberal constitution by decentralising political 

power is reflected in the American Bill of Rights. The American Bill of Rights set out a number of ‘fundamental’ and 

‘inalienable’ rights that where not to be infringed by legislative majorities (Foner, 1999, 25). For Hayek, the founding of 

the American Constitution and the Bill of Rights represented a unique endeavour to bring into being a liberal 

government and write the rules under which it should operate. This process, he claims, ‘was guided by a spirit of 

rationalism, a desire for deliberate construction and pragmatic procedure’, which rejected tradition. Hayek argues that 

while constructive rationalism may have been ‘more justified here than in many similar instances’, it was ‘still 

essentially mistaken’ (1960, 180-1). Nevertheless, Hayek comments that the intentions of the Federal Convention in 

1787 to ‘limit the powers of government’ and ‘curb the arrogation of powers by the state legislatures’ were consistent 

with liberal principles. The American Constitution, he argues, not only divided power between different authorities thus 

reducing the power that any one body may exercise but also at the same time provided adequate safeguards for private 

rights. Hayek goes on to cite Lord Acton’s praise for the American Constitution: ‘Of all checks on democracy, 

federalism has been the most efficacious and the most congenial…The Federal system limits and restrains sovereign 

power by dividing it, and by assigning government only certain defined rights. It is the only method of curbing not only 

the majority but the power of the whole people, and it affords the strongest basis for a second chamber, which has been 

found essential security for freedom in every genuine democracy’ (ibid, 184).

The transition, however, in American ideology in the late-nineteenth and early-twentieth centuries towards social 

responsibility and greater reliance on the state had important ramifications for the American Constitution. Friedman and 

Friedman observe that ‘the Constitution, shaped by a very different climate of opinion, proved at most a source of delay 

to the growth of government power, not an obstacle’ (1979, 287). The conception of the Constitution as the people’s 

political law was promoted which advocated a transfer of responsibility for the Constitution from the Supreme Court to 

the legislature, and thus to the people where it democratically belonged. American liberals campaigned vigorously 

against the notion that the Supreme Court served as an impartial instrument for law and the preservation of the 

Constitution. During this period, Hayek observes that ‘the prohibition that ‘no state shall make or enforce any law 

which shall abridge the privileges or immunities of citizens of the United States’ was, reduced to a ‘practical nullity’ 

(1960, 188). The Supreme Court, he argues, overstepped its proper judicial functions when it was presented with more 

and more legislation ‘which seemed contrary to the spirit of the Constitution’. Hayek claims that ‘the Court built a body 

of law concerning not only individual liberties but government control of economic life, including the use of police 

power and of taxation’ (ibid, 189). The Supreme Court exhibited a new deference to economic regulation by both the 

states and the economy, affirming federal power to regulate various aspects of economic life such as wages, labour and 

production. 

2.3 The German Rechtsstaat 

The German theory of the Rechtsstaat places limits on all forms of government – republican, monarchical or democratic 

– within an all-embracing legal system.  It is this emphasis on legal constraints that makes the German Rechtsstaat the

model constitutional state for many neo-liberals. Hayek, in particular, is enthusiastic about the Rechtsstaat’s potential 

for securing freedom within a natural legal order. Indeed, the Rechtsstaat, he states in his Constitution of Liberty

represents the ‘ideal of the liberal movement’. In Germany in the nineteenth-century he states that the main 

constitutional objective for the liberal movement was not to solve problems of the political state through the advent of 

democracy and republican government as in America, but through ‘the limitation of government by a constitution, and 

particularly the limitation of all administrative activity by law enforceable by the courts’ (Hayek, 1960, 198-9). Hayek 

points to the rise of new separate administrative courts in Germany in the 1860s and 1870s which were completely 

independent and concerned exclusively with the application of pre-existing rules or administrative law. The creation of 

these new courts he comments represented an attempt to finally ‘translate into practice the long-cherished ideal of the 

Rechtsstaat’ (ibid, 201).  Indeed, the new administrative courts were fundamental to the realisation of the rule of law 

as unlike normal judicial courts which were always concerned with the aims of the government of the day and could 

therefore never be fully independent, their main function was to provide a body of detailed legal rules for guiding and 

limiting the actions of the administration, thereby protecting the freedom of the individual.  Hayek readily 

acknowledges that while the liberal ideal of the Rechtsstaat ‘may never be perfectly achieved, since legislators as well 

as those to whom the administration of law is entrusted are fallible men, the essential point is that the discretion left to 

the executive organs wielding coercive power should be reduced as much as possible’ (1944, 76). 

Hayek, however, points out that the German conception of the Rechtsstaat ‘proved to be more considerable in theory 

than in practice’.  He observes that in Germany in the 1870s and 1880s, ‘when the system of administrative courts 

received its final shape in the German states, a new movement towards state socialism and the welfare state began to 

gather force’. He comments that ‘there was, in consequence, little willingness to implement the conception of limited 
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government which the new institutions had been designed to serve by gradually legislating away the discretionary 

powers still possessed by the administration’. The tendency Hayek argues was to exempt from judicial review those 

‘discretionary powers’ that were required for the new tasks of government (1960, 202). 

3. Law and Legislation 

Neo-liberalism’s strong constitutional attachment to the German Rechtsstaat is reflected in the important distinction that 

it makes between law and legislation. Hayek in his three-volume, Law, Legislation and Liberty famously associates the 

former with a spontaneous liberal order, the latter with a constructed social order.  Pivotal to this distinction is Hayek’s 

conception of the rule of law and its relationship to individual liberty and democracy. Neo-liberals’ commitment to the 

rule of law determines the form of democracy that they are willing to accept as being compatible with liberalism. They 

reject the conception of popular sovereignty and instead advocate a form of restrained democratic rule that is subjected 

to general rules and genuine laws. Only this form of democracy they contend can uphold the market order and 

guarantee individual freedom.     

3.1 Public Law and Private Law 

In his Law, Legislation and Liberty, Hayek maintains that the legal order of modern states comprises two very different 

and conflicting sets of rules, nomos and thesis. Hayek argues that nomos represents a spontaneous order underpinned by 

universal laws and ‘rules of just conduct’ that have emerged from an evolutionary and adaptive process. He contrasts 

this form of order with thesis which stands for rational design implemented through the statute rules made by 

government – legislation (1973, 95-123). Hayek sets out three important distinctions between law and legislation or 

‘private law’ and ‘public law’ that are fundamental for understanding his conception of liberal constitutionalism and the 

rule of law. Firstly, Hayek states that whereas law in the proper sense of the word is ‘discovered’ independently of 

human will, legislation is ‘willed’ or ‘invented’ – it is an artificial construction. Legislation consists of commands 

directed to the achievement of specific ends. Law, in contrast, allows individuals to pursue their own ends. Secondly, 

Hayek contends that while a political authority lays down legislation, law emerges from a ‘judicial process’. Unlike 

legislation or ‘public law’ which is concerned with ‘administrative measures’, private law, he states, can only be ‘taught’ 

and ‘enforced’ by impartial judges. Thirdly, Hayek argues that whilst the constructed order of law-making is compatible 

with economic planning, positive liberty, and social justice, law is consistent with only economic freedom, negative 

rights and ‘abstract justice’ (1973, 124-44).  

Hayek points to the changing concept of law in contemporary society, in particular the confusion of law with legislation. 

He argues that the spontaneous order of the Great Society has since the late-nineteenth-century gradually become part 

of the constructivist rationalism of an organised social order.  Legislative bodies, he maintains, that had always existed 

in some shape or form for the creation of public law, ‘gradually accrued the power of changing also the rules of just 

conduct as the necessity of such changes became recognised. Since those rules of conduct had to be enforced by the 

organisation of government, it seemed natural that those who determined that organisation should also determine the 

rules it was to enforce’ (Ibid, 90). This development Hayek contends is detrimental for individual liberty as it ‘gives into 

the hands of men an instrument of great power’ capable of producing an even ‘greater evil’. He argues that such a 

development ‘necessarily leads to a gradual transformation of the spontaneous order of free society into a totalitarian 

system conducted in the service of some coalition of interests’ (Ibid, 72). 

3.2 Liberty and the Rule of Law 

The ideal constitutional order for neo-liberals, which distinguishes law from legislation, is the rule of law. The rule of 

law constitutes the political essence of neo-liberal ideology. It restricts the coercive powers of government, encourages 

economically productive behaviour, both safeguards and embodies the liberty of the individual, and ensures equality 

and justice by making every individual accountable to law and by preserving the legal system. 

As argued above, neo-liberalism’s conception of the rule of law draws inspiration from the German Rechtsstaat and 

English common law tradition. Neo-liberals like Hayek conceive the rule of law as a legal system based upon economic 

freedom. As in the German Rechtsstaat, in neo-liberalism the rule of law is considered to be a comprehensive and 

systematic legal framework of rules that exist prior to the state. The rule of law subjects government to comply with 

universal ‘rules of just conduct’ or nomos that oversee the ordinary relations between individuals, which are 

independent of a particular political stance or policy. In Hayek’s account, the rule of law requires a separation of powers, 

which denies the legislature the right to alter law as it sees fit. He explains that like English common law, the rule of law 

is not commanded by any one individual, but has evolved from custom and adapted to its changing circumstances; it is 

an embodiment of tradition. Indeed, in a 1967 article, ‘The Results of Human Action but not of Human Design’, Hayek 

describes the spontaneous legal order created through law. ‘Law’, he argues, ‘is not only much older than legislation or 

even the organised state: the whole authority of the legislator and of the state derives from pre-existing conceptions of 

justice, and no system of articulated law can be applied except within a framework of generally recognised but often 

unarticulated rules of justice’ (1967, 102). (Note 2) 
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The rule of law is fundamental for Hayek and other neo-liberals as it represents ‘the law of liberty’. In his Constitution 

of Liberty Hayek argues that law and liberty could not exist apart from one another, and thus maintains that ‘law is the 

basis of freedom’ (1960, 148). Liberty for Hayek is the purpose of law, and law is a means for the achievement of 

freedom as an end. Law, then, in Hayek’s constitutional scheme exists for the protection of liberty. Indeed, he writes in 

his Road to Serfdom he contrasts the liberal Rechtsstaat with communist, fascist, socialist and national socialist states. 

He writes that ‘nothing distinguishes more clearly the conditions in a free country from those in a country under 

arbitrary government than the observance in the former of the great principles known as the rule of law’ (1944, 82).  

Gottfried Dietze, therefore, points out that Hayek disputes Carl Schmitt’s ‘Pure Theory of Law’ assertion that ‘every 

state, no matter how despotic, is in tune with the rule of law; that even the Third Reich was a Rechtsstaat’ (1977, 132). 

Hayek makes it explicit that planning in any shape or form leads down the ‘road to serfdom’ where rule of law and its 

liberal values is replaced by ‘democratic’ legislation and administrative regulations. 

3.3 Neo-Liberalism and Democratic Government 

A major challenge facing the rule of law in modern societies, Hayek argues, is the rise of majoritarian democracy. 

Hayek’s distrust of majoritarian democracy or popular sovereignty is based on its identification of law with the will of 

the sovereign majority. In such a democratic system there is no room for law other than that that is made by the demos. 

Hayek warns of the inherent dangers in this form of democratic rule. The danger of popular sovereignty, he writes, ‘lies 

not in the belief that whatever power there is should be in the hands of the people, and that their wishes will have to be 

expressed in majority decisions, but in the belief that this ultimate source of power must be unlimited, that is the idea of 

sovereignty itself’. Popular sovereignty he argues is a product of a false constructivist interpretation of common rules – 

he maintains that there can be no justification for the unlimited exercise of power that has derived from some purposive 

will (Hayek, 1979, 33). What Hayek refers to as ‘dogmatic’ or ‘doctrinaire’ democrats advocate unrestrained and 

‘unlimitable’ democracy. These democrats argue that since power is in the hands of the people, no safeguards are 

needed for limiting that power.  Thus Hayek states that ‘ideal of democracy, originally intended to prevent all arbitrary 

power, becomes the justification for a new arbitrary power’ (1960: 107). Democracy simply becomes a channel for the 

abuse of government power. The root of the problem, Hayek states, is that ‘in an unlimited democracy the holders of 

discretionary powers are forced to use them, whether they wish it or not, to favour particular groups, on whose 

swing-vote their powers depends’. He says that this applies as equally to organisations like trade unions as it does 

central government. The end result Hayek argues is a ‘democratic’ system which rather than serving the interests of the 

majority, is forced to serve those select interests with the greatest access to political power (1979, 139).  

Hayek presents an alternative ‘liberal’ interpretation of democracy in his work that is compatible with the rule of law – 

what David Held refers to as ‘legal democracy’ (Held, 1996, 243). Like law, Hayek maintains that democracy has 

become an ‘undiscriminating’ term used by modern states to the point where it ceases to have any proper meaning. 

Hayek seeks to bring democracy back to its authentic roots by limiting its coercive powers and subjecting it to the rule 

of law. He states that while both the dogmatic democrat and liberal may agree that wherever coercive rules have to be 

laid down they should be decided by the majority, where they differ is ‘in the scope of state action that is to guided by 

democratic decision’ (1960, 107). In Hayek’s liberal conception of democracy, the majority does not construct law, but 

they ‘discover’ it in the internalised general rules of conduct that underpin the spontaneous order of liberal society. In 

Hayek’s scheme the majority are not morally entitled to do as they please. Their ‘power is limited by commonly held 

principles and there is no legitimate power beyond them’. There are therefore definite limits to questions that should be 

decided by the majority. He acknowledges that while it may be necessary for a majority to come to some form of 

common agreement on how to perform certain tasks, this does not imply that it also has the legitimate power to make 

decisions which threaten to undermine the spontaneous order of society. ‘Democracy’s limits’ Hayek writes, ‘must be 

determined in the light of the purpose we want to serve’. He states that ‘the limits imposed on democracy by the liberal 

are those within which it can work effectively and within which the majority can truly direct and control the actions of 

government. So long as democracy constrains the individual only by general rules of its own making, it controls the 

power of coercion’.  He warns that ‘to disregard these limits will, in the long run, destroy not only prosperity but 

democracy itself’ (Ibid, 115-6). 

Democracy therefore needs to be constrained by a constitution that can limit the powers of government. The liberal 

tradition of shared values, Hayek argues, must underlie constitutional limitations. This liberal constitution he explains 

must recognise society as a ‘living organism’: ‘it will have to deal with a self-maintaining whole which is kept going by 

forces which we cannot replace and which we must therefore use in all we try to achieve’. Changes in liberal society 

must be made by ‘working with these forces rather than against them; they must occur within the confines of 

established rules of just conduct rather than being democratically determined. Changes where they occur should 

therefore be piecemeal rather wholesale (Ibid, 70).

4. The Constitution of a ‘Liberal’ State 

Neo-liberalism’s constitutional ideal of government under the law is set out by liberal economists from the Virginia 
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School such as James M. Buchanan and Gordon Tullock and economists from Austrian School, in particular Hayek. 

While differing in many important respects, Buchanan and Hayek both put forward radical peripheral concepts or policy 

proposals for limiting the scope of government interference that is permitted under the constitution. The ‘ultra-liberal’ 

constitutional state that they advocate as an ideal would curtail oppressive bureaucratic government, preserve the rule of 

law, provide limited public goods and maintain collective security against external threats. This constitutional ideal is 

fundamental for neo- liberalism as it outlines the necessary legal and political structures for a functioning market order.  

4.1 The ‘New Madisonians’ 

James M. Buchanan and other prominent members of the Virginia School of Economics have drawn a great deal of 

inspiration from the American Constitution. Buchanan traces the roots of his public choice perspective on constitutional 

reform back to the ideas displayed in James Madison’s Federalist Papers and in this respect Nick Bosanquet argues can 

be regarded as a ‘New Madisonian’ (1983, 71). He retains an admiration for a constitution in which voting systems and 

constitutional rules curb the power of the executive. Buchanan’s central claim, however, is that the American 

Constitution, traditionally seen in terms of the checks and balances between executive, legislature, and judiciary, has in 

the twentieth-century deviated from its founding rules and principles that once constituted part of the American political 

order (1986, 26). 

Constitutional reform proposals advocated by public choice theorists like Buchanan, Gordon Tullock and Robert 

Wagner have focused on measures which will re-set limits to government interference. In their Calculus of Consent 

Buchanan and Tullock apply the individualistic calculus of micro-economics to public action, demonstrating that 

utility-maximising politicians do not necessarily maximise the public interest (Buchanan and Tullock, 1962). Their 

subsequent efforts to find the appropriate rules to constrain public figures brought the problem of constitutionalism onto 

the political agenda in America. They favour, in particular, a ‘fiscal constitution’ which comprises the set of 

constitutional rules which regulate government decisions on expenditure and finance. Buchanan states that he wishes to 

see a ‘constitutional requirement that the federal government balance outlays with revenues except in extraordinary 

times’ (Buchanan and Wagner, 1977, 178). To overcome the inherent bias of majority voting in favour of high demand 

groups Tullock suggests a greater use of the two-thirds voting rule for all appropriations (1965, 47-56). 

In The Consequences of Mr Keynes, Buchanan, John Burton and Wagner consider similar ideas in the British context. In 

Britain they point out there is no written fiscal constitution outlining the rules that provide constitutional checks upon 

excessive expenditure or excessive resort to deficit finance by the government. The political actors that implemented 

Keynesian economic policies were simply unable to ‘fine tune’ the economy under the conditions of a competitive party 

democracy. Vote-maximising politicians were responsive to the demands of electoral politics rather than the policy 

prescriptions of Keynesian economic rationality. These politicians taking into account the electoral timetable pursued 

‘lax’ monetary and fiscal policies in order to secure favourable but temporary economic conditions, especially increases 

in employment. They simply failed to act as the ‘public-interest maximising politicians and officials, the far-sighted 

statesmen and trustees of the future’ envisioned by Kenynesian presuppositions. Faced with the reality of the 

politico-bureaucratic process, politicians pushed forward with plans to increase public expenditure programmes and 

avoid cuts without regard for theories of economic policy or for total budget size (Buchanan et al, 1978, 58-61). 

Perceiving a bias in the British fiscal constitution towards excessive government expenditure and deficit finance, 

Buchanan, Burton and Wagner argue for a balanced-budget rule.  Britain’s fiscal constitution, they contend, has 

historically kept in check the manipulations of those in power, but ‘contains a potentially fatal deficiency once the 

balanced budget rule is usurped and replaced by the Keynesian legitimisation of deficit finance’. ‘It retains no rule to 

prevent vote-buying government manipulation of government expenditure and finance by an Executive that has, 

through the party system, a (working) majority of votes in the House of Commons’ (Ibid, 73-5). They maintain that the 

Keynesian revolution has undermined those shackles on government action – the Gold Standard, and balanced budgets 

– that were understood by the classical economists as a necessary to contain the tendency of representative government 

towards deficit finance and uncontrolled growth of government expenditure. Thus they assert that ‘the danger of 

government manipulation is far stronger now that it was in the nineteenth-century’ (Ibid, 82). They argue for the 

amendment of the British (and American) fiscal constitution to include the balanced-budget principle where no 

government would be permitted to function by means of a budget deficit. Adopting this principle is the only means 

through which to eradicate government’s ability to manipulate the fiscal system and economy for short-term political 

gain. (Note 3) 

4.2 Hayek’s Model Constitution 

Hayek sets out a comprehensive neo-liberal vision of the ideal constitution in his Law, Legislation and Liberty. Like the 

Virginia School’s conception of a liberal constitution, Hayek’s constitutional order is concerned with establishing a 

constitutional framework that is capable of holding the power of the state in check, whilst respecting the general rules 

that underpin the market order.  Hayek argues that traditional constitutional mechanisms for limiting government 

through the separation of powers have been rendered redundant by the doctrine of parliamentary sovereignty, uniting 
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executive, legislative and to some extent judicial power in the hands of the governing administration (1978, 98-104). 

Hayek outlines his own tri-cameral system comprising a ‘Legislative Assembly’, a ‘Governmental Assembly’ and a 

‘Constitutional Court’. He makes it explicit that it is not his intention ‘to present a constitutional scheme for present 

application’, but rather to ‘discover’ how ‘the power of legislation, in the sense in which it was understood by those 

who believed in the separation of powers, can be effectively separated from the powers of government’ (1979, 107). 

Hayek’s central aim is to present a constitutional model that will secure ‘the containment of power and the 

dethronement of politics’ more effectively than traditional liberal constitutions have done (Ibid, 109). 

The first representative body in Hayek’s model constitution is what he confusingly terms a ‘Legislative Assembly’. This 

assembly would be charged with the task of upholding and gradually improving the rules of just conduct or ‘law’.  Its 

function would be the articulation of moral norms – ‘the views about what kind of action is right or wrong’ – that 

underpin the market order.  It would enforce the rules of just conduct, revise private (including commercial and 

criminal) law, define the principles of taxation and state regulations on matters such as health and safety and production 

or construction. These tasks would be substantial and difficult as they would involve ‘the preservation of an abstract 

order whose concrete principles were unforeseeable’ and the exclusion of ‘all provisions intended or known to affect 

principally particular identifiable individuals or groups’ (Ibid, 109). Hayek, however, makes it explicit that the function 

of Legislative Assembly would not be to define the functions of government, but ‘merely to define the limits of its 

coercive powers’. He states that ‘though it would restrict the means that government could employ in rendering services 

to the citizens, it would place no direct limit on the content of the services government might render’ (Ibid, 109-110). 

Because of the significance of its task, Hayek suggests that membership of the Legislative Assembly should be severely 

restricted to particular individuals capable of carrying of carrying out its responsibilities.  Hayek (1944, 76) states in 

his Road to Serfdom that the liberal notion of an assembly of independent and infallible men entrusted with the task of 

maintaining the rule of law is an ‘ideal that can never be perfectly achieved’. He, however, goes on to claim in his Law, 

Legislation and Liberty that it would be possible to select specific members of the community for the Legislative 

Assembly that could be paid and pensioned sufficiently to be independent of any interest group pressure. Hayek 

suggests that membership should be limited to those ‘mature’ members of the community aged between forty-five and 

sixty, who would be elected by their peers for a ‘fairly long period’ such as fifteen years, ‘so that they would not be 

concerned with being re-elected, after which period, to make them wholly independent of party discipline, they should 

not be re-eligible nor forced to return to earn a living in the market but be assured of continued public employment in 

such honorific but neutral positions as lay judges’. This Hayek states would ensure that members tenure as legislatures 

‘would be neither dependent on party support nor concerned about their personal future’. As an additional safeguard, he 

maintains that the ‘nomothetae’ elected to the Legislative Assembly will not have served in the Governmental Assembly 

or party organizations (Ibid, 113-4). 

The second representative body in Hayek’s constitutional scheme, the ‘Governmental Assembly’, is entrusted with 

administration and what he refers to as ‘legislation’. The Governmental Assembly Hayek states is representative of 

existing parliamentary bodies. It central tasks would be very considerable; it would organise the apparatus of 

government, decide the use of personal resources entrusted to the government and mobilise popular support around 

policy measures. Hayek, however, makes it clear that the Governmental Assembly would be ‘bound by the rules of just 

conduct laid down by the Legislative Assembly, and that, in particular, it could not issue any orders to private citizens 

which did not follow directly and necessarily from the rules laid down by the latter’ (Ibid, 119). Unlike the Legislative 

Assembly which is guided by opinion, Hayek believes that the Governmental Assembly should be based on a 

competitive party system and should be guided by the will of the majority. Indeed, he maintains that ‘for the purpose of 

government proper it seems desirable that the concrete wishes of the citizens for particular results should find 

expression or that their particular interests should be represented’ (Ibid, 112).  

Hayek acknowledges that the idea of entrusting the task of stating the general rules of just conduct to a representative 

body distinct from the body that is entrusted with the task of government is not entirely new. The ancient Athenians who 

kept the ‘nomothetae’ distinct from the governing body, he points out, attempted a system based on these lines. In his 

article ‘The Constitution of a Liberal State’, he comments, however, that in the modern world ‘the separation of powers 

has never been achieved because from the beginning of the modern development of constitutional government the 

power of making law and the power of directing government were combined in the same representative assemblies’ 

(1978, 101). The basic purpose of Hayek’s scheme is to achieve a distinct separation of powers within a democratic 

system by setting up two distinct representative assemblies charged with altogether different tasks and acting 

independently of each other. John Gray has argued that Hayek’s liberal constitutional state has the form of a ‘common 

law Rechtsstaat’ (1986, 69). Like common law judges, the representatives of the Legislative Assembly would have the 

ability to ‘discover’ what justice demands in the spontaneous order of market society, and the capacity to correct 

disorders in to order maintain the stability of the system of law as a whole. Through a process of judicial review, it 

would also have the ability to contain the power of the Governmental Assembly within the confines of the rule of law 

(Hayek, 1979, 128-9). 
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The third body in Hayek’s model constitution is the Constitutional Court. Its membership would include professional 

judges, former members of the Legislative Assembly and perhaps, Hayek suggests former members of the 

Governmental Assembly as well. The Constitutional Court Hayek argues would be concerned with the mediation of 

conflicts between the two main assemblies. It would address ‘problems that would arise chiefly in the form of a conflict 

of competence between the two assemblies, generally through the questioning by one of the validity of the resolution 

passed by the other’. The main point to stress Hayek states is that ‘its decisions often would have to be, not that either 

of the two assemblies were competent rather than the other to take certain kinds of action, but that nobody at all is 

entitled to take certain kinds of coercive measures’ not provided for by the general rules of just conduct (1979, 121). In 

periods of emergency Hayek states that it may be necessary to grant limited coercive powers, but makes it clear that 

these powers should never be possessed by the same agency that has the power to declare a state of emergency. In 

Hayek’s scheme, the Legislative Assembly would be allotted the right to declare a state of emergency and would thus 

have to confer upon the Governmental Assembly powers that in normal circumstances it would not normally possess. 

The Legislative Assembly would, however, be free at all times to restrict the powers granted to the Governmental 

Assembly, and at the end of the emergency revoke its powers (Ibid, 125).

4.3 Neo-Liberal Constitutionalism and the Global Order 

In his Law, Legislation and Liberty Hayek sets out detailed proposals for a model neo-liberal constitution for nation 

states. However, he also sees his model as being appropriate for a federated global system in which the Legislative 

Assembly and Constitutional Court would be international bodies and Governmental Assemblies highly localised 

‘quasi-commercial corporations competing for citizens’ (Ibid, 132). David Held states that what Hayek advocates is an 

‘international market order’ accompanied by a ‘federation of ultra-liberal states where all interaction is conducted 

between individuals unimpeded by state boundaries’. Such a federation would be bound by a ‘higher authority’ – a 

Legislative Assembly - which ‘would specify and help guarantee the rules of international trade and commerce’. In line 

with Hayek’s constitutional model, this authority would be above particular group interests and ‘its brief restricted to 

the possibility of ensuring the rule of law in international terms’. Hayek does not believe that an international 

Legislative Assembly can be formed on a transnational basis in the short term, but that like-minded nations can begin to 

form such an assembly, such as a regional authority (Held, 1996, 244). 

Hayek’s work, therefore, envisions a global neo-liberal constitutional order. Certainly neo-liberals have reservations 

about the construction of supranational institutions, in particular a supranational government beyond some pure service 

agency, embodied, for example, in an organisation like the European Union. What neo-liberals strive for is an 

international body like Hayek’s Legislative Assembly that is limited to the negative task of restraining the actions of 

national governments that are harmful to the market order, and upholding the international rule of law. (Note 4) 

5. Conclusion 

This article has argued that the constitution and its accompanying concepts such as private law, legal responsibility, 

abstract order, ‘rules of just conduct’, and evolution are fundamental concepts or neo-liberalism that strike at the heart 

of liberal debates on the separation of powers, the protection of individual liberty, and the primacy of law.  The main 

dilemma for neo-liberals is establishing legal structures that do not interfere with the market order.  They reject nearly 

all constitutional models in Western democracies in particular the so-called ‘liberal’ constitution of America on the 

grounds that it has no more prevented legislators from making greater inroads into liberty in America than many other 

Western countries. In no democratic country, neo-liberals contend, has the ultimate power of government ever been 

under the law; it has always been in the hands of a body free to make whatever laws it wanted to achieve its particular.   

Neo-liberalism’s central claim is that too much importance is attached to the apparatus of politics both at the national 

and global level. Neo-liberals have thus attempted to construct a constitutional discourse that places strict limitations on 

politics. Hayek aspires to a constitutional model that entails the ‘dethronement of politics’, where discretionary 

authority is replaced by general rules. Buchanan and other public choice theorists have proposed more constructivist 

legislative measures which would require government to balance its budget in order to reduce public expenditure and 

deficit finance.  However, as this article has shown, neo-liberalism’s conception of a ‘liberal’ constitution is an 

intrinsically political one. The constitutional limitations on the capacities of legislatures that they advocate are 

inherently political in the sense that to a greater or lesser degree they embody different views about desirable forms of 

social organisation.  

Neo-liberalism’s core political objective is to overcome the constitutional ignorance of Western democracies by 

instituting a constitutional framework of rules, conventions or procedures through which the policies of government can 

be constrained. This framework, neo-liberals argue, is not only desirable, but is also an indispensable condition of a 

liberal society.  The efficiency of a liberal constitution, they contend, depends on the strict separation of powers, a 

government under the law and an effective rule of law. They draw their inspiration from the ancient Athenian 

constitution, the individualist private law of ancient Rome, and the German liberal movement of the nineteenth-century 

that found expression in the Rechtsstaat. Neo-liberals are, however, acutely aware of the problems of implementing 
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such a constitutional system. They would need to overcome the limitations of the political system and established 

democratic institutions and persuade parties to adopt what Buchanan calls a ‘constitutional mentality’ in respect of 

economic policy (1979, 19). Thus the constitution is a concept that sits at the heart of an enormously ambitious 

neo-liberal political project that strives to resurrect the rule of law and rebuild the foundations of liberal society. 
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Notes

Note 1. These general ‘rules of just conduct’ and their centrality to a neo-liberal constitution are discussed at more 

length later in the article. 

Note 2. It is this interpretation of law that makes Hayek critical of utilitarian attempts in nineteenth-century Britain to 

remake law on rational principles. He makes it explicit that law in the proper sense of the term can never be radically 

remade in the name of excessive rationalism. 

Note 3. Buchanan, Burton and Wagner (1978, 82), however, argue that a ‘return to a previously unwritten constitutional 

convention of the balanced budget may not be sufficient. Mere conventions, once broken, are too easily broken again. A 

written constitutional rule, rather than a convention, is therefore now called for’. 

Note 4. A neo-liberal global order would thus make all socialist plans for redistribution impossible. Hayek (1979, 150), 

however, states that ‘this is no less justified that any other constitutional limitation of power intended to make 

impossible the destruction of democracy and the rise of totalitarian powers’. 



Constitutional politics in Eastern Europe

Constitutions did not play an important role under communism.
Although in all countries of our study constitutional texts were formally
in force, they were not meant to constrain and to obligate the power
elites. They had little, if anything, to do with the idea of constitutionalism.
Constitutionalism is the philosophical source and the institutional
embodiment of political freedom (Mcllwain 1966; Friedrich 1974);
obviously political freedom was not the inherent principle of the soviet-
type communist regimes. Thus, after 1989 constitutions evolved into
emblems of political liberation in most of the post-communist East and
Central European countries. At the same time they were rediscovered as
symbols of the renaissance of these countries as independent sovereign
nations. These two reasons for the regeneration of constitutionalism do
not necessarily go together, much less so right after the absolute break-
down of an economic and political order. Hence, the task of the framers
was to find a concord of political freedom and national sovereignty under
the pressure of simultaneously creating new political and economic
actors. However, fortunately this task has been solved; the mere fact that
since 1989 constitutions matter again in the countries of East and Central
Europe is in itself already a major achievement in the transition process.

Constitution making exemplifies an "investive" use of the energies
which normally are released after the collapse of an old regime.1 Hence,
the choices which the relevant actors — the pouvoir constituant — make are
likely to have long-lasting effects. This chapter deals with two issues: (1)
the first part gives an account of the political procedures, the forces and

1 See Chapter 2, section 3.3.
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the political issues which shaped the process of constitution making. It
complements the analysis of the modes of extrication developed in the
previous chapter. (2) In the second portion of this chapter we change our
perspective on the constitution. Rather than reconstructing the political
context of the constitution, i.e., the dynamics and the political forces of
the process which generated the constitution in the first place, we deal
with constitutions in their quality as legal texts. The constitution
embodies the political substance of a polity; if the constitution consists of
a written text, its political essence is encapsulated in its textuality. Hence,
in order to understand its meaning it has to be deciphered by way of
interpretation of the legal text.

1 Constitution making

1.1 Introduction

Between the fall of 1989 and the fall of 1992, all but one of the
countries in our study adopted new constitutions. This exception is
Czechoslovakia, where the failure to create a new constitution was closely
related to the failure to keep the country together.2 Hungary created a
new constitution in 1989-90 by a series of patchwork amendments that
added up to a wholly new document. Bulgaria adopted its constitution in
July 1991, Slovakia in September 1992, and the Czech Republic in
December 1992. Prior to the constitution-making process there had been
quasi-constitutional Round Table Talks in Hungary, Bulgaria, and
Czechoslovakia.3 The present chapter begins by discussing these first
steps, and then goes on to describe the constitution-making process
proper.

The impact of the constitution-making process on ordinary politics
has several aspects. Most obviously, the product of that process - the
Constitution — defines the ground rules within which day-to-day legisla-
tion and government are to be conducted. Moreover, the perceived
legitimacy of the process will be one determinant of the extent to which
those rules are actually obeyed. There is also a more indirect effect: the
constitution-making process may bring to the forefront divisive issues
that might otherwise have been accommodated by less conflictual means.
Sometimes, non-constitution making may be the wiser choice.4

2 See also Elster 1995a.
3 See the articles in Elster (ed.) 1996.
4 This may be an important part of the explanation of Poland's reluctance to adopt

a wholly new constitution: the actors wanted to avoid taking a stand on the issue
of abortion and more generally on Church-State relations.
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Some observers argue that it was a big mistake for Czechoslovakia to
decide to adopt a new constitution in the first democratic parliament,
elected for two years only. If the process had been more open-ended, the
country might have survived as a federation.

The substance of the new constitutions is surveyed in chapter 3,
section 2 below. The present, process-oriented section of this chapter will
be organized as follows. First, we discuss the Round Table Talks that took
place in Bulgaria, Czechoslovakia, and Hungary. Next, we consider the
constitution-making process proper, in the same countries and in the two
successor states to Czechoslovakia. We conclude with some comparative
remarks on the forces and mechanisms that were at work in these
processes.

1.2 The Round Table Talks

The spring of 1989 was decisive and fateful for communism, a time of
confrontation between the regimes and the emerging democratic opposi-
tions. In China, the regime crushed the opposition and set the clock
many years back.5 In Poland, the Round Table Talks (RTT) between
Solidarity and the regime set in motion a domino process that within a
year led to the fall of all the communist regimes in Eastern Europe. As
part of this process, Round Table Talks, in chronological order, also took
place in Hungary, East Germany, Czechoslovakia, and Bulgaria. Because
of our focus on a subset of the countries in the region, we do not discuss
the RTT in Poland and in East Germany.

In Hungaryy the RTT in the summer and fall of 1989 were greatly
inspired by the Polish example. The crushing defeat of the communists in
the Polish elections of June 1989 was a shock to communists everywhere
through the region, and contributed decisively to their demoralization
and paralysis. The tactics adopted by Solidarity, notably the insistence on
publicity, also inspired the negotiators in the Hungarian opposition.
Most importantly, perhaps, the passivity of the Soviet Union in the face
of the Polish earthquake suggested to the Hungarians that a military
intervention was unlikely. Against this, the Hungarian opposition suffered
from the disadvantage that it was not based on a tight, effective
organization such as Solidarity. As in Bulgaria, the opposition in
Hungary originated in ecological pressure groups. By the time of the
RTT, a few political parties had emerged, but not with the broad civic
basis that could give them the threat potential of Solidarity. They could,

5 For an analysis of the "Beijing Spring" of 1989, see the contribution of Tang Tsou
1996.
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at most, play on the regime's fear of mass demonstrations on the occasion
of various commemorations. Also, the oppositional groups were divided
among themselves, and some refused to sign the final agreement of the
RTT.

The main thrust of the agreement was the creation of a multi-party
constitutional democracy. The two most contentious issues were the
electoral procedure and the presidency. As in Bulgaria, the regime and the
opposition had opposed preferences on the issue of proportional versus
majoritarian elections. The communists believed they would do better
with majoritarian elections, as they had the more visible candidates.
Conversely, the opposition thought they would benefit more from
running on a party list. And, as in Bulgaria, the outcome was a
compromise: roughly half of the deputies would be elected by the
proportional method and half by the majoritarian system.6 The Bulgarian
elections showed that the communists had been right in their calcula-
tions. In Hungary, however, they were saved by their opponents,
insistence on proportionality. Having 75 percent of the seats filled in
single-member districts, as they had originally proposed, would have hurt
them badly (Lijphart 1992a: 215). Here, as in Poland, both the commu-
nists and the opposition vastly underestimated the lack of electoral
support for the regime.

With regard to the presidency, there were three issues at stake: the
mode of election of the president (direct or indirect), the timing of the
presidential election (before or after the election of a new parliament),
and the powers of the presidency. In reality, the main issue was whether
the opposition would accept Imre Potzgay, a reformist communist leader,
as president. Because of the extreme fluidity of the political situation, the
questions were never definitely settled, and the eventual outcome differed
from what had been expected by most participants.

From the point of view of the communists, the alternatives were
assessed as follows. If the president was elected by the obedient parliament
then in session, their candidate was a certain winner — but his legitimacy
might suffer. If he was elected by referendum before the elections to the
new parliament, Potzgay's visibility and popularity made it likely that he
would win. Although slightly more risky, this option offered the advan-
tage of greater legitimacy. Election by referendum after the parliamentary
elections was probably a more attractive idea than having the president
elected by the new parliament. Both options, however, were highly risky.

6 Bulgaria chose a simple system: each voter cast two votes, one for a party list and
one for a single district candidate. The more complicated system adopted in
Hungary is described in Hibbing and Patterson 1990.
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From the point of view of the opposition, the main demand was to delay
the election of the president until after the election of the new parliament.
A secondary demand, based on the assumption that Potzgay was in fact
likely to be elected, was for a strict limitation of the powers of the
presidency.

In the course of negotiations, the communists made several conces-
sions aimed at creating a consensus for Potzgay. In August, they offered
that, in exchange for the acceptance of his candidacy, they would dissolve
the Workers Defense, a paramilitary communist organization. In Septem-
ber, they also offered to have the new president elected by referendum.
This was presented as a concession, as they could easily have elected the
president by the parliament then in session. Yet, as mentioned, this
course also offered the advantage of greater legitimacy. Faced with these
proposals, the opposition was unable to reach internal agreement. At least
three oppositional groups favored a presidential referendum before the
parliamentary elections, thus in effect accepting Potzgay as president.
Others, notably the Free Democrats under the leadership of Janos Kis,
insisted that the presidency be offered to the communists, but only after
the parliamentary elections, so that it could be used as a bargaining chip.
Although the former got their way, the latter kept their options open by
refusing to sign the final agreement on September 18.

At that time, the general expectation was that there would be an early
election of Potzgay. The calculations were upset by a major unforeseen
event. When the communist party dissolved itself and created a new
socialist party to take its place, a majority of the members failed to join
the new party. Not even a majority of members of parliament — selected
for their blind loyalty - joined up. Moreover, the expected election of
Potzgay as president of the new party also failed to materialize. These
events created a severe demoralization in the regime. In the ensuing
power vacuum, the government was able to be a surprisingly active force,
and to push through a number of constitutional amendments with
minimal resistance in parliament. The free democrats and their allies
called for a referendum on the presidential elections and obtained, by a
narrow margin, that the president be elected after parliament. When a
later referendum (called by the ex-communists) for direct elections of the
president failed to get the necessary quorum, the final result was the very
opposite of the implicit deal of the RTT agreement. Instead of a
communist candidate chosen in direct elections before the election of a
new parliament, the presidency went to a politician from the opposition
elected by the new parliament.

In Czechoslovakia, the most important precedent-setting event was the
collapse of East Germany. These two regimes were by far the most
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repressive within the communist bloc, and their leaders probably saw
their fates as more closely linked to each other than to the reformist
regimes of Poland and Hungary. The fact that the Soviets had not
intervened in the latter countries was not necessarily a sign that they
would also keep on the sidelines in the former. The decisive event,
therefore, may have been Gorbachev's statement on October 7, during the
celebrations of the fortieth anniversary of the German Democratic
Republic, that "Whoever comes late will be punished by life itself." Then,
subsequent weeks saw ever-larger rallies in the streets of Leipzig and other
cities, until the regime caved in on November 9. The RTT began on
December 7. On November 17 there were demonstrations in Prague,
inspired by the events in East Germany. A week later the Czechoslovak
regime also collapsed.

Whereas the Polish and to a smaller extent the Hungarian RTT had
been genuine negotiations, the RTT in Czechoslovakia (and even more in
the GDR) were more like a unilateral imposition of terms by the
victorious opposition on the defeated regime. In retrospect, one may
argue that the leaders of Civic Forum and their Slovak Counterpart,
Public Against Violence could have obtained even more than they got.
Like their Hungarian and Polish counterparts, they overestimated
popular support for the party and did not realize the full extent of its
demoralization. At the time, however, the balance of forces was shrouded
in uncertainty, leading to elements of compromise in the RTT agreement.

The main decisions in the Prague RTT were the election of Havel as
president, the formation of a coalition government with elements both
from the party and the opposition, and the recall of between one third
and one half of deputies from the Federal Assembly and their replacement
by members of Civic Forum and Public Against Violence. New elections
were set for June 1990. Unlike what happened elsewhere, the electoral
laws were not part of the RTT compromise, but were set unilaterally by
Havel and his group of close advisors. As in the other countries, the
question was whether to adopt a proportional system or a majority
system with single-member districts (see chapter 4, section 2 below).

The decision to adopt proportional voting was taken in a way that had
a curious and possibly momentous side effect. When the electoral system
was discussed in a meeting between Havel and some of his associates, it
became clear that they were close to persuading him to adopt propor-
tional representation. To clinch the matter, one of them added that the
decision was not a definitive one: they could always change the system
later. It was in that experimental spirit that the idea of having the first
parliament elected for two years rather than four first came up. That was
an idea that Havel appreciated on other grounds, too. He had been
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reluctant to serve as president for four years, and this proposal would
allow him to serve for two years only. Many believe today that it was a
mistake to think that the new federal constitution could be written in two
years. One centrally placed politician also said so at the time: a
constitution can be written in three months or in ten years, but not in
two years. Although he did not advocate the idea of pushing through the
constitution immediately, while a window of opportunity still existed, he
did oppose the two-year parliament. Although there were other centrally
placed actors who shared his opinion, the two-year option won out. The
argument Havel made in public - as distinct from what may have swayed
him initially - was that a parliament elected in 1990 would mainly reflect
the rejection of the old regime and not allow the expression of pluralism.

In Bulgaria, the setting for the RTT differed in one important respect.
Alone among all the communist regimes in Eastern Europe, Bulgaria did
not harbor strong anti-Soviet feelings. On the contrary, they were seen in
a friendly perspective, because of what was perceived as the progressive
role of Russia in liberating the Bulgarians from "the Turkish yoke."
Because it was not perceived as betrayer of national interest and national
independence, the communist party had much stronger popular support
than elsewhere. The RTT therefore, as in Poland (although for very
different reasons), took the form of real negotiations rather than a
unilateral dictate of terms by the opposition. The main issues of the RTT
were the timing of the first free elections, the choice of an electoral
system, and the election of a new president. The opposition wanted to
delay the elections, so as to gain time to organize themselves. The party
negotiators, preferring early elections, got their way. As mentioned
earlier, the electoral system involved a compromise between majority
voting and proportional voting, the latter a concession to the opposition
in exchange for the early timing of the elections. The opposition obtained
a weak presidency, on the assumption that it would be filled by the
communist candidate. However, President Mladenov had to resign soon
after taking power, when it turned out that during the demonstrations in
Sofia on December 16 he had said, on camera, "Let the tanks come." He
was replaced by the leading politician in the opposition, Z. Zhelev.

A most delicate issue in the Bulgarian RTT was the political role to be
played by the Turkish minority. Although invited to join the talks, they
did not (for reasons still not fully understood) take part in them.
Although the RTT usually took place with full publicity and openness, the
session devoted to the place of "social movements," notably the Turkish
Movements for Rights and Freedoms, was held behind closed doors. An
agreement was reached to ban ethnically based parties, but the ban was
not respected.
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1.3 The making of the new constitutions

In Hungary, the constitution that is currently in force was adopted in
October 1989 through a series of individual amendments. In Bulgaria and
Czechoslovakia, the RTT were soon followed by the elections in June
1990 of new assemblies with the task of writing entirely new constitutions.
These assemblies also served as ordinary legislatures. The Bulgarian
assembly succeeded in its task, adopting a new constitution in July 1991.
The Czechoslovak assembly failed, and the country broke up in the fall of
1992. The Slovak and Czech Republics then adopted new constitutions in,
respectively, September and December 1992.

Before we discuss these processes in more detail, a general comment
may be in order. In all countries in the region some constitutional
changes took place immediately after the collapse or overthrow of the
communist regimes, usually to delete all references to socialism and the
leading role of the party. In Hungary, as noted, these changes were so
extensive as to amount to a wholly new constitution. In Czechoslovakia
many important constitutional acts were also adopted by the first
democratic parliament, independently of the constitutional commissions
that had been set up. In particular, parliament adopted a bill of rights and
defined the competencies of the federation and of the two member
republics. Below we consider both piecewise and wholesale constitution
making, emphasis depending on the circumstances of each country.

In Hungary, we find the only example in the region of an enduring
democratic constitution created by a parliament that had not been
democratically elected.7 By the fall of 1989, the Hungarian communists
were thoroughly demoralized, by a series of internal and external events.
The newly emerging parties, supported by the Minister of Justice Kalman
Kulcsar, used the occasion to push through a series of constitutional
reforms that established wholly new rules of the political game. The most
fundamental change was the creation of a multi-party system and of free
competitive elections. A constitutional court - which later turned into a
very powerful institution - was set up. A presidency was created that,
although strong on paper,8 has tended to be the loser in an ongoing
struggle with the prime minister. There are some remnants of communist
ideology, notably in the provisions that stipulate the "right to emolument
that corresponds to the amount and quality of the work performed"

7 For an analysis of the October 1989 amendments, see Adam 1990.
8 McGregor 1994, ranks the Hungarian presidency as the most powerful in the

region, on the basis of the formal powers ascribed to it in the constitution. The
index is somewhat inadequate, however in that it does not take account of the
mode of election of the president.
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(Art.70/B) and "the right to the highest possible level of physical and
mental health" (Art.70/C). Presumably these were token concessions to
the communists that were never intended to be implemented.

The Hungarian constitution-makers exploited a "window of oppor-
tunity" - a short period during which the communists remained
demoralized and the opposition was not yet seriously divided. In Poland,
some members of Solidarity pushed for a similar strategy, but failed
(Elster 1993).

In Czechoslovakia, the same opportunity may have existed. Given the
overwhelming moral victory of the Civic Forum and the abject state of
the communists, it would probably have been possible to push through a
wholly new constitution within a short time. In that way, the breakup of
the country might also have been avoided. These are mere speculations,
with the benefit of hindsight. When the decision was made in January
1990 to have elections to a parliament that would adopt a new consti-
tution, the fear of a breakup had not yet crystallized.

The first parliament was dominated by a protracted struggle to define
the division of powers between the federation and the two constituent
republics. Although the original idea had been to resolve this issue as part
of the general process of establishing a new constitution, it soon became
clear that the Slovaks wanted an immediate solution. Tripartite talks
between the federal government and the governments of the two republics
took place from August to December 1990, culminating on December 12
with the adoption by the Federal Assembly of a constitutional amendment
on power sharing. The amendment went quite far in meeting Slovak
demands, including a somewhat absurd provision that the governorship
of the central bank would alternate annually between a Czech and a
Slovak.9 Yet it soon became clear that it did not go far enough.

To understand the escalating conflicts over the nature of the federa-
tion, it is important to know the options that were being debated, e.g., by
considering the alternatives presented at the opinion polls. In June 1990,
these were:

common state, with large powers vested in central government;
common state with large powers vested in Czech and Slovak governments;
confederation;
two completely independent states.

There was a gradual shift in the alternatives. Initially, the debate

9 It is a commonplace in the economic theory of central banks (i) that to carry out
their task properly they need to be independent of the government and (ii) that a
long tenure for the Governor is a necessary condition for independence (see
Cukierman 1992).
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concerned the division of powers between the federal and the national
governments. Next, the main opposition was between a federation (as
defined for instance by the December 12 amendment) and a more loosely
structured confederation. Finally, the idea of confederation was progres-
sively diluted so that in the end it became almost indistinguishable from
the creation of two independent states.

We shall not attempt to give a blow-by-blow account of this process,
but only sketch the main mechanisms that propelled it forward. Some of
these were rooted in Czech-Slovak relations. There was a strong element
of Slovak brinkmanship, embodied in Vladimir Meciar. After the Czech
Prime Minister Petr Pithart publicly referred to the threats that Meciar
had made in their private negotiations, the latter was locked into an
aggressive position from which he could not back down. Also, in the
perceptions of many Czechs there was little difference between Slovak
nationalism and Slovak separatism, a suspicion that easily became self-
fulfilling. Other mechanisms were linked to intra-Slovak relations, as
Meciar for electoral purposes had to demarcate himself from his Slovak
rivals. The separatist position was already occupied by the Slovak
National Party. The federative position was occupied by Jan Carnogursky
and his Christian Democratic Party, although with the curious twist that
in their program the federation was supposed to last only ten years, until
the time when the Czech and Slovak Republics could enter the European
Union as two separate entities.10 The only position left to Meciar was the
confederative one. He found that a strategy with great appeal was to pay
lip service to the idea of keeping the country together while at the same
time demanding Slovak independence in more and more domains. Thus,
before the elections of June 1992 he proposed the adoption of a Slovak
constitution before the federal one, the election of a Slovak president,

10 Meciar's demand for a confederation within which each republic would have
virtually all the attributes of an independent state was one of the strange ideas
launched in this period. Another was Carnogursky's idea of the "federation for
ten years." In interviews with Slovak politicians who advocated this proposal, we
regularly asked the following question. "Suppose that in a marriage, one spouse
announces to the other that he or she will seek a divorce in ten years. Don't you
think that marriage would collapse immediately? And wouldn't the same
psychological mechanism of anticipating and immediately consuming the
announced divorce hold for the proposal of a federation that is to end in ten
years?" We never got an answer that we could understand. A third convoluted
idea that originated in Slovakia was the proposal of a "state treaty" between the
two republics (RFERL 7.6.1991), a procedure that might have required the
momentary dissolution of the federation shortly followed by its reemergence on
the basis of an agreement between the two states.
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the creation of a Slovak central bank, and even an independent foreign
service.

At the constitutional level, the most notable achievement was the
adoption in 1991 of a federal bill of rights. There was a conspicuous
failure, however, to adopt a new federal constitution. The nature of the
federation or confederation was the main stumbling block. There was also
failure to reach agreement on the relations between government, parlia-
ment, and the president. A "little constitution" regulating these relations
was submitted to the Federal Assembly in the spring of 1992, but failed by
two Slovak votes in the upper house.

The role of President Havel in the constitution-making process was
complex, and possibly counterproductive. Many close observers explained
his behavior in terms of his background as a playwright. According to
one, Havel lived in "dramatic time," not understanding that parlia-
mentary politics takes place in "epic time." He wanted long periods to be
condensed into short, dramatic moments. According to another, Havel
saw himself as an actor, acting in a play written by himself. He had no
feeling of being subject to constraints. By the time he understood how
normal politics worked, valuable time had been lost. The same observers
emphasized that Havel's overall contribution to the Czechoslovak
transition was immensely positive, and that, moreover, his positive
achievements stemmed from the same character traits that in other
situations made him an obstacle to conflict resolution. Sometimes,
disregard for consequences has good consequences; sometimes, not.

Havel's direct constitutional initiatives invariably failed, largely because
of bad tactical judgement. He repeatedly asked parliament to increase the
powers of the presidency. His constitutional draft of March 5, 1991, for
instance, gave the president the right to declare a state of emergency, to
dissolve parliament, and to call referendums. Apparently, he did not
understand that such proposals, coming from the very office whose
powers were to be enhanced, were likely to meet with suspicion.11 He
repeated the same proposals in a televised speech on November 17, 1991.
Between these two proposals for constitutionalizing the presidential right
to call referendums, Havel had also tried to push a bill on referendum on
separation through the Federal Assembly. A petition was organized that
gathered almost 2.5 million signatures, and there were big demonstrations
in Prague to put pressure on parliament. Whether or not the latter were
called by Havel - a point on which observers disagree - they probably had
the effect of strengthening resistance in parliament to the bill. It failed
when most Slovak and virtually all communist deputies voted against it.

11 For a discussion of such "reactive devaluation," see Ross 1995.
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In Bulgaria, the Grand National Assembly began its work on the new
constitution in the summer of 1990. Among all the constituent assemblies
in the region, this was the only one that had a majority of communist
members (the Romanian National Salvation Front had a similar but more
ambiguous status). As a consequence, the constitution-making process
was dominated by the Bulgarian Socialist Party (the ex-communists). The
BSP delayed the proceedings of the constitutional committee, in a
successful attempt to postpone the next round of elections beyond the
established date of May, 1991. In protest against these tactics and against
the constitutional draft prepared by the Socialists, 39 members of the
oppositional Union of Democratic Forces walked out of the Assembly on
May 14, 1991. When the constitution was adopted on July 12, 1991 after
an unsuccessful hunger strike by some members of the opposition, it was
the first wholly new constitution to be adopted in the region. There was
no popular referendum to ratify the constitution, largely because of fears
among the Socialists that the "Group of 39," supported by President
Zhelev, would mobilize the population against it.

The legislature worked extremely rapidly in the last stages, because of a
deadline of July 17 set by the president. As a consequence, the document
has more than its share of ambiguities and inconsistencies. In some
respects, it is also quite illiberal, reflecting the communist dominance in
the Assembly. The rights of ethnic minorities, for instance, receive much
less protection than in any other country in the region. Ethnically based
parties are forbidden (a provision that is not enforced, however) and
minorities have the right only to be taught their own language, not (as
required by the Council of Europe) the right to be taught any subject in
their own language. It has been claimed, moreover, that some provisions
are directly inspired by the desire of the former communists to protect
themselves against criminal prosecution and demands for restitution of
property.12

In Slovakia, the constitution adopted on September 1, 1992 was the
last document in a series of evolving draft constitutions for the Slovak
Republic within the Federation. This continuity led, among other things,
to the Slovaks retaining the Federal bill of rights in their constitution. It
has been said that it "owed much to [the earlier] proposals; but even
more of the constitution's provisions were based on the winning party's
own conceptions."13 Reading the constitution, it seems to owe even more
to the need to put something together in a hurry. It is a clumsily
formulated document, with a number of ambiguities and technical flaws

12 RFE/RL Research Report 16.8.1991.
13 RFE/RL Research Report 30.10.1992.
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(see Jicinsky and Mikule 1994; also Mates 1992). The most unusual (and
unusually vague) provision is Art. 106, which allows parliament to recall
the president with a three-fifths majority (the same needed to elect him)
for "conduct aimed to destroy the democratic and constitutional
regime."14 Parliament is thus placed in the strange role of having power
to elect and remove both executives, the prime minister and the
president. Although himself vulnerable to parliament, the president can
dismiss the prime minister on his own initiative, not only when the
government fails to retain the confidence of parliament.

As we do not know much of what went on behind the scenes, it is
difficult to trace specific provisions in the Slovak constitution to the ideas
or interests of its creators. It is possible to say a bit more about the
making of the Czech constitution. It was clearly a result of compromise.
The constitution needed 121 votes to be passed. The coalition headed by
Vaclav Klaus had 105 members. An additional 12 votes from the
Moravian party were obtained by means of vague promises to do
something for Moravia. Votes of former communists and social demo-
crats were obtained by including a reference to the Czechoslovak bill of
rights, which has a strong emphasis on social and economic rights.

At the level of overt argument, references to the constitution of the First
Republic were used both to justify specific provisions (the creation of a
senate, proportional representation in elections to the lower house, one-
third quorum, three-fifths majority for constitutional amendments) and to
exclude others (the constructive vote of no confidence). In addition to the
force of precedent, other reasons may have operated or perhaps even been
more decisive. Klaus wanted a simple majority for amending the consti-
tution, understandably enough as his party had more than a half but less
than three-fifths of the deputies. When formulating this demand he had no
hope that it would be accepted, yet it gave him something to give up in
exchange for concessions on other issues (Jicinsky and Mikule 1994: part I,
p.26). The actual reason why parliament did not accept the constructive
vote of no confidence certainly had something to do with the fact that
this mechanism leads to a weakening of parliament vis-a-vis government.
The creation of the senate may owe less to the precedent of the First
Republic than to the mundane facts that we now go on to describe.15

As we further discuss below, unicameral constituent assemblies tend to
create unicameral constitutions, bicameral assemblies to create bicameral

14 In March 1994, pro-Meciar deputies wanted to use the provision to remove
President Kovacs from office for no other reason than his criticism of Meciar
(RFE/RL Research Report 1.4.1994).

15 See also Cepl and Franklin (1993).
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constitutions (Elster 1993: 183, 212). The unicameral Czech assembly
created a bicameral constitution, for reasons well stated by Jiri Pehe:

In December 1992 the Czech parliament adopted a constitution providing
for the creation of a two-chamber Czech parliament. The upper chamber
- the Senate - was to be made up entirely of Czech deputies from the
Federal Assembly after the dissolution of the federation. The parliament's
decision to create the Senate was widely seen - particularly by the media -
as an incentive offered to Federal Assembly deputies to pass a constitu-
tional law abolishing the federation; it was argued that without such an
incentive, deputies of the federal parliament, fearing the loss of their
mandates, would reject the law - a development that could torpedo efforts
to dissolve Czechoslovakia peacefully.16

If the origin of the Czech Senate was mundane, the continuation of the
story is downright sordid. As Pehe goes on to say, "after the abolition of
the federation, the Czech parliament changed its mind." According to
many observers, he writes, "what had really prompted many deputies to
change their minds was the realization that, if not given new political
roles in the Senate, most former Federal Assembly deputies - their
political rivals - would disappear from the media spotlight, which would
then automatically be focused on the deputies of the existing Czech
parliament" (Pehe 1993). Finally, after a protracted dispute between
President Havel and Prime Minister Klaus the Senate was constituted by
the end of 1996, and elections were held in November 1996. In the mean-
time the lower house has been carrying out its duties, in accordance with
the constitution.

Less is known about the constitutional bargaining over the presi-
dency.17 After Havel's resignation from the federal presidency, it was
reported that he might accept the presidency of the Czech republic if that
office was vested with more than symbolic powers. He was also said to
prefer direct elections of the president. The latter wish was not fulfilled. If
we compare the power of the presidencies in the ex-communist countries,
as measured by an index based on their formal attributions, that of the
Czech presidency falls in the lower half (McGregor 1994). It is well
known, however, that the real power of the president may deviate from
the formal attributions, either because of accumulated traditions18 or
because of the personality of the office holder. For both reasons, Havel's
real power is certainly greater than as measured by the formal index. The
tradition from the First Republic that the president is heavily involved

16 RFE/RL Research Report 12.11.1993.
17 For some general comments on this issue, see Elster 1994.
18 See for instance the chart in Duverger 1992: 147.
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with foreign policy still lives on. Needless to say, Havel's personal stature
also enhances his influence. One may conjecture that one reason why the
formal powers of the presidency are relatively weak is that the framers
anticipated these effects.

1.4 Forces and mechanisms

Generally speaking, we may think of the constitution-making process
as shaped by two forces: arguing and bargaining (Elster 1995). On the one
hand, the framers offer impartial arguments for their proposals, in terms
of the common interest, the public good, individual rights and demo-
cratic values. On the other hand, self-interested framers may also resort
to threat-based bargaining in order to get their way.

Actually, the situation is more complicated. Although interest may be
the most important motivation in most constituent assemblies, it will not
always dare to speak its name. Especially when the process is under strong
scrutiny from the public, the parties will feel constrained to present their
argument in terms of the common good or the public interest. Self-
interest, in other words, may induce the speakers to adopt non-self-
interested language. Small parties, when arguing for proportional voting,
appeal to democratic values rather than to the interest of small parties.
Conversely, large parties tend to rest their case for majority voting on the
claim that it is more likely to produce a stable government. Equity in the
former case, efficiency in the latter, are put forward as impartial disguises
for partiality. Similarly, when deputies argue for a strong legislature, they
appeal to the need to respect and embody the popular will and not to
their institutional interest. Conversely, when the executive power is
involved in the constitution-making process, its representatives will argue
for a strong executive on the seemingly non-self-serving grounds of
stability and efficiency.

As we said, the pressure to disguise self-interest as public interest will
be stronger when the process is under public scrutiny. One might wonder
whether the disguise matters. Given the large pantheon of plausible-
sounding impartial values, it might seem that any actor would be able to
find a public-interest justification that coincides with his private interest.
Three considerations tend to mitigate this conclusion. First, some private
interests probably do not have any plausible impartial equivalent. Second,
a perfect match between an obvious private interest and an impartial
equivalent will often be perceived as too crude to be taken seriously.
Third, even if an actor could find an impartial argument that might
advance his interest in a given situation, he may be prevented from using
it by the stand he has taken on previous occasions. These arguments
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suggest the idea of the civilizing force of hypocrisy: when discussing under
public scrutiny, actors may be forced or induced to pull their punches
and refrain from the most blatant expressions of self-interest. Against this
positive effect of publicity, we must balance a number of negative effects:
the opportunity for strategic precommitment, vanity-induced reluctance
to back down, as well as the irreversibility of publicly stated positions.

These propositions can be illustrated by some examples from the RTT
and the constitution-making processes considered above.

(i) The importance of publicity was repeatedly demonstrated by the RTT.
The Hungarian and Bulgarian oppositions, in particular, got much of
their clout from the fact that the negotiations were open rather than
closed.

(ii) The negative effects of publicity are illustrated by the Czech-Slovak
negotiations over the future of the Federation. As noted above, once
Pithart had made public Meciar's use of threats in their private talks,
the latter was locked into an uncompromising situation. Conversely -
and more conjecturally - the peaceful divorce of the Czech and Slovak
Republics may have been due to the fact that it was engineered in
private talks between Klaus and Meciar.

(iii) In bargaining situations, the party who can afford to walk away from
the bargaining table has an advantage. As Rumyana Kolarova observes,
this mechanism applied to the RTT in Bulgaria: "It was generally
believed that the electoral chances of UDF would be enhanced by
delaying the elections. This knowledge was an important bargaining
card in the negotiations, as UDF could credibly threaten to break off
negotiations - they had nothing to lose from delays" (Kolarova 1996).

(iv) The RTT in the three countries under study here were to some extent
shaped by threats (or warnings19) about external interventions. Accord-
ing to one observer, "hardliners in the [Czechoslovak] leadership were
being paralyzed by President Michail Gorbachev's support for reform
and by the presence of about 85,000 soldiers in Czechoslovakia."20 In
Bulgaria and Hungary, the ability of the opposition to draw crowds -
and to control them - was an important asset.

(v) Time was an important factor in the constitution-making processes.
The defects of the Bulgarian and Slovak constitutions are due to the fact
that they were put together in a hurry. The failure to create a
Czechoslovak constitution may be related to the tight time limit of two
years.

19 For this distinction, see Elster 1995.
20 Radio Free Europe Research, December 8, 1989. In the Polish RTT, needless to

say, the fear of Soviet intervention strengthened the negotiators of the regime
rather than the oppositions.
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(vi) The role of personal self-interest in shaping the constitution-making
process is evident in several cases. Most obviously, both the Czech
deputies in the upper house of the Federal parliament and the members
of the Czech parliament were moved by their self-interest when the
former voted for the break-up of the federation in exchange for places in
the Czech senate and the latter then broke their promise to create these
places. Also, some provisions in the Bulgarian constitution may owe
their existence to the desire of communist framers to protect themselves
against legal action in the future.

(vii) Group interest was crucial in shaping electoral laws in Bulgaria and
Hungary. Czechoslovakia, by contrast, offers an important counter-
example. Similarly, both in Bulgaria and Hungary the opposition
negotiated a relatively weak presidency21 because they thought -
wrongly as it turned out - that the position would be occupied by a
communist.

(viii) Institutional self-interest can matter when one or more of the organs
to be regulated by the constitution - notably the legislature and the
executive - are also active as constitution makers. In Bulgaria, the
strong role of parliament in the constitution may be seen in light of the
fact that the constituent assembly also served as an ordinary legislature.
In the Czech Republic, the defeat of a proposal for a constructive vote
of no confidence was related to the fact that this institution would have
weakened parliament.

(ix) To the extent that the constitution makers genuinely tried to find the
arrangement that would best further society's interest in an impartial
perspective, they have relied extensively on foreign models and models
from the pre-communist past. The German constitution, with a strong
Constitutional Court, has been especially influential. The adoption in
Hungary of the constructive vote of no confidence was also a borrowing
from Germany. The Czech constitution is on several points modeled on
the constitution of the First Republic. It is difficult to tell, however,
whether the earlier models had a direct causal influence or were simply
used to rationalize interest-based preferences.

(x) The constitution making was also shaped by the past in another, more
direct sense. In Hungary and - especially - in Czechoslovakia, society
was rebuilding the boat in the open sea. When trying to change the

21 The characterization of the Hungarian presidency as weak is not inconsistent
with the conclusion of the article cited in note 10 above. In the fall of 1989, the
communists thought they might be able to retain their power through a
communist president endowed with very wide powers, similar to those of
Jaruzelski in Poland. The presidency that emerged was weak compared with this
ambition, but not necessarily when compared with other presidencies in the
region.
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constitutional framework they had to use that framework itself.
Hungary benefltted from the fact that constitutional amendments were
easily made. Czechoslovakia was arguably destroyed by the fact that the
communist constitution of 1968 gave the Slovaks unusually strong veto
powers.

2 Constitutional structure and provisions

2.1 Introduction

In the following sections we turn, as announced above, to the analysts
of the legal quality of the constitutions, i.e., to their texts.

Given the diversity of historical legacies, the different character of the
modes of extrication, and the dissimilarities of the constitution-making
processes proper in the several countries under study - to say nothing
about manifold contingencies like the role of eminent personalities or the
more or less accidental availability of constitutional experts of a particular
Western country - it could be expected that the enacted constitutions
vary considerably in their substance. However, once the essentials of
constitutionalism are taken seriously and constitutions effectively impose
legal obligations on all relevant actors in the polity and provide legally
enforceable rights for the citizens, the scope of possible constitutional
choices which the relevant actors could make is not unlimited. The
options ranged between the two extreme points of simply copying one of
the ready-mades easily available from the "world market" of (mostly
Western) constitutions, or the creative re-invention of constitutionalism
for the particular conditions of post-communist societies on their way to
a constitutional democracy-cum-market economy.

Not surprisingly, none of the countries "bought" one of the most
current constitutional models wholesale, be it the Westminster model of
parliamentary sovereignty, the French idea of a unitary homogeneous
etat-nation, the pluralist-societal US concept of constitutionalism, or the
German hybrid which amalgamates statist and societal elements into a
neo-corporatist socio-political arrangement. Nor did any of them develop
a thoroughly new country-specific kind of constitutionalism. Rather, the
new constitutional designs combine the selectively traditional elements of
the different Western constitutional traditions with sometimes quite
idiosyncratic "local," as it were, properties which lend them a genuine
character.

In what follows we shall investigate the most distinctive elements of
constitutions which at the same time account most for the particular
character of the polity, namely, first, the scope and character of individual
rights, second, the concept of citizenship, third, the explicit or implicit
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POST-COMMUNIST CONSTITUTIONALISM: 
A TRANSITIONAL PERSPECTIVE 

by Ruti Teiter 

I. POST-COMMUNIST CONSTITUTIONALISM: A TRANSITIONAL 
PERSPECTIVE 

There is a popular view among scholars and political analysts 
that "liberal" revolutions should culminate in constitution-making. 1 

Yet the events of the contemporary transformations in Eastern Europe 
and the former Soviet Union demonstrate that this claim has not been 
borne out. The end stage of the velvet revolution2 has not been 
constitution-making. Virtually all of the post-communist states have 
eschewed a constitution-making process with special constituent 
assemblies. Where there has been constitutional change, it has tended 
to occur not through special bodies or processes, but rather in ordinary 
parliamentary processes and often in piecemeal fashion. Moreover, the 
popular normative claim that there is a relation between constitution
making and effective transitions to democracy is challenged by the fact 
that states far along in their reforms still function under Stalinist-era 
constitutions, albeit much amended.3 Making new constitutions is not 
the primary successor response in the former communist bloc. Some 
states have even indefinitely postponed adopting a new constitutional 
document. Instead of new constitutional texts, the dominant 
constitutional phenomenon in the post-communist transitions 
throughout Eastern Europe and the former Soviet Union is the 
emergence of constitutional courts. What is the significance of these 
new institutions? 

The constitutional politics of the former Soviet bloc are best 
understood, I contend, from a "transitional perspective." By this, I 
mean that the nature of the constitutional developments in the region 
should not be evaluated from the vantage point of a priori assumptions 
about the nature and role of constitutions. Instead, the constitutional 

* Associate Professor of Law, New York Law School; J.D., Cornell Law School, 
1980. My gratitude to Camille Broussard and Karen Owen for their research assistance. 

1. See Bruce Ackerman, The Future of Liberal Revolution 46-68 (1992). 
2. The overthrow of the communist regimes in Eastern Europe in 1989 has been 

termed a "velvet revolutionn due to the largely non-violent nature of the transitions. For 
an account of the events of 1989, see Timothy Garton Ash, The Magic Lantern 78 (1990). 

3. Hungary and Poland are the leading examples. See Wiktor Osiatynski, Poland's 
Constitutional Ordeal, E. Eur. Const. Rev. (Center for the Study ofConstitutionalism in 
Eastern Europe, Chicago, Ill.), Spring 1994, at 29. 
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developments in the former Soviet bloc are, I contend, best explained 
in the context of the movement out of the prior communist 
constitutional culture. "Transitional constitutionalism," I suggest, 
refers to the constitutional developments that occur in particular, 
limited periods that immediately follow periods of substantial political 
change. 

Constitutional developments in the region are more clearly 
understood when interpreted in light of the context of the prior 
constitutional culture. For example, the normative claim that 
revolutionary periods should culminate in constitution-making does not 
account for the phenomenon of constitutionalism in the post-communist 
transitional period. The postponement of constitution-making in the 
former Soviet bloc is best explained by the aftermath of 
totalitarianism, and the distinct legacy of socialist law. All over the 
region, there is evidence of a struggle over competing conceptions of 
constitutionalism arising from the radical political transition. The 
region is attempting to move from one constitutional culture to 
another. 

What is the legacy of socialist constitutionalism? In socialist 
constitutional culture, constitutions did not present a constraint on the 
State, nor were they meaningful sources of individual rights.4 What 

4. Despite constitutional enumeration of rights in virtually all of the constitutions 
in the region, judicial review limiting state power and protecting individual rights was 
regarded as antithetical to the socialist understanding of the State. For instance, even 
during periods of reform in the Soviet Union when particular individual rights were 
made enforceable by courts, such rights enforcement was explicitly subordinate to the 
needs of the State. It was only after perestroika and the creation of the "Committee for 
Constitutional Supervision of the U.S.S.R." in 1990 that individual rights began to find 
some protection through constitutional judicial review. See Molly Warner Lien, Red Star 
Trek: Seeking A Role for Constitutional Law in Soviet Disunion, 30 Stan. J. Int'l. L. 41, 
65-87 (1994). 

In the Eastern bloc countries, the situation was much the same, with one 
scholar concluding that as a general matter a right to petition state administrators was 
"the sole means of defense against measures taken by the state." George Brunner et al., 
Before Reforms: Human Rights in the Warsaw Pact States, 1971-1988, at 436 (1990). 
Although Hungary and Poland in the mid-1980s established bodies to review statutes for 
compliance with their constitutions, individuals had no right to petition. Moreover, 
neither body had the power to invalidate a statute it found unconstitutional upon 
abstract review. Instead, statutes were sent to the legislature for amendment. However 
in Poland, an objectionable provision became invalid if the legislature did not amend it 
within 3 months. This procedure appears to have been unique in its approximation of the 
current state of judicial review. For a discussion of individual remedies against the State, 
including a description of the Hungarian and Polish experiments, see id. at 434-457. 
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characterized the prior constitutional arrangement in the region was 
the unity of state power. Though as a theoretical matter, the 
constitutional system was predicated upon parliamentary supremacy, 
in practice, the Communist Party apparatus exercised absolute 
control - without constitutional restraints.5 To the extent that the 
communist constitutions enumerated rights - and they often did in 
great detail, enumerating all sorts of social and economic rights -
these rights were often illusory in nature.6 Continuation of this 
constitutional culture would mean no real constitutional change. 

The question then becomes how to transform the region's 
constitutional legacy. Throughout, the common response has been to 
create new institutions: the constitutional courts. Pursuant to new 
constitutional mandates, all of the post-communist constitutional 
courts have the power to engage in judicial review to enforce 
constitutional limits on law-making. These institutions, and this 
judicial review power, are virtually unheard of in the region.7 The 
courts can make a break with the prior constitutional system because 
their mandates empower them to limit state power by subjecting 
lawmaking of the political branches to judicial review. The courts are 
also empowered to enforce individual rights. 

In this transitional moment, I contend that the constitutional 
courts are playing a defining role in forging post-communist 
constitutionalism. The post-communist constitutional courts point to 
a form of judicial review that is actively involved in delimiting the 
lawmaking of the new states. The courts' potential to change the past 
constitutional culture may be limited paradoxically only by their 

5. See Olympiad S. Ioffe & Peter M. Maggs, Soviet Law in Theory and Practice 15 
(1983) (on the supremacy of the Communist Party). See also Allan R. Brewer-Carias, 
Judicial Review in Comparative Law 236 (1989) (on the unity of state power and lack of 
judicial review). 

6. For a detailed discussion of the discrepancies between Soviet law as written and 
as practiced in the sphere of economic and political rights, see generally Olympiad S. 
Ioffe, Soviet Law and Soviet Reality (1985). On Eastern Europe, see generally Brunner 
et al., supra note 4. 

7. Although all of the countries had constitutions, almost all lacked judicial review. 
Yugoslavia, Czechoslovakia, Hungary and Poland provided at different times for 
constitutional tribunals of sorts, but these were lacking in significant features. On 
judicial review in these countries in general, and the Yugoslav and Czech tribunals in 
particular, see Brewer-Carias, supra note 5, at 190, 236-242. See also Brunner et al., 
supra note 4, at 453-455 (1990) (bodies were created with the purpose of providing some 
review oflegislation, but they never approached the character of courts and their impact 
was limited). 
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success. That is, by the courts' tendency, even in their brief history, to 
become overly enmeshed in the controversies of the region.8 Such 
political involvement, should the courts be perceived as partisan, could 
compromise the independence of the judiciary, threatening the 
construction of a fledgling constitutional culture and the rule of law. 

Below, I explore some of the ways in which the creation of the 
new constitutional courts facilitates transition out of the prevailing 
constitutional understanding to another constitutional culture defining 
and protecting a new understanding of rights and separation of 
powers. 

II. FROM THE PAPER CONSTITUTION To THE CONSTITUTION IN FORCE 

There are a number of signs of the attempt to transform the 
preceding constitutional regime in post-communist constitutionalism. 
The turn away from the prior approach is seen in three places: in the 
delay in enacting rights components to the constitutions, in the 
approach to enumerations of rights in constitutional texts, as reflected 
in the amended constitutional documents, and, finally, in what I 
contend is the most significant change - the establishment of the 
constitutional courts. 

Notwithstanding the normative arguments for ending political 
revolutions with constitution-making, invoked largely by American 
constitutional scholars,9 there has been noticeable delay between the 
end of the revolutions in the region and their constitution-making 
processes.10 The states in the more advanced stages of economic 
development, Hungary and Poland, are still functioning under 
amended Stalin-era constitutional documents. The delay in the 
adoption of rights charters is perhaps best exemplified by Poland, 
where a "Little Constitution" creating the governmental structure was 
adopted shortly after the political change, 11 but adoption of a rights 
charter has been indefinitely postponed, leaving the rights provisions 

8. See discussion, infra notes 58-66 and accompanying text. 
9. See Ackerman, supra note 1, at 46-68. 
10. Though this was generally true throughout the region, Czecho-Slovak and then 

Czech President Vaclav Havel and Russian President Boris Yeltsin were particularly 
vocal about their dissatisfaction with the de;ay. See, e.g., Vaclav Havel, Summer 
Meditations 21-28 (1992). 

11. For a discussion of the creation of the so-called "Little Constitution," see 
Andrzej Rapaczynski, Constitutional Politics in Poland: A Report on the Constitutional 
Committee of the Polish Parliament, 58 U. Chi. L. Rev. 595 (1991). 
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of Poland's 1952 constitution still in force. 12 Prolonged debates over 
constitution-making in the region point to diverging views over the role 
of constitutions in the political transition. 

The struggle in the former Soviet bloc to move from one 
constitutional culture to another can also be seen in the ongoing 
substantive constitutional debates over which rights to include in the 
new constitutions. The debate has been framed as a controversy over 
the extent to which the post-communist constitutions should include 
"aspirational" norms. And in this regard, Western constitutional 
scholars have differed over whether, as a prescriptive matter, economic 
rights entitlements should be included in the post-communist 
constitutions. 13 But I contend that the framing of the debate is 
inapposite, because it does not sufficiently account for the transitional 
nature of contemporary post-communist constitutionalism. It is not 
useful to fashion normative constitutional principles about the 
entrenching of constitutional rights, divorced from preexisting 
constitutional culture and politics. 

Which constitutional rights are to be enumerated in a 
constitutional document is better understood from a transitional 
perspective. In the legacy of communist constitutionalism, inclusion of 
constitutional rights in post-communist constitutions presents a 
distinct dilemma. The problematic role of social and economic norms 

12. See Chapter 8 of the Polish Constitution, entitled "The Fundamental Rights 
and Duties of Citizens," which includes such rights as the right to work, Pol. Const. art. 
68, and the right to rest and leisure, id. art. 69. An array of civil and political rights are 
provided for by the 1952 Polish Constitution, but these were simply declarations and did 
not afford any means of enforcement. See Wiktor Osiatynski, A Bill of Rights for Poland, 
E. Eur. Const. Rev., Fall 1992, at 29. 

For another perspective on the meaning of the Polish holdover constitution, see 
Andras Sajo, Rights in the New Constitutions (draft paper for Conference on The 
Meaning of Rights in the Former Soviet Bloc Countries, Central European University, 
Budapest, June 4-5, 1994) (on file with author). 

13. Two positions in the region's rights debate have been staked out by Cass 
Sunstein and Herman Schwartz. Compare Herman Schwartz, In Defense of Aiming High, 
E. Eur. Const. Rev., Fall 1992, at 25 (arguing for the inclusion of so-called aspirational 
norms) with Cass Sunstein, On Property and Constitutionalism, 14 Cardozo L. Rev. 907 
(1993); and Cass Sunstein, Against Positive Rights, E. Eur. Const. Rev., Winter 1993, at 
35 (arguing against their inclusion). 

The question is not whether particular rights such as welfare rights, for 
example, are difficult to enforce and for that reason ought not be included in the post
communist constitutions. Analyzed from a transitional perspective, I contend that what 
is at stake is the nature of the successor society's response to a predecessor constitutional 
culture of generally underenforced rights. 
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in the post-communist constitutions is distinguishable from the 
inclusion of such norms in late capitalist constitutional systems. In the 
light of the past, the inclusion of rights provisions in the post
communist constitutions which are either unenforceable or 
underenforced is problematic, because it carries the risk of harking 
back to the prior constitutional culture, signaling the persistence of 
socialist-style constitutionalism.14 

In the period of transition, the deliberations over whether 
particular rights should be constitutionalized or left to the political 
process implies a threshold determination as to whether to transform 
or to maintain the predecessor constitutionalism. Where there is a 
consensus on the purpose of constitutional change, transitional 
constitutionalism could, I suggest, be termed "critical," in that it 
responds to the past and is intended to transform the prior 
understanding. To the extent that there is constitutional continuity, I 
term such developments as "residual," because they reflect the 
continuity of prior constitutional culture. 

Evidence of "critical" constitutionalism in the post-communist 
transitions is seen in what, I contend, is the most significant change 
regarding the conception of constitutional rights in the region - the 
explosion of constitutional courts. In the post-communist bloc, 
transitional constitutional justice implies not necessarily new text, but 
new institutions. Most of the constitutional courts are utterly new 
bodies. 15 The post-revolution legitimation crisis has stimulated the 
creation of political institutions. 

The widespread phenomenon of constitutional courts occurs at 
the same time as the notable absence of constitutional constituent 
assemblies, suggesting that constitutional deliberation - "rights 
talk" - has taken second seat to constitutional enforcement -
"remedies talk." Post-communist constitutionalism embraces the 

14. For a variant of this argument, see Sunstein, Against Positive Rights, supra 
note 13. 

15. Though the Czech and Slovak Constitution of 1968 provided for a 
constitutional court, it apparently was never created. See Mauro Cappelletti and William 
Cohen, Comparative Constitutional Law 15 (1979). Yugoslavia and Poland had 
constitutional tribunals of sorts. See Brewer-Carias, supra note 5; and Brunner et al., 
supra note 4; see also Matthias Hartwig, The Institutionalization of the Rule of Law: The 
Establishment of Constitutional Courts in the Eastern European Countries, 7 Am. U. J. 
Int'! L. & Pol'y 449 (1992). 
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enforceable right. 16 The new courts attempt to close the gap between 
paper rights and rights made real. The turn to judicial review for 
enforcement of individual rights illuminates a view of rule of law as 
defined and protected by courts. 17 

From a "transitional" perspective, it is the legacy of Soviet-style 
constitutionalism that best explains the sudden proliferation of the 
constitutional courts. These can be well understood as illustrations of 
what I have termed "critical" responses to the former constitutional 
regime. Whereas in the eighteenth-century transitions, constitutional 
change was evinced in the adoption of new constitutional documents, 
in the late twentieth century, prior repressive regimes often do not 
lack constitutions, so the test becomes whether the constitution is 
enforced or not. 18 Under the socialist system, laws and constitutions 
were enacted and used as instruments ofrepression. To the extent that 
there were constitutional rights, they were rights on paper. 19 It 
follows that in the post-communist transitions, merely enacting new 
constitutional texts, enumerating rights, will not produce a sense of 
constitutional justice. The emergence instead of new institutions in the 
constitutional courts in virtually all of the former Soviet bloc states20 

responds to this distinct legacy of constitutional injustice. The attempt 
to move from underenforced constitutions to ones that are enforced is 

16. As recognized by the chairman of the Constitutional Commission of the 
Russian Parliament in remarks delivered to the Supreme Soviet of the Russian Soviet 
Federated Socialist Republic on October 10, 1991: "The new constitution is not simply 
a declaration of the stability and alienability of the rights and freedoms of the 
individual. ... [Y)ou have seen that the last Congress of Deputies of the Union was able 
to declare the rights and freedoms of the individual, having passed a declaration to that 
effect, but without any guarantees, without institutions and methods for the realization 
of these rights and freedoms. We too in the Supreme Soviet can pass a law about the 
rights of the individual, but it will mean nothing by itself." E. Eur. Const. Rev., Summer 
1992, at 35. 

The same point is recognized concerning Polish constitutionalism. See 
Osiatynski, supra note 12. 

17. See A.V. Dicey, Introduction to the Study of the Law of the Constitution (1915). 
18. Thus, at least one political theorist has offered as a criterion of distinguishing 

illiberal regimes from liberal ones the extent to which constitutionalism is enforced. See 
Karl Loewenstein, Political Power and the Governmental Process (2d ed. 1965). 

19. See generally Ioffe, supra note 6. See also Brunner et al., supra note 4. 
20. Constitutional courts now exist in Albania, Belarus, Bulgaria, Croatia, 

Lithuania, Estonia, the Czech and Slovak Republics, Hungary, Poland, Romania, and 
Russia. See Constitutional Courts in Central and Eastern European Countries in the 
Period of Transformation, Helsinki Foundation for Human Rights International 
Conference, Warsaw (Sept. 9-11, 1994). 
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a critical response, and it signals a turn away from totalitarian 
constitutionalism towards adoption of a constitutional system common 
to many liberal democracies.21 

What is the potential for the constitutional courts in the 
creation of consciousness of post-communist rights? At least one 
constitutional scholar is pessimistic. Herman Schwartz suggests that 
because of the centralized nature of the system of judicial review 
adopted in the region, whereby the full burden of constitutional review 
falls on the constitutional courts, such judicial review cannot foster 
broad development of a rights-based constitutional culture.22 This 
argument largely depends upon a comparison of post-communist 
judicial review with American judicial review, which is incidental to 
ordinary adjudication and diffused throughout a wide court system. 
When compared to a system of multiple courts, all interpreting and 
enforcing rights, the constitutional courts are seemingly inadequate to 
the profound challenge of constitutional transformation. 

But let me suggest at least two reasons why pessimism about 
the new judicial review is not warranted. Paradoxically, even though 
centralized review on the superficies may appear to be less effective 
than a system of diffused judicial review, it may be better, given the 
fact of radical constitutional and legal transition. Taking into 
consideration the political transition and the absence of meaningful 
judicial review under the prior system, constitutional change, if it is to 
occur in the transition, is advanced by institutional and personnel 
change. It is rather difficult to imagine meaningful change in judicial 
review by a judiciary educated in socialist constitutional thought. 
Nevertheless, following the collapse of communism, there have not 
been widespread overhauls of the judiciary in the region.23 In this 
regard, it would seem indubitably easier to change one discrete 
institution. Though the rules applicable to the constitutional courts 
vary, as new institutions they have generally implied new 

21. I am not making a normative claim here for the necessity of such review. Great 
Britain, of course, is the leading counterexample. 

22. See Herman Schwartz, The New Courts: An Overview, E. Eur. Const. Rev., 
Spring 1993, at 29. 

23. East Germany and the Czech Republic are prominent exceptions where there 
have been massive purges of the judiciary. 
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appointments. A new judiciary should make it easier to transform the 
constitutional culture. 24 

Another consideration concerning the potential impact of 
centralized judicial review in the post-communist bloc is that in 
contrast to the role of such a court in the 1920s when it was first 
created,25 in the contemporary period constitutional adjudication 

24. Constitutional provisions regarding judicial appointments include: 

Czech Republic Constitution: "The Constitutional Court judges are 
appointed by the President of the Republic with approval by the 
Senate." 

Czech Const. art. 84(2). A separate Law on the Constitutional Court was adopted on 
June 16, 1993; twelve new judges were appointed according to the constitutional 
procedure. For an account, see Jiri Pehe, Changes in the Czech Judiciary, RFE/RL 
Research Report, Sept. 17, 1993, at 54. 

Hungarian Constitution: "The Constitutional Court shall be 
composed of fifteen members elected by Parliament. A commission 
that includes one person from each of the representative groups of 
the parties represented in parliament will recommend the members 
of the Constitutional Court .... " 

Hung. Const.§ 32/A(4). 

Bulgarian Constitution: "The Constitutional Court consists of 12 
justices; one-third of whom are elected by the National Assembly; the 
second third is appointed by the president, and the final third is 
elected at a joint meeting of the justices of the Supreme Court of 
Appeals and the Supreme Administrative Court." 

Bulg. Const. art. 147(1). 

Russian Constitution: "Justices of the Constitutional Court ... are 
appointed by the Federation Council on the submission of the 
President of the Russian Republic." The Federation Council itself was 
a new body, to come into existence if and when the new constitution 
was ratified and after simultaneous elections. 

Russ. Const. art. 128. 
25. The Austrian or Kelsen model for concentrated judicial review called for one 

separate constitutional tribunal which would engage in abstract review of legislation. 
This system of concentrated review sought to guarantee constitutional supremacy in part 
by prohibiting ordinary judges from engaging in judicial review. See Brewer-Carias, 
supra note 5, at 195. The model was first emulated in the region in the 1920 Czech 
Constitution and then later in Yugoslavia, in its constitution of 1963. See Cappelletti & 
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functions in a context of mass media revolution, implying greater 
publicity and access, and a radically changed public sphere. 26 This 
greater reach enhances the transparency and transformative potential 
of the post-communist constitutional courts. 

Ill. FROM THE UNITY OF STATE POWER TO A GoVERNMENT OF 
ENUMERATED AND SEPARATED POWERS 

What else does the development of the constitutional courts 
signify? In addition to the move to enforced rights, the emergence of 
the constitutional courts reveals a radical development in the attempt 
to transit out of the Soviet-style governmental system of entirely 
centralized state power. Socialist constitutional thought opposed 
judicial review of legislation as an element of separation of powers 
doctrine and therefore as antithetical to the beliefin the unity of power 
in the people.27 In a number of ways, these courts advance the move 
toward a system of separated powers. First, the courts themselves 
constitute new divisions in state power. Further, through 
constitutional review, the courts enable enforcement of a new 
governmental system of separated powers. 

The dominant response to the prevailing political system 
throughout the region has been to divide up state power. In most of the 
new nation states, power has been divided up by the addition of two 
branches: a presidency, which, in addition to the preexisting 
parliamentary system, results in the creation of a mixed presidential
parliamentary system,28 and a constitutional court. That the courts 
are authorized and indeed expected to constrain the parliament is 
made very clear in the enabling constitutional provisions and 
legislation. Unlike the United States Constitution, which is 
conspicuously silent on the matter of judicial review,29 the post-

Cohen, supra note 15, at 13-16. For a thorough analysis of the development of judicial 
review in the modern state and of the concentrated and diffuse systems of judicial 
review, see generally Brewer-Carias, supra note 5. 

26. See generally Marshall McLuhan, Understanding the Media: The Extension of 
Man (1964). 

27. See Cappelletti & Cohen, supra note 15, at 21. 
28. See generally Stephen Holmes, The Post-Communist Presidency, E. Eur. Const. 

Rev., Fall 1993/Winter 1994, at 36; Christian Lucky, Table of Presidential Powers in 
Eastern Europe, E. Eur. Const. Rev., Fall 1993/Winter 1994, at 36. 

29. It was ultimately a creature of constitutional interpretation in Marbury v. 
Madison, 5 U.S. (1Cranch)137 (1803). 
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communist constitutional courts by design have been given an explicit 
mandate to annul unconstitutional laws. In many of the states, they 
are the new political system's most powerful check. Most of the 
constitutional courts share similar jurisdictional principles, mainly 
their mandate to engage in abstract judicial review.30 

Most of the constitutional courts are explicitly authorized to 
engage in judicial review, and there is a general understanding of 
judicial supremacy. The supremacy of judicial power is made very clear 
in the amended Hungarian Constitution. According to Chapter IV, if 
the constitutional court finds laws unconstitutional, it "annuls" 
them.31 Similarly, the Czech Constitution confers jurisdiction on the 
court to "declare void acts of Parliament."32 The Russian Constitution 
provides that the constitutional court of the Russian Federation is 
expected to "examine the constitutionality of the law that has been 
applied" and that "enactments . . . that are deemed unconstitutional 
lose their force. "33 Romania's Constitution similarly provides that the 
Constitutional Council has the prerogative "to make 
pronouncements ... upon the constitutionality of the laws," and the 
decision "shall be compulsory and final"; however, decisions which are 
the result of legislative, judicial or executive initiative may be 
overridden by a two-thirds majority in both chambers of the 
legislature.34 Poland's Little Constitution authorizes the 
Constitutional Tribunal to "adjudicateD on the conformity oflaws, with 
the Constitution and other normative acts enacted by main and central 
State organs .... "35 

The constitutional courts in the region appear to be acting on 
their constitutional mandates. The activism of the constitutional 
courts, particularly as a check on parliamentary power, is evident by 
comparison with the United States Supreme Court, which over much 
of its history rarely has invalidated a federal law, instead tending to 

30. Abstract judicial review is best understood in juxtaposition to incidental 
judicial review. Abstract judicial review allows the courts tO review legislation for its 
constitutionality outside the confines of a particular case or controversy. While incidental 
judicial review requires that a plaintiff allege that he or she is adversely affected by 
legislation, abstract judicial review allows for review at the request of political actors, 
often before legislation has been implemented. See Cappelletti, supra note 15, at 85-90. 

31. Hung. Const. ch. IV, § 32/A(2). 
32. Czech Const. art 87. 
33. Russ. Const. art. 125. 
34. Rom. Const. of Nov. 21, 1991, art. 144-145. 
35. Pol. Const. of May 1, 1990, art. 33a. But under the Polish scheme, there is no 

judicial finality. See infra note 40. 
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defer to Congress, a co-equal branch. For example, Hungary's 
Constitutional Court has a very high rate of statutory invalidations 
and has repeatedly struck down popular parliamentary measures. 
Poland's Constitutional Tribunal often invalidates sub-statutory 
regulation. Throughout the region, courts are actively enforcing the 
constitutional constraints on legislative and administrative power. 

Nevertheless, transiting from a system predicated on the unity 
of state power is a deep challenge. There is still a strong tendency to 
merge executive, legislative, and judicial powers. This can be seen in 
the offices of the new presidencies in the region. 36 The Russian 
president is an extreme example. The Russian presidency is a potent 
mix of executive, legislative and judicial powers. Not only does the 
president wield executive powers, but the president also has generous 
lawmaking powers by "edict and directive."37 According to the 
constitution, and corresponding to President Boris Yeltsin's role to 
date, the president is the guardian of the democratic order.38 And 
most extraordinarily, in addition to executing and making law, the 
president also has what can only be termed interim "judicial review" 
power.39 

The blurring of powers is also seen in the Polish system. The 
Polish constitution provides that the Constitutional Tribunal's 
decisions on the constitutionality of parliamentary statutes are 
automatically returned to the Sejm (Parliament), which has the power 
to reject the Court's verdict.40 Here, judicial and legislative powers 
are mixed. These two examples suggest that the understanding of 
separation of powers is far from entrenched in the region. The 
amended constitutions are rife with admixtures, reflective of the 

36. See generally A Forum on Presidential Powers, E. Eur. Const. Rev., Fall 
1992/Winter 1993, at 36. 

37. "The President of the Russian Federation shall issue decrees and executive 
orders . . . . The decrees and orders of the President of the Russian Federation shall be 
binding throughout the territory of the Russian Federation." Russ. Const. art. 90(1), (2). 

38. Id. art. 80. 
39. "The President of the Russian Federation shall have the right to suspend acts 

by organs of executive power of the subjects of the Russian Federation if such acts 
contravene the Constitution of the Russian Federation and federal laws, the 
international obligations of the Russian Federation, or violate human rights and civil 
rights and liberties, pending the resolution of the issue in [the) appropriate court." Id. 
art. 85(2). 

40. "Judgments of the Constitutional Tribunal on the non-conformity of laws to 
the Constitution are subject to examination by the Sejm." Pol. Const. of May 1, 1990, art. 
33a(2). 
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predecessor regimes' approaches to state power. Nevertheless, the most 
profound and threshold step toward separation of powers is the 
establishment of the constitutional courts themselves. 

IV. ABSTRACT REVIEW AND HUMAN RIGHTS: COMMUNISTS IN THE 
COURTS - FOUR TEST CASES 

The contribution of the constitutional courts is perhaps best 
understood through actual cases. There are no better cases by which 
to gauge the constitutional courts' readiness to stand up to the 
parliaments than the cases involving the rights of communists. Just 
after the political changes in the region, anti-communist sentiment was 
at its peak, and many states enacted a variety of laws either to 
prosecute the communist officials and/or to disqualify them from public 
employment and other benefits. 

In some of the countries, the anti-communist laws were 
challenged even before enactment, under the constitutional courts' 
power of abstract judicial review. The anti-communism cases illustrate 
that the courts do exercise their independence and are able, to some 
degree, to serve as a credible check on the parliaments. In Hungary in 
1991, the parliament enacted a law which would have allowed the 
prosecution of crimes committed in the suppression of the 1956 
uprising. It threatened to revive those cases which for political reasons 
had not gone forward under the old regime.41 When the bill went to 
Hungary's president for signature, he sent it instead to the 
Constitutional Court. The court struck down the law on grounds that 
it was ex post facto. 42 Though Parliament followed this bill with 
another proposal which passed constitutional muster, this second law 
enabled only prosecutions limited to crimes against humanity - which 
the Constitutional Court considered as internationally recognized 
norms not subject to domestic law limitations.43 Without question, in 

41. Law on the Right to Prosecute Serious Criminal Offenses Committed Between 
Dec. 21, 1944 and May 2, 1990 That Had Not Been Prosecuted for Political Reasons, Nov. 
4, 1991 [hereinafter Zetenyi Law). 

42. Judgment of Mar. 5, 1992, 1992/11 ABH 77 (Hung.) (unofficial translation on 
file with author). For a fuller analysis of this decision, see Ruti Teitel, Paradoxes in the 
Revolution of the Rule of Law, 19 Yale J. Int'! L. 239 (1994). 

43. For an analysis of the Act on Procedures Concerning Certain Crimes 
Committed During the 1956 Revolution and the court's decision, see Krisztina Moravi, 
Retroactive Justice Based on International Law: A Recent Decision by the Hungarian 
Constitutional Court, E. Eur. Const. Rev. 32, Fall 1993, at 32. 
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Hungary, the Constitutional Court has had a significant impact in 
shaping the direction of anti-communist measures. 

Though many of the states of Eastern Europe have eschewed 
trials, some of these states have enacted other forms of anti-communist 
legislation, chiefly laws designed to exclude former communists from 
public employ and other public benefits. The constitutional courts in 
the region have played a significant role in the judicial review of these 
sanctions. In the former Czechoslovakia, in one of the most notorious 
decisions of the country's short-lived unified Constitutional Court, the 
court reviewed the constitutionality of the so-called "Lustration Law," 
which provides for the disqualification of secret police and collaborators 
from State employ.44 The law was challenged by ninety-nine 
parliamentary deputies who had opposed the law in the parliament. 
Though the court upheld the law, significantly it did not uphold the 
law in its entirety, holding it unconstitutional in part for lack of 
sufficient evidence in the exclusion of "potential" collaborators.45 

A similar law was written in Bulgaria. Whereas some anti
communist legislation was sustained, the country's Constitutional 
Court drew the line at sanctions it considered to imply takings and 
employment discrimination. Two of the three lustration laws which 
passed the parliament were challenged before the court on petition by 
President Zhelyu Zhelev and struck down by the Constitutional Court. 
Legislation which would have deprived former communists of 
employment in the banking sphere46 was found to violate 

44. Act No. 451/1991 CoL Specifying Some Further Prerequisites for the Discharge 
of Some Functions in State Organs and Organizations of the Czech and Slovak Federal 
Republic, October 4, 1991 (unofficial translation on file with author). The law is known 
as the "Lustration Law," from the Czech lustrare meaning "illumination or purification," 
referring to the exposure of subjects past by the "lustration" procedure. In the 
contemporary post-communist period, the term "lustration laws" describes the purging 
or screening laws directed against communist-era leadership, party members, or 
collaborators. For a description of these laws, see Herman Schwartz, Lustration in 
Eastern Europe, 1 Parker Sch. J. E. Eur. L. 141 (1994). 

45. Judgment of Nov. 26, 1992, Ref. No. Pl. US 1192 (Czech and Slovak Fed. Rep. 
Const. Ct.). For a description of the question of lustration and its problems, see Paulina 
Bren, Lustration in the Czech and Slovak Republics, 2 RFE/RL Research Report (July 16, 
1993). For an account of the lustration process as it was applied to Jan Kavan, a former 
dissident and member of the new parliament, see Lawrence Weschler, The Velvet Purge: 
The Trials of Jan Kavan, The New Yorker, Oct. 19, 1992. 

46. Transitional and Concluding Provisions of the Law for Banks and Credit of 
March 4, 1992, art. 9, cited in Helsinki Watch, Decommunization in Bulgaria, Aug. 1993, 
at 6. 
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constitutional prohibitions on employment discrimination.47 A second 
law, which would have eliminated time spent working for communist 
party offices from the calculation of pensions,48 was also struck down 
as a violation of the right to social security.49 A third lustration law, 
relating to appointments to the governing bodies of universities,50 was 
challenged by a group of 102 deputies with the support of the president 
and upheld on the grounds that the persons excluded could be deemed 
unprofessional.51 Thus, the record of the Bulgarian Constitutional 
Court is somewhat uneven regarding protection of individual rights in 
this area. However, the inability of the parliament to pass other anti
communist lustration laws having an even broader sweep52 has been 
attributed to the court's first two decisions, as well as to the opposition 
of the president to such laws.53 

After the revolution, "the first thing we do, let's kill all the 
lawyers."54 That is what Albania's parliament attempted to do, at 
least effectively, through its proposed purge laws after the collapse of 

47. Decision No. 8 of July 27, 1992 (Const. Ct. ofBulg). The court found that the 
law violated the constitution's guarantees of equal protection, Bulg. Const. art. 6, and the 
right to choose an occupation, Bulg. Const. art. 48. See generally Helsinki Watch, supra 
note 46, at 30. 

48. Amendments to the Pension Law, June 12, 1992, cited in Helsinki Watch, 
supra note 46, at 6-7. 

49. Ruling No. 11 of July 29, 1992 (Bulg. Const. Ct.). Article 51(1) of the 
constitution guarantees the right to social security. Helsinki Watch, supra note 46, at 32. 

50. Law for the Temporary Introduction of Additional Requirements for Members 
of the Executive Bodies of the Scientific Organizations and the Higher Certifying 
Commission of Dec. 9, 1992, cited in Helsinki Watch, supra note 46, at 8-9 [hereinafter 
Panev law). The law excludes not only those who held positions in the Communist Party 
or collaborated with the secret police, but also those who had been "on the teaching and 
research staff of the Academy for the Social Sciences and Social Management and its 
branches" and those who "taught History of the Communist Party of the Soviet Union, 
History of the Bulgarian Communist Party, Marxist-Leninist Philosophy, Political 
Economy, Scientific Communism or Party Building." Id. art. 3. 

51. Decision No. 1 of Feb. 11, 1993 (Bulg. Const. Ct.), cited in Helsinki Watch, 
supra note 46, at 9-11. The law was challenged as constituting employment 
discrimination on the basis of political opinion. Human rights groups have criticized the 
court's decision as pretextual: "The court has created a fiction in its reading of the law. 
The law does not set future professional standards, but establishes a penalty for prior 
membership and/or activities." Id. at 11. 

52. The "Draft Law for Decommunization in the Sphere of Government" and the 
"Draft Law for Overcoming the Consequences of Communist Rule" are two examples. Id. 
at 4. 

53. 
54. 

See generally id. 
William Shakespeare, The Second Part of King Henry the Sixth act 4, sc. 2. 
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communist rule, before it was stopped by the country's Constitutional 
Court. A minority party in the parliament challenged a lustration law 
aimed at private lawyers, which required that a new commission under 
the minister for justice "re-evaluate" all licenses to practice law.55 In 
a landmark decision, the court found that the law violated the 
Albanian Constitution's separation of powers. 56 The court reasoned 
that in enacting exclusion categories, the parliament was legislating 
punitive sanctions against communists, which meant it was usurping 
judicial powers.57 In striking the law, the court simultaneously 
protected individual rights and checked the parliament, protecting 
separation of powers. 

All four cases show that when confronted with popular anti
communist measures implicating individual rights, political actors 
turned to the courts, and the new constitutional courts were able, to 
varying degrees, to draw a thin but bright line demarcating the rule 
of law. These precedents illuminate the potential of abstract judicial 
review for timely, principled resolution of political controversies and 
the protection of human rights in post-communist transitions. 

V. DILEMMAS OF CONSTITUTIONAL RECONSTRUCTION 

A. Post-Communist Judicial Review: A Paradigm of Judicial 
Activism 

Analysis of the workings of constitutional review in the 
communist cases points to a distinctive model of judicial review in the 
East European constitutional courts. The communist cases suggest that 
what distinguishes the workings of the post-communist courts is the 
connection between the courts' protection of individual rights, and its 
involvement in political controversies. In the communist cases, judicial 

55. Law No. 7666 of Jan. 26, 1993, cited in Kathleen Imholz, A Landmark 
Constitutional Court Decision in Albania, E. Eur. Const. Rev., Summer 1993, at 23 
(creating a commission for the re-evaluation of licenses to practice law) (unofficial 
translation of statute on file with author). Under the law, the commission summarily 
revoked the licenses of 47 lawyers. Soon after this decision was made, parliamentary 
members of the minority Socialist Party brought a petition to the Constitutional Court. 
Id. 

56. Decision No. 8 of May 21, 1993 (Alb. Const. Ct.). The court said that such laws 
violated separation of powers because the legislature was ruling on guilt - a 
determination which according to the constitution was for the judiciary. Id. 

57. See generally Imholz, supra note 55, at 25. 
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review was initiated at the request of political actors, the presidents 
in Hungary and Bulgaria, and factions of minority legislators in the 
Czech Republic. Moreover, pursuant to the rules allowing abstract 
review in the region, judicial review occurred before the laws took 
effect. Thus, the courts' review meant involvement in what in many 
countries was the dominant political controversy of the day - the 
question of the extent of retribution exacted against the prior regime 
and its supporters. 

This judicial activism challenges the prevailing American 
conception of the appropriate role of judicial review. In American 
constitutional thought, we describe the potential for judicial review in 
dichotomous terms: we distinguish between the role of review in 
delimiting powers among the political branches. Its role in protecting 
rights in individual cases.58 In the American model we extol a distinct 
paradigm of judicial review whereby it is analogized to simple 
adjudication,59 which manages to protect individual rights while 
avoiding unnecessary involvement in political questions.60 Moreover, 
in American theorizing about judicial review, the justification for 
judicial review has become conflated with the limits on its exercise.61 

Thus, the dominant American understanding of the role of the 
Supreme Court conceives of its very legitimacy as hinging on a view of 
judicial review that is incidental and passive.62 According to the 
analogy to simple adjudication, it is now dogma that the proper role of 
judicial review pertains to the application of constitutional principles 
to legislative policies as they relate to concrete cases. The very 
workability of judicial review is thought to depend upon avoiding 
confrontation with political branches. To some extent, the claim is 

58. See Ackerman, supra note 1, at 106-09. 
59. This view goes back to Marbury, supra note 29. See generally Harry 

Wellington, Common Law Rules and Constitutional Double Standards: Some Notes on 
Adjudication, 83 Yale L.J. 221 (1973). 

60. For the classic work on the role of the American Supreme Court, see Alexander 
M. Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (2d 
ed. 1986). 

61. In discussing the principles limiting abstract review in the American model, 
Bickel argues that the concepts implied by case and controversy, standing requirements 
and advisory opinions constitute not so much limitations on the power of judicial review 
as necessary supports for Marshall's argument in establishing it. Id. at 114-15. 

62. These have been described by Bickel as the "passive virtues." Id. at 111-98. 
Principles relating to justiciability, such as jurisdiction, standing, the case/controversy 
requirement, and the political question doctrine could be considered as mechanisms to 
protect these institutional virtues. 
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paradoxical, in that the Courts' very effectiveness is considered to 
depend in large part on inaction, and on forbearance. In its most 
extreme form, the theory of judicial review considers judicial restraint 
not merely as a virtue but as necessary to the Court's very survival. 

Under the prevailing paradigm and its analogy to ordinary 
courts, the constitutional courts' effectiveness depends on their closely 
adhering to the nature and function of ordinary courts. The most 
extreme version of the theory contends that constitutional courts' very 
effectiveness, and even their ability to endure, is considered to depend 
on their passivity and forbearance. 

The post-communist constitutional courts seriously challenge 
the prevailing American paradigm. As seen in the communist cases, 
the courts are protecting individual rights, even as they confront the 
political branches. Indeed, this interaction appears inevitable in light 
of the jurisdictional principles governing the courts.63 Many of the 
enabling acts regarding the courts specifically contemplate access to 
judicial review by political actors, such as the president or other public 
officials.64 Indeed, the provenance of the cases lies in the initiatives 
of political actors on the losing side of the political issue, challenging 
legislation. To the extent that the post-communist constitutional courts 
are reviewing government policy in these rights cases prior to its 
enforcement and application and at the behest of political actors, this 
profoundly challenges the prevailing American paradigm of judicial 
review. 

The workings of the post-communist constitutional courts point 
to an alternative paradigm, that of an active court. The constitutional 
courts are involved in defining principled parameters of the lawmaking 
of the transitional period. To a large extent, I contend, the emerging 

63. See infra notes 64, 68-70, and accompanying text. 
64. Examples include article 144 of the Romanian Constitution, which provides 

that the Constitutional Court has the duty "to pronounce on the constitutionality oflaws 
before their promulgation at the request of the president of Romania, one of the 
presidents of the two chambers of the government, the Supreme Court of Justice, at least 
50 deputies or at least 25 senators .... "Rom. Const. art. 144. 

Similarly, article 125(2) of the Russian Constitution provides: "The 
Constitutional Court of the Russian Federation on request by the President of the 
Russian Federation, the State Duma (Parliament), one-fifth of the members of the 
Federation Council or deputies of the State Duma, the Government of the Russian 
Federation, the Supreme Court of the Russian Federation or the Supreme Court of 
Arbitration of the Russian Federation, bodies of legislative and executive power of 
subjects of the Russian Federation shall resolve cases about the compliance with the 
Constitution of the Russian Federation." Russ. Const. art. 125(2). 
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paradigm of active judicial review appears to relate to the political 
circumstances of the transition. Whereas the prevailing American 
paradigm of incidental judicial review and a generally passive 
Supreme Court assumes the circumstances of ordinary political life in 
established democracies, the relevance of the model is questionable in 
extraordinary periods. The paradigm of active judicial review 
developing in the post-communist transitions appears to respond 
instead to the necessities of a transitional time. Thus, for example, 
whereas in incidental judicial review there is a pronounced time lag 
between lawmaking and its review implied by the "standing" and "case 
and controversy" requirements, a time lag which is considered to 
insulate the Court against the consequences of political involvement,65 

the post-communist courts are not similarly insulated. Instead, the 
courts' abstract review of laws prior to enactment assures timely 
resolution of controversial issues. Efficiency considerations appear to 
support the courts' resolution of controversies prior to the laws going 
into effect. In post-revolutionary periods there is considerable new 
lawmaking, and hence greater controversy about governmental 
policies, than in ordinary periods in established democracies. Whether 
or not this would be true as a general matter, the sheer burden of new 
lawmaking during transitional periods may well justify abstract review 
and an active role for the constitutional courts. 

To the extent that the constitutional courts in the former 
Soviet bloc display the features of a contrasting model of judicial 
review, they illuminate what I term the "active virtuesn66 and the 
potential of robust judicial review in periods of political change. Post
communist judicial review may well lead to rethinking our view of 
judicial review. Though the restraints placed on judicial activism may 
well offer an absolute security against politicized review, judicial 
involvement in political controversies, without more, is not tantamount 
to politicized judicial review. Indeed, the success with which the 
constitutional courts are able to confront the political branches in a 
principled fashion illustrates the potential for an active constitutional 
court in periods of political transformation. 

65. See Bickel, supra note 60, at 115. 
66. In contradistinction to the "passive virtues." See id. 
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B. The Problem of Constitutional Legitimacy 

The East European constitutional courts offer the promise of 
a newfound source of political legitimacy. They do so in a number of 
ways. Like constitutional conventions, the constitutional courts are 
new forums specially created in the transition. As such, the 
establishment of the courts, like the making of new constitutions, 
defines a break from the arrangements of the prior regimes.67 Other 
features of the courts compound their potential in the new 
constitutional system. In many of the courts, there are no case and 
controversy or political question constraints. Petitions for review need 
not be accompanied by any personal harm or other connection to the 
lawsuit.68 Some of the courts allow all citizens standing.69 Hungary's 
Constitution goes the furthest and allows standing to all persons, 
including foreigners, without any need to show an individual 
connection to the particular case.70 

Popular access for enforcement of individual rights is a potent 
symbol of a new governmental openness. Beyond the symbolic, the 
breadth of access to the constitutional courts means a form of 
participation in the fledgling democracy, through constitutional 
litigation. Participatory democracy, through access to the courts, is 
graphically represented in the notion of "standing" before the courts. 
Through the rule of standing, citizens' views can be more broadly 
represented in the states' public institutions. Some of the East 
European constitutional courts contemplate access largely to political 
actors, whereas others have generous standing rules. Statistics 
gathered on the Hungarian Court indicate that it is being widely used, 

67. Compare Ackerman, supra note 1, at 46-68 (arguing for "coru.titutionalizing 
revolution"). 

68. See, e.g., Rom. Const. art. 144 (stating that it is the court's duty "to pronounce 
on the constitutionality of laws before their promulgation .... "). 

Under Article 149 of Bulgaria's constitution, the Constitutional Court "provides 
mandatory interpretation of the Constitution" and "rules on requests to decide the 
constitutionality of any law or legal act passed by the National Assembly or the 
president." Bulg. Const. art. 149. Article 125 of the Constitution of the Slovak Republic 
states that the Constitutional Court decides "whether Acts of Parliament and laws are 
in accordance with the Constitution and constitutional laws." Slovak Const. art. 125. 

69. See, e.g., Slovak Const. arts. 127, 130(f); Russ. Const. art. 125, '114. 
70. Sec. 32A(3) of the Hungarian Constitution provides that "[e)verybody has the 

right to initiate Constitutional procedures in cases provided by an Act." Hung. Const. 
§ 32/A(3). 
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with an astounding annual average of 2000 petitions from citizens.71 

What is presumably in the midst of developing is an understanding of 
judicially enforced individual rights and limited government. Broad 
access to the courts over time enables popular input into constitutional 
interpretation. Such popular participation - during times of great 
transformation - may well be analogous to that galvanized at discrete 
moments through constitutional conventions. This form of popular 
participation may ultimately translate societal consensus into 
constitutional interpretation and legitimation of the changed 
constitutional structure. 

To what extent will the post-communist constitutional courts 
be able to deliver political legitimacy? The dilemma is whether the 
courts can be active, without becoming politicized. One implication of 
abstract judicial review is extensive constitutional court involvement 
in the political life of the state. The current constitutional 
arrangements specifically contemplate such involvement in enabling 
political actors to obtain review of legislative proposals prior to their 
enactment into law. Judicial resolution of divisive and controversial 
political questions has been increasingly sought by political actors in 
the region, including by the presidents of Hungary and Russia, as well 
as by various legislative factions in states in the region.72 

Such judicial review raises a deep dilemma about the desired 
role of the constitutional courts in the post-revolutionary period. Thus, 
for example, when Hungary's Constitutional Court was asked by 
President Arpad Gonez to review the constitutionality of the law 
reviving the statute of limitations for communist crimes 73 and the 
court struck down the proposal, it reaffirmed the principle of legal 
continuity between the regimes. In so doing, the court put itself 
forward as the guardian of the constitutional system. But was the 
question before the court regarding the legality of the prior regime 
properly for~the judiciary, or was it instead a matter for political 

71. Interview with Andras Sajo, Professor of Law, Central European University, 
Budapest, Hung., and former counsel to Hungarian President Arpad Gonez (June 4, 
1994). 

72. Examples include the petition of Hungarian President Gonez regarding the 
Zetenyi law, supra notes 41-43 and accompanying text, the numerous petitions of 
Russian President Yeltsin and members of the parliament, each requesting review of the 
constitutionality of the acts of the other, see infra references at note 76, and the petition 
of 99 parliamentary deputies for review of the Czech lustration law, supra notes 44-45 
and accompanying text. 

73. See supra notes 41-42 and accompanying text. 
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deliberation? In a transitional period, where is the authority to decide 
on the legality of the transition? In the communist rights cases, 
Hungary's Constitutional Court assumed that authority. 

Perhaps this makes sense. The post-communist constitutional 
courts are the new institutions of these transitions, and they thus 
carry with them the legitimacy of hope. The question of legitimacy 
raised by the new tribunals came up as the converse of the American 
model. Whereas in the American context, the concern is the "counter
majoritarian difficulty," by contrast, the constitutional courts develop 
at a time of "anti-politics. "74 Distrust of politics and parliaments, built 
up over the years of one-party rule, pervades the region and is not 
merely a function of the post-1989 changeover elections.75 Perhaps the 
extreme example of parliamentary distrust was Russia's executive
legislative constitutional crisis. In this political context, the problem is 
not how to legitimize the courts, but rather how to legitimize politics. 
And here the courts may have a part to play, by defining a more 
principled politics.76 

The dilemma raised by the political involvement of the 
constitutional courts is best appreciated in comparative perspective.77 

The prototype court varies from country to country, related to the 
state's understanding of constitutional politics. Consider the role of 
constitutional courts in transitional periods as a function of the 
relation of constitutional to ordinary politics along a spectrum. One 
might imagine a graph, one axis of which represents the level of access 
to judicial review, the other axis of which represents the level of 
political involvement of the court. Considered within these parameters, 
the United States Supreme Court would lie at one end, denoted by 
severe constraints on judicial review, no abstract review whatsoever, 
and correlated with a very low level of involvement in political 
questions.78 By contrast, the new constitutional courts of Eastern 

74. See generally Vaclav Havel, supra note 10 (describing this anti-political 
sentiment). 

75. See Rapaczynski, supra note 11, at 595. 
76. See generally Dwight Semler, The End of the First Russian Republic, E. Eur. 

Const. Rev., Fall 1993/Winter 1994, at 107. See also Vera Tolz, The Moscow Crisis and 
the Future of Democracy in Russia, RFE/RL Research Report, Oct. 22, 1993. 

77. See generally Alec Stone, The Birth of Judicial Politics in France (1992). 
78. See Martin Shapiro, Courts: A Comparative and Political Analysis (1981) 

(discussing the American system of incidental judicial review as a prototype, but noting 
that the model has been replicated in few other countries). Regarding the European 
courts, see Stone, supra note 77, for a discussion of the political role played by the 
French Constitutional Council in comparative perspective. In Germany, political factions 
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Europe function under rules of access to judicial review enabling 
substantial judicial intervention in the political transformations.79 In 
this respect, the East European constitutional courts are more like the 
West European constitutional courts than the United States Supreme 
Court.80 The role of the East European constitutional courts in 
abstract review has enmeshed the courts in the political life of the 
region, placing them at the thin line between ordinary and 
constitutional politics. The Russian Constitutional Court with its past, 
concededly heavy, involvement in politics, lies at the other extreme in 
terms of politicization. 

Constraints on 
Judicial Review 

• U.S. Supreme Court 

•West European 
Constitutional Courts 

• East European 
Constitutional Courts 

•Russian 
Constitutional Court 

Political Involvement 

In the legacy of communism, and in the absence of a tradition 
of liberal democratic politics, post-communist constitutional courts 
simply do not follow the constitutional politics envisioned by our 
prevailing constitutional theory. To some degree, the constitutional 
politics is an inevitable consequence of the pivotal role of the new 
tribunals in these transitions, given the prior constitutional legacy. 
American constitutional culture and notions of judicial review are 
inapposite. In recent years in the United States, we have had a rich 

are increasingly turning to the German Constitutional Court to settle political 
controversies. Thus, the German Constitutional Court was asked to rule on the 
constitutionality of German troop involvement in Bosnia-Herzegovina and in Somalia. 
The Constitutional Court was also asked to rule on the Maastricht Treaty, a politically 
divisive issue in Germany. See Francine S. Kiefer, German Politicians Cede Hard 
Decisions to Highest Court, The Christian Sci. Monitor, June 22, 1993, at 3. 

79. For examples of relevant constitutional provisions, see supra note 4. See also 
Ethan Klingsberg, Judicial Review and Hungary's Transition from Communism to 
Democracy: the Constitutional Court, the Continuity of Law and the Redefinition of 
Property Rights, 1992 B.Y.U. L. Rev. 41. 

80. See supra notes 77-78 and accompanying text. For a description of the West 
European constitutional courts in this context, see Stone, supra note 77, at 225-53. 



190 COLUMBIA HUMAN RIGHTS LAW REVIEW [Vol.26:167 

debate over the problem of executive branch involvement in 
constitutional adjudication and the danger of creating a branch above 
the law. In some sense, the new constitutional courts appear to raise 
the same danger. How to evaluate this phenomenon? Should the post
communist constitutional courts become politicized, they would 
exacerbate a trend in the region, and set back the effort to move 
towards a more liberal society adhering to the rule of law. An even 
greater threat of judicial politicization would be the loss of 
constitutional legitimacy. The danger is the perception of a fledgling 
institution that attempts to enforce constitutional limits but flouts this 
principle through its own judicial review. 

Ultimately, the legitimacy of incipient post-communist 
constitutional culture will depend on the popular perception of the 
courts' practices of review. To the extent that judicial activism is not 
equivalent to politicized judicial review, the constitutional courts will 
be respected. The workings of the East European constitutional courts 
suggest a distinctive brand of constitutional politics in the region, one 
which should be understood in the context of prior socialist 
constitutional culture. My suggestion here has been to observe that 
these developments respond to particular historical and political 
contingencies generating a transitional constitutionalism. 
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PARADOXES OF CONSTITUTIONAL 
POLITICS IN THE POST-SOVIET SPACE 

Anna Fruhstorfer* 

Constitutional politics in autocratic and hybrid regimes has be-
come an increasingly popular topic in political-science research. The 
amendment of constitutions in countries with democratic deficits is a 
commonly identified------although rarely empirically addressed------
phenomenon. While it is tempting to disregard the influence of consti-
tutions in autocratic and hybrid regimes and treat them as shams, re-
cent research suggests that the power of constitutional politics in a 
nondemocratic setting cannot be dismissed so quickly. In line with 
this research, I argue that constitutions and constitutional politics 
serve a variety of purposes in countries with democratic deficits------
both in substance and in effect. Understanding the different roles of 
constitutional politics might contribute to our knowledge on why hy-
brid and autocratic regimes endure and gain legitimacy. Thus, in this 
Article I aim to assess the extent to which explanations for the fre-
quency and occurrence of constitutional amendments------developed for 
the democratic context------also apply for constitutional politics in non-
democratic regimes, in particular in the post-Soviet area. Based on 
this, I will discuss the dominant role of constitutional politics in this 
regional setting, specifically as a power tool for a patrimonial presi-
dent in Ukraine and as a trigger for democratization in Georgia. 
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I. INTRODUCTION 

Assuming that ruling alone and having absolute authority is only a 
theoretical possibility, political power is always, even in its most absolute 
sense, dependent on a cohesive group and ‘‘devices’’1 to control this 
group. In a surprisingly high number of cases, the devices of choice are 
constitutions.2 And while it is tempting to disregard the influence of con-
stitutions in autocratic and hybrid regimes and treat them as shams, re-
cent research suggests that constitutions in these contexts cannot be dis-
missed so quickly.3 In fact, findings show they contain a range of 
information on the social expectations towards the elite, on the continui-
ty or disruption of the historic regime,4 and on the specifics of everyday 
governance. Law and Versteeg5 convincingly argued that constitutions in 
authoritarian and hybrid contexts serve a variety of purposes both in 
substance and in effect. And ‘‘[c]onstitutional amendments are the es-
sence of constitutional politics. They can influence the political system 
more than most other decisions within a political realm.’’6 Up to now, 
however, the nature of constitutional politics in autocratic and hybrid re-
gimes has hardly been addressed in the comparative politics literature.7 
Thus, the research questions answered in this Article are the following: 
what explains the occurence of constitutional amendments, in particular 
under nondemocratic constraints? What is the content of constitutional 
amendments in nondemocratic societies? And, what effect can constitu-
tional amendments have on the democratic development or the autocrat-
ic stabilization of the respective country? 

To answer these questions, this Article is divided into two main 
parts. First, I will provide a brief review of the established research on 

                                                                                                                                      
 1. Tom Ginsburg, Constitutions . . . in Dictatorships?, FIFTEENEIGHTYFOUR (May 7, 2014), 
http://www.cambridgeblog.org/2014/05/constitutionsin-dictatorships/. 
 2. Tom Ginsburg, Written Constitutions Around the World, 15 INSIGHTS ON LAW & SOCIETY 

(2015). 
 3. Tom Ginsburg & Alberto Simpser, Introduction, in CONSTITUTIONS IN AUTHORITARIAN 

REGIMES 14---15 (Tom Ginsburg & Alberto Simpser eds., 2014). 
 4. See generally ZACHARY ELKINS ET AL., THE ENDURANCE OF NATIONAL CONSTITUTIONS 
(2009). 
 5. See generally David S. Law & Mila Versteeg, Constitutional Variation Among Strains Of Au-
thoritarianism, in CONSTITUTIONS IN AUTHORITARIAN REGIMES (Tom Ginsburg et al. eds., 2014). 
 6. Anna Fruhstorfer & Michael Hein, From Post-Socialist Transition to the Reform of Political 
Systems?, in CONSTITUTIONAL POLITICS IN CENTRAL AND EASTERN EUROPE 569 (Anna Fruhstorfer 
& Michael Hein eds., 2016). 
 7. Mikael Wigell, Mapping ‘Hybrid Regimes’: Regime Types and Concepts in Comparative Poli-
tics, 15 DEMOCRATIZATION 230, 230 (2008). 
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constitutional politics in a democratic context, with an emphasis on the 
explanations given for the varying frequency of constitutional amend-
ments. Thus, I define constitutional politics here narrowly as formal con-
stitutional amendments. Second, I will identify patterns in the form and 
contents of formal constitutional amendments in the post-Soviet region. 
Based on this, I propose two different perspectives on this research puz-
zle, with a comparative analysis of the nature of constitutional politics 
and the detailed description of similar cases with a very different role of 
constitutional politics. I draw on a unique data set of the constitutional 
development in post-Soviet countries, namely Armenia, Azerbaijan, Bel-
arus, Georgia, Kazakhstan, Kyrgyzstan, Moldova, Russia, Tajikistan, 
Turkmenistan, Ukraine, and Uzbekistan, since the implementation of the 
first post-Soviet constitution. I will first reassess the hypotheses in the 
quantitative strand of constitutional-politics research for the post-Soviet 
context. Based on this comparative perspective, I will show------among 
other aspects------that executive-legislative relations (in particular presi-
dential power) are the most frequently amended topics. Finally, I focus 
on two case studies, those of Ukraine and Georgia, with an emphasis on 
the interrelated impact of constitutional politics and presidential power. 

II. CONSTITUTIONAL POLITICS IN AUTOCRATIC AND HYBRID REGIMES 

Constitutions structure the choices actors have and create a path for 
the distribution of power among the important actors in politics. In this 
Article, I argue that ‘‘[t]he constitution embodies the political substance 
of a polity; if the constitution consists of a written text, its political es-
sence is encapsulated in its textuality.’’8 The political essence could be 
seen as the authority the constitution unfolds. Thus, power and authority 
are two very different concepts. Institutionalized power, however, is 
sometimes seen as authority, which in modern societies is often tanta-
mount to law------particularly constitutional law.9 With this perspective on 
modern constitutions and their authoritative status, one is inclined to re-
late them to democratic systems. Rethinking this within a nondemocrat-
ic-regime context allows for a different perspective and creates room for 
the consideration that constitutionalism might still be at play, even under 
adverse conditions. 

Thus, it is necessary to change the normative perspective on consti-
tutionalism. This means moving away from the dichotomous perspective 
of, e.g., McIlwain,10 and instead adopting the perspective of Isiksel, who 
described authoritarian constitutionalism ‘‘as a system in which the con-
stitution, rather than constraining the exercise of public power, is coopt-

                                                                                                                                      
 8. JON ELSTER, ET AL., INSTITUTIONAL DESIGN IN POST-COMMUNIST SOCIETIES: REBUILDING 

THE SHIP AT SEA 64 (1998). 
 9. HANNAH ARENDT, ON REVOLUTION 38 (1963). 
 10. See generally CHARLES H. MCILWAIN, CONSTITUTIONALISM: ANCIENT AND MODERN 
(1947), http://www.constitution.org/cmt/mcilw/mcilw.htm. 
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ed to sanction oppressive uses of it.’’11 How important constitutions are in 
regimes with problems in their democratic development, such as in 
Georgia, Turkey, and Ukraine, comes as a surprise to scholars analyzing 
constitutional politics in these countries.12 

Isiksel describes a phenomenon for Turkey, which could explain the 
earlier-mentioned importance of constitutional politics: ‘‘[t]he system 
functions on a shared assumption that the constitution matters; that it 
cannot simply be tossed aside once a party is in power.’’13 Moreover, 
these ambiguous regimes establish a unique form of commitment to con-
stitutions, which results in fierce political conflicts over amendments to 
the constitution.14 These amendments are not necessarily intended to 
drive the country towards democracy. In a similar vein, the idea that 
‘‘constitution-making is a continuation of politics by other means’’15 in-
sinuates that constitutions are used as instruments of power. This also 
applies to democracies. For hybrid or autocratic regimes, however, it is 
even more apparent. Individual case studies provide some preliminary 
evidence that constitutions and constitutional politics are also of im-
portance in countries where the normative concept of constitutionalism16 
does not matter as much or even at all.17 

Nevertheless, comparative political science has not devoted much 
attention to constitutional politics in nondemocratic contexts.18 Beyond 
the perspective of constitutional engineering, research has not estab-
lished a coherent research agenda on constitutions and constitutional 
politics in nondemocratic regimes. Literature provides a range of ap-
proaches to this topic. Based on the shared assumption that constitutions 
matter, we can assume a variety of roles of constitutional politics. In the-
orizing how constitutions function under nondemocratic conditions, 
Ginsburg and Simpser19 covered some ideas on the functional logic of 
constitutions and constitutional politics in nondemocratic contexts. 
Among these roles could be elite coordination,20 the entrenchment of 

                                                                                                                                      
 11. Turkuler Isiksel, Between Text and Context: Turkey’s Tradition of Authoritarian Constitu-
tionalism, 11 INT’L J. CONST. L. 702, 702 (2013). 
 12. Id. at 721. 
 13. Id. at 705. 
 14. Id. at 704---05. 
 15. THE POLITICS OF CONSTITUTIONAL CHANGE IN INDUSTRIAL NATIONS: REDESIGNING THE 

STATE 17 (Keith G. Banting & Richard Simeon eds., 1985). 
 16. MCILWAIN, supra note 10, at ch. 1 (‘‘[C]onstitutionalism has one essential quality: it is a legal 
limitation on government; it is the antithesis of arbitrary rule; its opposite is despotic government, the 
government of will instead of law. . . .’’). 
 17. See generally Mark Tushnet, Authoritarian Constitutionalism 4---5 (Harv. Pub. L., Working 
Paper No. 13-47). 
 18. Id. at 7 (with the exception of Ginsburg & Simpser, supra note 3 and a variety of individual 
case studies). 
 19. See generally CONSTITUTIONS IN AUTHORITARIAN REGIMES (Tom Ginsburg & Alberto 
Simpser eds., 2014). 
 20. See generally Henry E. Hale, The Informal Politics of Formal Constitutions: Rethinking the 
Effects of ‘‘Presidentialism’’ and ‘‘Parliamentarism’’ in the Cases of Kyrgyzstan, Moldova, and Ukraine 
in Constitutions, in CONSTITUTIONS IN AUTHORITARIAN REGIMES (Tom Ginsburg & Alberto Simpser 
eds., 2014). 
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policies,21 information provision,22 or the shaping of social norms.23 Addi-
tionally, one could argue that law------thus also constitutional law------is simp-
ly the most feasible and proper way to organize modern societies and 
governance, even in not entirely democratic settings. 

For the post-Soviet context, Hale has provided convincing evidence 
‘‘that formal constitutions can have an important impact even in societies 
in which rules are not reliably followed and in which institutions are rou-
tinely corrupted------as in highly patronalistic societies.’’24 More important-
ly,  

[p]residentialist constitutions have their effect not so much because 
they are ‘followed’ as because (all other things being equal) they 
signal that whichever patronalistic network captures presidential of-
fice is likely to be the most powerful one in the country and make 
the occupant of the presidency a singular focal point for elite coor-
dination.25  

With the understanding that authority, and thus institutionalized 
power, is in part based on social constructions and that law is defining for 
authority and power, I assume that constitutions, including constitutional 
amendments, contribute to this role construction. Furthermore, constitu-
tional amendments and the frequency of their occurrence might depend 
on certain properties of the constitution itself, but certainly also on polit-
ical circumstances beyond the text. Hence, the properties of the constitu-
tion itself have important implications for the country’s ensuing constitu-
tional life. 

First, the rigidity of the amendment procedure can already provide 
an explanation for the varying frequency of constitutional amendments, 
as some authors argue.26 Recent research provides an ambiguous picture 
of the explicatory value of this independent variable.27 In addition, it re-
mains unclear if and how amendment provisions influence constitutional 
politics beyond democratic contexts.28 One indication that the rigidity of 
the amendment process also has effects in nondemocratic societies is 
provided by Russia, although the effects are questionable.29 The thresh-

                                                                                                                                      
 21. NATHAN J. BROWN, CONSTITUTIONS IN A NONCONSTITUTIONAL WORLD: ARAB BASIC 

LAWS & THE PROSPECTS FOR ACCOUNTABLE GOVERNMENT 11 (2001). 
 22. See generally Adam Przeworski, Ruling Against Rules, in CONSTITUTIONS IN 

AUTHORITARIAN REGIMES (Tom Ginsburg & Alberto Simpser eds., 2014). 
 23. Stephen Holmes & Cass R. Sunstein, The Politics Of Constitutional Revision In Eastern Eu-
rope, in RESPONDING TO IMPERFECTION: THE THEORY AND PRACTICE OF CONSTITUTIONAL 

AMENDMENT 279 (Sanford Levinson ed., 1995). 
 24. Hale, supra note 20, at 239. 
 25. Id. 
 26. See generally Donald S. Lutz, Toward A Theory of Constitutional Amendment, in 
RESPONDING TO IMPERFECTION: THE THEORY AND PRACTICE OF CONSTITUTIONAL AMENDMENT 

(Sanford Levinson ed., 1995). 
 27. Law & Versteeg, supra note 5, at 171. 
 28. Tom Ginsburg & James Melton, Does the Constitutional Amendment Rule Matter at All?: 
Amendment Cultures and the Challenges of Measuring Amendment Difficulty, 13 INT’L J. CONST. L. 
686, 712 (2015). 
 29. See generally, Felix Petersen & Ilya Levin, The Russian Federation, in CONSTITUTIONAL 

POLITICS IN CENTRAL AND EASTERN EUROPE 519 (Anna Fruhstorfer & Michael Hein eds., 2016). 
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old for amending the Russian Constitution is the highest in the countries 
of Central and Eastern Europe and lies on the median of the post-Soviet 
area. At the same time, Russia has an ‘‘amended articles rates below the 
median’’30 of all Central and Eastern European countries. But, the effect 
is not a ‘‘conservation’’ of the political system. Rather, we can observe 
the daunting Russian praxis of amending the constitution through ordi-
nary law.31 Petersen and Levin described this as ‘‘de facto amendments 
taking place outside or beneath the constitution.’’32 Surprisingly, this is 
not a common pattern, as we can see from the amendment frequency and 
intensity in other Eastern Europeans countries.33 Apart from the com-
plexities of an authoritarian context, one can assume that the rigidity of 
the constitutional amendment process should decrease the amendment 
frequency.34 Thus, I assume the following: 

H1: The higher the rigidity of the constitutional amendment pro-
cess, the lower the probability of a constitutional amendment. 

Continuing the perspective on the democracy-autocracy aspect, the 
democracy level of individual countries is, to a large extent, determined 
by executive-legislative relations.35 Although presidential power does not 
provide a simple causal explanation for the success or failure of democ-
racy, research has shown ‘‘that the constitutional variation among semi-
presidential regimes has . . . powerful effects on democratic survival.’’36 In 
particular, the specific constitutional configuration of a president-
parliamentary system, ‘‘whose distinguishing feature is that they grant 
the power to dismiss governments to both the assembly and the presi-
dent, very significantly and powerfully reduce the durability of democra-
cy.’’37 This has multiple implications for constitutional politics in the post-
Soviet space as we can observe president-parliamentary and premier-
presidential systems in most of them.38 Additionally, premier-presidential 
institutions help to ‘‘preempt the escalation of political conflicts.’’39  

What does this amount to in relation to constitutional politics? One 
can expect that powerful presidents in nondemocratic societies do not 
need constitutional amendments to enforce their power. Previous re-
search, however, has shown that there is no linear relation between the 

                                                                                                                                      
 30. Fruhstorfer & Hein, supra note 6, at 562.  
 31. See Peterson & Levin, supra note 29. 
 32. Id. at 533. 
 33. Andrew Roberts, The Politics of Constitutional Amendment in Postcommunist Europe, 20 

CONST. POL. ECON. 99 (2009).  
 34. Other properties of the constitutional text as such (length, inclusiveness) are also part of the 
scholarly literature, but as they do not establish a statistically significant meaning for democratic con-
texts, they are pursued here.  
 35. Robert Elgie & Petra Schleiter, Variation in the Durability of Semi-Presidential Democracies, 
in SEMI-PRESIDENTIALISM AND DEMOCRACY 55 (Robert Elgie et al. eds., 2011). 
 36. Id. 
 37. Id. at 57. 
 38. Yu-Shan Wu, Clustering of Semi-Presidentialism: A First Cut, in SEMI-PRESIDENTIALISM 

AND DEMOCRACY 23 (Robert Elgie et al. eds., 2011).  
 39. Elgie & Schleiter, supra note 35, at 58. 
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amendment rate/frequency and the democracy level, e.g., in Central and 
Eastern Europe.40  

Additionally, the assumed roles of constitutions and constitutional 
politics in nondemocratic societies point towards a re-evaluation of this 
assessment: e.g., entrenching policies41 requires an amendment to the 
constitution.42 Also, in non-democratic societies, e.g., in the first years of 
Lukashenko’s rule in Belarus, presidents enforce and entrench their po-
litical ideas and in doing so strengthen their leadership.43 Thus, I expect 
that the level of presidential power has a direct effect on the occurrence 
of an amendment, especially conditioned by the factor of time.  

Furthermore, autocratic or hybrid regimes in the post-Soviet region 
are regimes oriented towards and dominated by a political leader.44 
These leaders have the centripetal force and might use constitutional pol-
itics to foster elite cohesion, not only as an operating manual, but also to 
enhance their external and internal legitimacy. This becomes particularly 
visible------but not exclusively------shortly after a leadership change. Myriad 
empirical examples come to mind, and, from a theoretical perspective, 
we can expect nondemocratic leaders to use constitutions------among other 
instruments------to stabilize their rule.45 Especially with the specific context 
of the post-1989 constitution-making in post-Soviet countries, I expect 
that constitutions with a less powerful president are amended more fre-
quently. 

H2: The less constitutional power a president has, the higher the 
probability of a constitutional amendment. 

In addition to the properties of the constitutional text itself, not only 
do the characteristics of the political regime influence constitutional 
amendments, but they are they also influenced by the political circum-
stances.46 Authors are inconsistent, however, in their assessment of the 
specific direction of this influence.47 Whereas Roberts argued that ‘‘[l]ess 
democratic regimes produce more amendments,’’48 because autocratic 
leaders have far fewer obstacles to successfully implementing constitu-
tional amendments, one is inclined to assume that autocratic leaders 
have no need to amend the constitution. Empirically, the difference be-
tween the average amendment rate in democratic and nondemocratic 
countries is negligible.49 Thus, the assumptions are theoretically expecta-
ble in both directions: 

                                                                                                                                      
 40. Fruhstorfer & Hein, supra note 6, at 558.  
 41. Fabian Burkhardt, Belarus, in CONSTITUTIONAL POLITICS IN CENTRAL AND EASTERN 

EUROPE (Anna Fruhstorfer & Michael Hein eds., 2016). 
 42. Id. 
 43. Id. 
 44. Andrew Roberts, The Politics of Constitutional Amendment in Postcommunist Europe, 1 
CONST. POL. ECON. 102 (2008). 
 45. See Isiksel, supra note 11, at 721---22. 
 46. Ginsburg & Melton, supra note 28, at 687. 
 47. See infra notes 48---49. 
 48. Roberts, supra note 44, at 102. 
 49. See Ginsburg & Melton, supra note 28, at 705 n.44. 
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H3a: The lower the democracy level, the higher the probability of a 
constitutional amendment. 

H3b: The lower the democracy level, the lower the probability of a 
constitutional amendment. 

III. RESEARCH DESIGN 

After laying out the theoretical expectations, this Part will illustrate 
how the theoretical claims are empirically tested. First, I will discuss the 
case selection, and then move on to describe the operationalization of 
the independent variables. 

A. Case Selection: The Post-Soviet Area 

In order to empirically test the theoretical expectations described, I 
analyze constitutional politics in Armenia, Azerbaijan, Belarus, Georgia, 
Kazakhstan, Kyrgyzstan, Moldova, Russia, Tajikistan, Turkmenistan, 
Ukraine, and Uzbekistan as the successor states of the Soviet Union (ex-
cluding Estonia, Latvia, and Lithuania). This focus will allow me to di-
rectly compare the occurrence of constitutional amendments in relatively 
similar regional contexts. These countries have the important advantage 
that they have a similar historical legacy and------at least to a certain ex-
tent------a similar level of patrimonial structures.50 I assume these structures 
have some effect on constitutional politics in these nondemocratic socie-
ties and will show the different roles constitutional politics might take on. 
An important feature of these twelve systems is that they have an as-
sumed similar perception of their respective constitutions, as we can see 
from the similar level of amendment activity and procedural similarities 
in the implementation, origin, and length.51 The variation in the autocrat-
ic elements of these countries------both over time within the countries 
themselves and also between the individual countries------is an important 
advantage of this comparative perspective. 

B. Operationalization 

This research approach has two stages: First, I examine the impact 
of the previously described conditions for the conservation or the flexi-
bility of a constitutional system. For the purpose of this analysis, formal 
constitutional amendments are the dependent variable. These amend-
ments are defined as events that may or may not occur in any given year. 
In order to test my theoretical expectation, I analyze an original data set 
consisting of all constitutional amendments as from the implementation 
of the first post-Soviet constitution up to, and including, 2015. The sam-
ple comprises all constitutional amendments successfully implemented. 

                                                                                                                                      
 50. See, e.g., Henry E. Hale, 25 Years After The USSR: What’s Gone Wrong?, 27 J. DEMOCRACY, 
no. 3, 2016, at 24---35. 
 51. Data on file with author. 
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This includes constitutional amendments that were at a later point in 
time declared unconstitutional by a constitutional court (as, for example, 
in Moldova, where the 2000 constitutional amendment was declared un-
constitutional in 2016). The occurrence of one or more constitutional 
amendment(s) in a given year is coded with 1; the absence of a constitu-
tional amendment is coded with 0. In this phase of the analysis I estimate 
the importance of the following explanatory variables: 

Rigidity: The rigidity of the constitutional amendment process is a 
common explanation provided for the probability of a constitutional 
amendment to occur.52 The level of rigidity is a composite index by Lutz, 
increasing the level of rigidity with every additional requirement.53 For 
the cases selected here, the ‘‘index of difficulty’’54 ranges from 0.8 in Mol-
dova and Ukraine (easy to amend) to 4.3 in Kazakhstan (moderately dif-
ficult to amend).55 

Presidential power: As described earlier, the specifics of nondemo-
cratic societies lead me to the assumption that powerful presidents in 
nondemocratic societies do not need constitutional amendments to en-
force their power.56 Nevertheless, previous research has shown that there 
is no relation between the amendment rate/frequency and the democracy 
level, e.g., in Central and Eastern Europe.57 Thus, I control for the consti-
tutional power of presidents according to the Presidential Power Score 
by Dyle and Elgie.58  

Democracy level: I also include a measure of the democracy level to 
control for the development over time and the increasing level of auto-
cratic elements, as well as to control for the differences between the indi-
vidual states. I measure the level of democracy by means of the level of 
freedom in the respective country per year according to the Freedom 
House Index.59 

Leadership change: Among the variety of possible explanations for 
the initiation of a constitutional amendment, a change of leadership 
might have the greatest impact on constitutional politics in nondemocrat-
ic societies. In particular, in autocratic or hybrid regimes with a highly 
personalized leadership structure (often also based, e.g., on charisma), 
the death, removal, or resignation of their leader (in this regional con-
text, the president) might result in formal constitutional amendments. 

                                                                                                                                      
 52.  See, e.g., Astrid Lorenz, How to Measure Constitutional Rigidity: Four Concepts and Two 
Alternatives, 17 J. THEORETICAL POL. 339---61 (2005). 
 53. Donald S. Lutz, Toward a Theory of Constitutional Amendment 88 AM. POL. SCI. REV. 355, 
368 (1994). 
 54. Id. at 369. 
 55. Data on file with author. 
 56. Supra Part II. 
 57. Fruhstorfer & Hein, supra note 6, at 558. 
 58. See generally David Doyle & Robert Elgie., Maximizing the Reliability of Cross-National 
Measures of Presidential Power, 46 BRIT. J. POL. SCI. 731 (2014).  
 59. Freedom in the World, FREEDOM HOUSE, https://freedomhouse.org/report/freedom-world/ 
freedom-world-2016 (last visited Dec. 3, 2016). 
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IV. DATA ANALYSIS: EXPLAINING THE OCCURRENCE OF 

CONSTITUTIONAL AMENDMENTS 

The amendment activity varies considerably in post-Soviet nations 
and ranges from 0.1 amendment laws per year in Georgia to over 0.3 in 
Uzbekistan and even 0.63 in Russia.60 Among the fifty-nine amendments 
observed in this study, over 70% dealt------to a varying degree------with exec-
utive-legislative relations.61 A conditional fixed-effects logistic regression was 
performed to ascertain the effects of rigidity of the amendment process, 
the level of democracy, the level of presidential power, the years since 
the implementation of the constitution, and a leadership change on the 
likelihood that a constitutional amendment occurs. 

TABLE 1 
DV: Constitutional Amendment Odds Ratio 

Explanatory variables  

Rigidity (H1) .64 (.38) 

Presidential power (H2) .01 (.04) 

Democracy (H3) .90 (.26) 

Age of the constitution 1.09 (.04)** 

Leadership change .57 (.33) 

GDP .99 (.00)* 

Log likelihood -96.83 

Number of observations 229 

Standard errors are in parenthesis. *Statistically significant at 10%, one tailed; **Statistically 
significant at 5%, one-tailed 

I present the empirical findings of the regression analysis in Table 1 
and report the findings with regard to all independent variables and with 
a more-than-two-year time lag of the dependent variable. This is based 
on the assumption that the time between an event and the actual imple-
mentation of a constitutional amendment is about two years. Based on 
this comparative analysis, we see that that only the age of the constitu-
tions and the economic development are statistically significant, however 
the effect is minimal to nonexistent. A test with different time-lags has 
similar results. 

Overall, this test of different factors does not offer an entirely con-
vincing explanation of the occurrence of constitutional amendments in 
the post-Soviet space. Apart from the age of the constitution, none of the 
other independent variables provides answers for the different amend-
ment activities, thus, I can neither confirm nor dismiss any of the earlier 
described hypothesis. While this is beyond the scope of this Article, I still 
                                                                                                                                      
 60. Data on file with author. 
 61. Data on file with author.  
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think that the timing of the leadership change could provide an indica-
tion of an instrumentalization of constitutionalism, which I will empha-
size in the following case description.62 Due to these inconclusive results, 
it is reasonable to pursue the detailed analysis of individual amendment 
processes. These may provide more answers than this macro-quantitative 
approach can. 

 

V. CASE STUDIES: CONSTITUTIONAL POLITICS IN UKRAINE AND 

GEORGIA 

In the second stage of the analysis, I illustrate the role of constitu-
tional politics in countries with problems in their democratic develop-
ment, using the examples of Ukraine and Georgia. Based on a close look 
at the development of the democracy level in the countries under consid-
eration here, we see that legislative-executive relations in particular form 
a central element of constitutional politics.63 With respect to the post-
Soviet area, this perspective should be emphasized because of the specif-
ic societal structure of patrimonialism: a strong president and a patrimo-
nial society can be complementary and strengthen each other.64 Thus, the 
following sections will trace the causes of the constitutional amendments 
in the area of executive-legislative relations and will illustrate the diverse 
consequences these amendments had on Ukraine and Georgia. 

A. Constitutional Politics in Ukraine 

Ukraine evolved from a president-parliamentary to a premier-
presidential, back to a president-parliamentary, and again back to a 
premier-presidential system in a span of less than twenty years.65 It pro-
vides an interesting example of a constitutional ping-pong game.66 The 
first democratic constitution was implemented in 1996 and established a 
president-parliamentary system.67 The so-called Orange Revolution in 
2004 led to a constitutional amendment decreasing the constitutional 
power of the president, which resulted in a change to a premier-
presidential system.68 Subsequently, in 2010, after the election of Victor 
                                                                                                                                      
 62. See infra Part V.A. 
 63. See Roberts, supra note 44, at 109. 
 64. See infra text accompanying note 166. 
 65. In president-parliamentary systems, the prime minister is responsible to both president and 
parliament; in premier-presidential systems, by contrast, the prime minister is responsible only to par-
liament. See generally Robert Elgie, Three Waves of Semi-Presidential Studies, 23 DEMOCRATIZATION 
49---70 (2016); Matthew Shugart & John M. Carey, Presidents and Assemblies: Constitutional Design 
and Electoral Dynamics (1992). 
 66. Fruhstorfer & Hein, supra note 6, at 568. 
 67. President-parliamentary and premier-presidential systems are two subtypes of semi-
presidential systems, diverging in their level of presidential influence on the nomination and dismissal 
of the prime minister/cabinet. See Steven D. Roper, Are All Semipresidential Regimes the Same? A 
Comparison of Premier-Presidential Regimes, 34 COMP. POL. 253, 255 (2002). 
 68. Paul D’Anieri, What Has Changed in Ukrainian Politics? Assessing the Implications of the 
Orange Revolution, 52 PROBS. POST-COMMUNISM 82, 86 (2005). 
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Janukovič as president, the 2005 constitutional amendment was revoked 
and declared unconstitutional by the constitutional court.69 This meant, 
however, a change back to the constitution of 1996.70 After the 2014 Eu-
romaidan uprising, a constitutional amendment, or even a new constitu-
tion, is being discussed again.71 In the following, I will present the reasons 
for this ping-pong activity and describe the nature of the changes and 
their impact on the perpetuation of autocratic elements in the political 
system. 

From a more general perspective, constitutions are reflections of so-
cietal struggles and political issues within the country’s political dis-
course.72 In Ukraine, this discourse is shaped by two highly contrasting 
dimensions. On the one hand, an increasing dissatisfaction with the polit-
ical actors, the parties, and a deep distrust in political institutions culmi-
nated in two revolutionary events.73 What is described as authoritarian 
constitutionalism to Turkey applies for the ambiguous regime of Ukraine 
as well. ‘‘The system functions on a shared assumption that the constitu-
tion matters; that it cannot simply be tossed aside once a party is in pow-
er.’’74 The continuous discussion and the back-and-forth of the constitu-
tional amendments are caused by a variety of reasons. First, the ongoing 
amendment need constitutes a natural process due to structural dysfunc-
tions in the political system.75 Second, the expectation that institutional 
structures will ultimately shape behavior prevails and particularly shaped 
the constitutional amendment processes after the two uprisings.76 Third, 
constitutions can indeed be used as an instrument of control.77 I will 
elaborate on each of these functions in more detail below. 

In 1996, constitution-making was already not a particularly cordial 
event; ‘‘[t]he various constitutional drafts reflected the volatile political 
situation.’’78 The presidential institution with immense constitutional 
powers was tailor-made for President Leonid Kučma, reflecting his polit-
ical ambitions.79 This is similar to Moldova and probably as post-Soviet 
legacy: the strong presidential institution was accompanied by a strong 
parliament.80 As Gallina has correctly argued, ‘‘[i]n reality, the constitu-

                                                                                                                                      
 69. Alexei Trochev, A Constitution of Convenience in Ukraine, JURIST (Jan. 26, 2011), 
http://www.jurist.org/forum/2011/01/jurist-guest-columnist-alexei-trochev.php. 
 70. Id. 
 71. See, e.g., CONST. COMMISSION, http://constitution.gov.ua/en/ (last visited Jan. 29, 2017).  
 72. See generally MCILWAIN, supra note 10. 
 73. See D’Anieri, supra note 68, at 86; Mikhail Minakov, A Decisive Turn? Risks for Ukrainian 
Democracy After Euromaidan, CARNEGIE ENDOWMENT (Feb. 3, 2016), http://carnegieendowment. 
org/2016/02/03/decisive-turn-risksfor-ukrainian-democracy-after-euromaidan-pub-62641. 
 74. Isiksel, supra note 11, at 705.   
 75. Id. at 720. 
 76. Id. at 702. 
 77. Ran Hirschl, The Strategic Foundations of Constitutions, in SOCIAL AND POLITICAL 

FOUNDATIONS OF CONSTITUTIONS 157---81 (2013).  
 78. Nicole Gallina, Ukraine, in CONSTITUTIONAL POLITICS IN CENTRAL AND EASTERN EUROPE 

497 (Anna Fruhstorfer & Michael Hein eds., 2016). 
 79. See generally ANDERS ASLUND, HOW UKRAINE BECAME A MARKET ECONOMY AND 

DEMOCRACY 57---95 (2009). 
 80. CONSTITUTION OF THE REPUBLIC OF MOLDOVA Jul. 29, 1994, Tit. III, Ch. VII, art. 106. 
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tion had granted the president independence from parliament and con-
trol of the government through the prime minister.’’81 The president was 
responsible for the nomination of the prime minister82 and, more im-
portantly, could dismiss the prime minister after presidential elections83 
and a confirmed vote of no confidence by parliament.84 The president 
could also dissolve parliament in case no orderly session was possible.85 
In addition, the president had, and has the power to issue, an absolute 
legislative veto, which can only be overruled by a two-thirds majority in 
parliament.86 Within this institutional context, then-President Leonid 
Kučma could design a presidency based on patrimonial networks with 
him as the patron. In the course of the following years, two constitutional 
amendments dealing with executive-legislative relations were initiated.87 
In 2000, an even further increase of presidential power was discussed, 
whereas the 2003 draft aimed for a premier-presidential system.88 Both 
were unsuccessful------lacking a two-thirds majority in parliament------yet, the 
2000 amendment attempt received the necessary majority through a ref-
erendum.89 

Subsequent to the so-called Orange Revolution, the Constitutional 
Amendment Act in 2004 established a new logic of presidential constitu-
tional power. Among the far-reaching amendments was a change in the 
nomination and appointment procedure of the prime minister and the 
cabinet (which was essentially a change from a president-parliamentary 
to a premier-presidential system), the dismissal of the prime minister 
handed over to the parliament, and an actual increase in presidential pre-
rogatives to dissolve parliament.90 What was not changed, however, was 
the influential position of the president in legislation; both the legislative 
veto, which can only be overridden by a two-thirds majority,91 and the 
legislative initiative92 remained part of the presidential constitutional 
power.93 ‘‘The immediate outcome of the new institutional setting was an 
ongoing power struggle between the president and the parliamentary 
majority.’’94 What was meant as an advancement towards democracy re-
sulted in a severe political standoff, from 2004 to 2010, between the main 
political actors, showing that a reduction in presidential constitutional 

                                                                                                                                      
 81. Gallina, supra note 78, at 500.  
 82. CONSTITUTION OF UKRAINE Dec. 8, 2004, art. 85, ¶ 12; id. art. 106, ¶ 9. 
 83. Id. art. 114. 
 84. Id. art. 115.  
 85. CONSTITUTION OF UKRAINE Dec. 8, 2004, art. 90. 
 86. Id. art. 94. 
 87. For a detailed description of this process, see Gallina, supra note 78. 
 88. Id. 
 89. See id. 
 90. See id. 
 91. CONSTITUTION OF UKRAINE Dec. 8, 2004, art. 94. 
 92. Id. art. 93 (‘‘The right of legislative initiative in the Verkhovna Rada of Ukraine belongs to 
the President of Ukraine, the People's Deputies of Ukraine, the Cabinet of Ministers of Ukraine and 
the National Bank of Ukraine.’’). 
 93. Id. 
 94. Gallina, supra note 78, at 505. 
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power does not necessarily lead to an advantage for democracy.95 This 
argument is also strengthened by a comparative perspective that ‘‘both 
strong presidents and strong prime ministers exert a positive effect on 
the implementation of economic reforms in post-communist countries 
and the highest level of reform is achieved when both have significant 
formal powers.’’96 

Nonetheless, as Hale has described, ‘‘[p]ower needs to be divided in 
such a way that conflicting preferences of different branches are resolved 
in a peaceful and orderly manner.’’97 These elements are difficult to find 
in the relationship between the president, prime minister, and parliamen-
tary majority in Ukraine------for all periods under observation here.98 The 
strong legislative veto of the president, the presidential prerogatives in 
the dismissal of constitutional court judges, and the weak element of 
countersignature were combined with the structural weaknesses of the 
party system (grossly affected by the legacy of a patrimonial presidency) 
and the advantage-seeking behavior of the central political actors.99 

Viktor Juščenko later characterized the time of his presidency in 
stark dissociation from Yulia Tymošenko------the prime minister during his 
presidency------claiming that ‘‘[t]he most serous [sic] mistake was to give 
the power to her twice.’’100 Juščenko’s quote shows how the self-
perception of his role as president is different from what is stipulated in 
Article 114, Article 106 Paragraph 9, Article 90, and Article 83 of the 
Constitution of Ukraine concerning the nomination of the prime minis-
ter, and Article 115 concerning the dismissal of the prime minister.101 As 
of January 1, 2006, the president confirmed that the recommended prime 
minister would be elected by parliament.102 This rather ceremonial role 
contradicts Juščenko’s assessment that it was his prerogative to give the 
power to the prime minister.103 This is the textbook definition of patri-
monial presidential behavior and shows how deeply social constructions 
of political leadership are embedded in the political culture of this coun-
try. 

Additionally, the constitutional power still vested in the president 
(apart from the debated nomination and appointment procedure of the 

                                                                                                                                      
 95. Paul D’Anieri, What Has Changed in Ukrainian Politics? Assessing the Implications of the 
Orange Revolution, 52 PROBS. POST-COMMUNISM 82, 87 (2005). 
 96. José Antonio Cheibub & Svitlana Chernykh, Are Semi-Presidential Constitutions Bad for 
Democratic Performance?, 20 CONST. POL. ECON. 202, 226 (2009). 
 97. Henry E. Hale, Democracy or Autocracy on the March? The Colored Revolutions as Normal 
Dynamics of Patronal Presidentialism, 39 COMMUNIST AND POST-COMMUNIST STUD. 305, 314 (2006). 
 98. Lucan Way, Civil Society and Democratization, 25 J. DEMOCRACY, no. 3, 2014, at 35---43. 
 99. Id. 
 100. Yushchenko Tells About His ‘Worst Mistake’, KYIV POST (May 31, 2010, 3:27 PM), http:// 
www.kyivpost.com/content/politics/yushchenko-tells-about-his-worst-mistake-68117.html. 
 101. See CONSTITUTION OF UKRAINE Dec. 8, 2004, art. 83, 90, 106, 114, 115. 
 102. Id. art. 106, ¶ 9. 
 103. See Yushchenko Tells About His ‘Worst Mistake,’ supra note 100. 
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prime minister and the cabinet) intensified this development.104 For ex-
ample, the legislative veto, which can only be overruled by a two-thirds 
majority, allows the president to retain a de facto powerful position.105 
With a fragmentation level of 0.83 (own calculation) in the Verkhovna 
Rada (Parliament of the Ukraine) after the 2006 parliamentary elections, 
Juščenko was able to block legislative projects.106 As Åslund has demon-
strated, Juščenko vetoed nearly all legislative projects by the government 
starting in April 2007; 2008 is especially characterized by a ‘‘stalemate,’’ 
largely induced by the president.107 The election of Viktor Janukovič in 
2010 meant a reverse in constitutional politics. Following the problematic 
selection of a new prime minister------and trying to avoid opposition leader 
Yulia Tymošenko------there was, effectively, a constitutional coup d’état, 
which was approved by the constitutional court.108 Additionally, the court 
re-established the 1996 constitution with a semi-presidential system in 
the manner of a president-parliamentary system by declaring the 2004 
amendment unconstitutional.109 

In 2012, President Janukovič formed a constitutional assembly 
tasked with working on a constitutional amendment.110 With these 
amendment ideas, Ukraine was ‘‘embarking on a purely presidential and 
authoritarian system.’’111 However, as one would expect of a ping-pong 
game, the Euromaidan protests resulted in the end of Janukovič’s presi-
dency and constitutional politics took yet another turn.112 The parliament 
reinstated the 2004 amendments to the constitution in February 2010, 
even before Janukovič left the country and, with this, returned to a prem-
ier-presidential system.113 The law ‘‘was supported by 140 MPs of the Re-
gions Party, 89 MPs of the Batkivschyna Party, 40 MPs of the UDAR 
Party, 32 of the Communist Party, and 50 independent lawmakers.’’114 

                                                                                                                                      
 104. See Gwendolyn Sasse, Constitution Making in Ukraine: Refocusing the Debate, CARNEGIE 

EUR. (Apr. 12, 2016), http://carnegieeurope.eu/2016/04/12/constitution-making-in-ukraine-refocusing-
debate/iwzg. 
 105. See CONSTITUTION OF UKRAINE Dec. 8, 2004, art. 106, ¶ 30. 
 106. See Petro Burkovsky & Olexity Haran, From Presidentialism to Parliamentarianism: 
Strengthening or Weakening Democracy in Ukraine?, PONARS Policy Memo No. 412 from Kyiv Mo-
hyla Acad., at 4 (Dec. 2006). 
 107. ANDERS ÅSLUND, UKRAINE: HOW UKRAINE BECAME A MARKET ECONOMY AND 

DEMOCRACY 222---23 (2009). 
 108. Ukraine Court Boosts Powers of President Yanukovych, BBC (Oct. 1, 2010), http://www. 
bbc.com/news/world-europe-11451447. 
 109. Id. 
 110. Yanukovych Forms Constitutional Assembly Chaired by Kravchuk, KYIV POST (May 18, 
2012), http://ru.kyivpost.com/article/content/ukraine-politics/yanukovych-forms-constitutional-assem 
bly-chaired-b-1-127827.html. 
 111. Gallina, supra note 78, at 508. 
 112. Scott Neuman, Ukrainian President Voted Out; Opposition Leader Freed, NPR: THE TWO-
WAY (Feb. 22, 2014, 8:57 AM), http://www.npr.org/sections/thetwo-way/2014/02/22/281083380/ 
ukrainian-protesters-uneasy-president-reportedly-leaves-kiev. 
 113. Ukrainian Parliament Reinstates 2004 Constitution, INTERFAX-UKR. (Feb. 21, 2014, 5:06 PM), 
http://en.interfax.com.ua/news/general/191727.html. 
 114. Id. 
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Since then, a new constitution has been discussed.115 The constitutional 
draft submitted to the Venice Commission, although criticized, points 
again in the direction of a limitation of constitutional presidential power. 
This also further perpetuates, however, the unclear agent-principal rela-
tion of the 2004 amendments.116 

In line with a central argument on the relation between semi-
presidentialism and democratic consolidation,117 in 2004 Ukraine estab-
lished a premier-presidential system in times of great hope for democra-
cy.118 This constitutional amendment reduced the constitutional power of 
the president.119 Yet, this democratic hope was disappointed by an au-
thoritarian regime reproduction due to a struggle among the Ukrainian 
political elite.120 With a patrimonial concept of political leadership deeply 
entrenched in the behavior of the political elite, both constitutional con-
stellations proved immensely challenging for the relationship between 
president, parliament, and prime minister.121 It is a trademark of Ukraini-
an constitutional politics that ‘‘the president has sought to shape each re-
form process in ways that best promoted his self-interests.’’122 It is also, 
however, a trademark of the post-Orange Revolution context that this 
self-interest was neither limited to constitutional politics nor to the presi-
dent.123 

B. Case Study: Constitutional Politics in Georgia 

From the outset, Georgia was a difficult place for a democracy to 
prosper as a result of a post-Soviet legacy, severe economic deficits, and 
a highly patrimonial society.124 The patrimonial culture is also an explana-
tion for the social expectations concerning a powerful leader in this con-
text. With these preconditions in mind, the path leading to a problematic 
democratic consolidation (at least until 2012), combined with a powerful 
presidency, was persistent. In the following, I will describe the political 
developments under the presidencies of Eduard Shevardnadze and 
Micheil Saakashvili, with an emphasis on constitutional politics. Eduard 

                                                                                                                                      
 115. See RFE/RL’s Ukrainian Service, Ukraine’s Prime Minister Calls For Referendum On New 
Constitution, RADIO FREE EUR.: RADIO LIBERTY (Jan. 24, 2016), http://www.rferl.org/content/ukraine 
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 116. See Ukrainian Parliament Reinstates 2004 Constitution, supra note 113. 
 117. See Elgie & Schleiter, supra note 35, at 42---61. 
 118. Id. 
 119. See Kimitaka Matsuzato, Disintegrated Semi-Presidentialism and Parliamentary Oligarchy in 
Post-Orange Ukraine, in SEMI-PRESIDENTIALISM AND DEMOCRACY 192, 193 (Robert Elgie et al. eds., 
2011). 
 120. Id. at 205. 
 121. See id. 
 122. Esther Seha, The Reduction of Presidential Powers in Semi-Presidential Regimes: Armenia, 
Croatia, Russia and Ukraine Compared (Ctr. for the Study of Democracy, Leuphana U. Luneburg, 
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 123. See id. at 4. 
 124. Charles H. Fairbanks Jr., Georgia’s Rose Revolution, 15 J. DEMOCRACY, no. 2, 2004, at 110, 
111, 115. 
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Shevardnadze and Micheil Saakashvili are the two presidents who served 
under the constitution analyzed here.125 For a better understanding, I will 
start with a short introduction to the period in between independence 
and constitution-making (1991---1995). 

The first incumbent of the presidential position in a sovereign 
Georgia after the end of the Soviet Union was Zviad Gamsakhurdia.126 
He was a former human-rights activist, played a key role in Georgia’s in-
dependence movement, and was democratically elected (as far as that 
was possible in the turmoil of early 1991).127 Despite this history, he was 
accused by media outlets, and in transformation research, of establishing 
dictatorial behavior right from the outset128 and instrumentalizing the 
parliament to pursue his nationalistic ideas.129 Personal affiliation with 
the president became a prerequisite for membership in parliament.130 
This triggered severe opposition and, finally, a coup d’état with a de facto 
ending of Gamsakhurdia’s presidency.131 He was overthrown by the na-
tional guard and paramilitary groups and forced into a guerrilla con-
flict.132 Eduard Shevardnadze followed him as head of state in 1992 as the 
chairman of the State Council.133 

This is one of the first critical junctures that forced the development 
of Georgia into a specific direction, both in terms of a broader develop-
ment and of constitution-making. The violent dethronement of an elect-
ed president is rarely a good sign for democratic development. Still, ‘‘[i]n 
an increasing returns process, it is not only a question of what happens 
but also of when it happens.’’134 It follows that these increasing returns 
are an important part of a path-dependent development. Without argu-
ing that Georgia was a blank slate------as obviously ethnic tension and a 
post-Soviet legacy prevailed------a number of outcomes were theoretically 
possible here in the form of multiple equilibria. With the contingency of 
the events, however, the equilibria were narrowed down to fewer and 
fewer, until only one power complexity became dominant and estab-
lished a path that is difficult to leave.135 Ending the presidency of the first, 
more or less, democratically elected president within the first year of his 
term by a coup d’état was one of the initial events responsible for narrow-

                                                                                                                                      
 125. Id. at 110. 
 126. Id. at 111. 
 127. Martin McCauley, Obituary: Zviad Gamsakhurdia, INDEPENDENT (Feb. 24, 1994), http:// 
www.independent.co.uk/news/people/obituary-zviad-gamsakhurdia-1396384.html.  
 128. Darrell Slider et al., Political Tendencies in Russia’s Regions: Evidence from the 1993 Parlia-
mentary Elections, 53 SLAVIC REV. 711, 712 (1994). 
 129. Id. 
 130. Id. 
 131. Id. 
 132. McCauley, supra note 127. 
 133. Id. 
 134. Paul Pierson, Increasing Returns, Path Dependence, and the Study of Politics, 94 AM. POL. 
SCI. REV. 251, 251 (2000). 
 135. Id. at 265. 
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ing the possibilities for democratic development.136 Moreover, Shevard-
nadze took over the chairman position with questionable legitimatiza-
tion. Although he was directly elected, he was the only candidate for the 
office of chairman of the State Council.137 Additionally, the elections took 
place in a ‘‘semi-warlike environment.’’138 The context of these elections 
was violent, inscrutable, and even dangerous.139 Based on this legitimiza-
tion, Shevardnadze ruled de facto until the establishment of the new con-
stitution in 1995.140 As the dominant leader, he narrowed the path for the 
constitutional power developed later on in the constitution. 

Prior to 1995, the constitution-making process illustrates the inter-
twined relation between presidential power and democratic success. 
First, and foremost, it was a confrontational process between parliament 
and president. What Roeder called the ‘‘bureaucratic coalitions and oli-
garchs’’141 brought Shevardnadze in, but, at the same time, forced upon 
president and parliament a leadership dilemma remaining the dominant 
area of conflict, even after 1995.142 The constitutional commission work-
ing on the constitutional drafts arguably discussed a clear break from the 
de facto presidentialized leadership, even favoring a parliamentary or 
moderate semi-presidential system.143 This corresponds with arguments 
made by Geddes144 and Easter,145 who show that the establishment of a 
strong presidential institution is mostly the result of a classic power 
struggle. Georgia’s constitution-making process before 1995 provides ev-
idence for this endogenous development.146 Using the same argument as 
Cheibub,147 Fortin-Rittberger shows that the formation of executive-
legislative power relations is very much a product of the context in which 
this relation is developed.148 The weak state capacity in Georgia actually 
supported the expansion of presidential constitutional power, which is 
also in line with an overall comparative perspective on the post-
communist space.149 

                                                                                                                                      
 136. IRAKLY ARESHIDZE, DEMOCRACY AND AUTOCRACY IN EURASIA: GEORGIA IN 

TRANSITION 29 (2007). 
 137. Id. at 34. 
 138. Id. 
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against Gamsakhurdia, and who were not politically active, were defending polling stations with au-
tomatic rifles from possible disturbances and attacks by Gamsakhurdia’s supporters.’’ Id. 
 140. Id. 
 141. Philip G. Roeder, Varieties of Post-Soviet Authoritarian Regimes, 10 POST-SOVIET AFF. 61, 
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 142. ARESHIDZE, supra note 136, at 37. 
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DEMOCRACY (2007). 
 148. Fortin-Rittberger, supra note 146, at 3. 
 149. Id. at 14. 
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The refusal of Shevardnadze to accept a constitutional draft with a 
medium or even low-level power institution is an indicator of the prob-
lems in democratic development after 1991, rather than simply a cause of 
it. The causes of the problematic development were diverse. Like most 
post-Soviet countries, Georgia faced economic problems, fragile state-
hood, and, as discussed earlier, a highly patrimonial society.150 Addition-
ally, issues of territory and national identity arose, as ‘‘[n]ationalism 
fueled the early democratic movements, and then immensely complicat-
ed their successful institutionalization.’’151 

Under this pretext, Georgia’s constitution was adopted in 1995 and 
established a powerful presidential institution.152 The outcome of this pat-
rimonial setting and the constitution tailor-made for Shevardnadze, who 
was also head of the constitutional commission, was an almighty presi-
dential institution.153 The president had the power to initiate a referen-
dum on important matters and he was the head and commander of the 
armed forces.154 He also had the right to issue a legislative veto, which 
could only be overruled by a three-fifths majority,155 as well as an im-
portant role in the nomination and appointment of the cabinet.156 This is 
a specification in Georgia from 1995---2004, indicating that a prime minis-
ter, as such, was not established by the constitution; rather, all compe-
tences concern all ministers, with one minister being responsible for the 
chancellery.157 This paints a picture of a presidency with immense consti-
tutional power. 

Thus, in terms of constitutional power, the strong legislative veto 
and the role of the president as head of government were arguably the 
most influential. According to Article 77 of the Constitution of the Re-
public of Georgia, the president nominates a new government as soon as 
the presidency starts.158 This competence, however, is technically limited, 
as the parliament has to confirm the nomination and can, upon the re-
quest of a one-third majority, provoke a vote of no confidence and, with 
a majority, the dismissal of government.159 Additionally, up until 2004, 
the dissolution of the parliament was not included in the constitutional 
provisions.160 

At this time, the constitution-making process was already influ-
enced by the social expectations from political leadership.161 The strong 
patrimonial construction of the society is one central argument in ex-

                                                                                                                                      
 150. Id. at 6. 
 151. Fairbanks Jr., supra note 124, at 111. 
 152. RICHARD BIDLACK, RUSSIA & EURASIA 251 (46th ed. 2015). 
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 155. And a 2/3 majority to overrule a veto on constitutional amendments. Id. art. 68. 
 156. Id. art. 77, 80. 
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 158. THE CONSTITUTION OF GEORGIA Aug. 24, 1995, art. 77. 
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 161. Id. at 3. 
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plaining the acceptance of the Shevardnadze leadership.162 This may also 
be explained by the lack of public interest. The public, understandably, 
was mainly concerned with the real-life conflict in Abkhazia, not with the 
rather abstract constitution-making.163 Nonetheless, if we consider Max 
Weber’s definition of patrimonialism, the importance of personal rela-
tions and the unclear relation between the public and the private sphere 
are also part of the explanation.164 

The high level of constitutional power has led to a presidential dom-
inance not atypical for the post-Soviet area. At the same time, Shevard-
nadze continued on the previously described path of increasing returns. 
This is a classic observation for countries with strong executives.165 When 
a strong government accumulates political power, the exclusion of other 
actors deepens social or partisan cleavages.166 This then leads to less re-
sistance to any authoritarian government behavior and, evidently, to an 
increasing returns process. The danger is that the attractive option of un-
challenged authoritarian behavior institutionalizes, increasing ‘‘the diffi-
culty of reversing the course down which actors have started.’’167 This 
equilibrium becomes ‘‘resistant to change.’’168 Political analysts credit 
Shevardnadze with some success in the process of democratic reforms.169 
His later years, however, especially with alleged election frauds and his 
only half-hearted fight against corruption, led to the so-called Rose Rev-
olution and his forced resignation.170 He was succeeded by his former 
protégé, Micheil Saakashvili, in 2004.171 

The only real change achieved in Georgian politics, however, was an 
even stronger presidential domination under Saakashvili. The constitu-
tional amendment of 2004 destroyed the hopes raised during uprisings 
labeled as a colorful revolution.172 The 2004 amendment strengthened the 
already powerful position of the president.173 Although establishing the 
new position of a prime minister in the constitution, the presidential 
competences in the nomination and appointment of this prime minister 
and the dissolution of parliament were extensive. He also had the power 
to dissolve parliament in the event that it failed to confirm the govern-
ment chosen by the president.174 The same applies for the vote of no con-
fidence, leaving the president to decide on the fate of the parliament------
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either dissolving it, calling for early elections, or appointing a new prime 
minister.175 

What was critically judged was the new, increased presidential com-
petence concerning the budget. The prime minister was in charge of the 
preparation of the budget and the parliament had to confirm it; failing 
this confirmation three times could result in the dissolution of parliament 
by the president.176 With the prime minister arguably featuring as the 
‘‘creature’’177 of the president, this decree power can become highly prob-
lematic.178 This budget decree, however, would have only been in force 
for a month.179 Therefore, the limited capacity in the long-term political 
decision-making can also lead to a less dramatic interpretation of this 
competence.180 

Within this context, the presidential power under Saakashvili can be 
considered at its peak. Choosing the flag of his party------the United Na-
tional Movement181------as the new country flag,182 as well as naming Ata-
türk as one of his inspirational political leaders, Saakashvili clearly 
showed that his first intention was state building and not democratiza-
tion.183 Additionally, running for office in parliamentary elections, ‘‘Saa-
kashvili handpicked the MPs to be placed on UNM’s [United National 
Movement] list thus commanding ultimate party loyalty.’’184 This com-
plete loyalty is combined with a diffuse or even nonexistent separation of 
party and government.185 Nevertheless, the one-party dominance was 
ended by the parliamentary elections in 2012.186 The diverse group of po-
litical parties winning the parliamentary elections in October 2012 under 
the umbrella of the Georgian Dream Movement187 constituted the first 
period of cohabitation in Georgia.188 During this period, contrary to the 
idea of an almighty presidential institution, the de facto power of Saa-
kashvili was, at least minimally, under pressure.189 After the parliamen-
tary election in 2012, Saakashvili faced cohabitation.190 During the twelve 
months leading up to the presidential elections, the relations between 
president, prime minister, and parliament were highly confrontational.191 
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The different perspective of, for example, deputies, journalists, and oth-
ers on the presidential institution can best be characterized by the sur-
prise of some political analysts at the democratically elected parliamen-
tary majority actually daring to override a presidential legislative veto.192 

But why did this happen? For Georgia, as a hybrid regime,193 legiti-
macy as the explanatory pillar of autocratic stability applies.194 The bind-
ing and exemplary nature of legitimacy195 depends on it being duly ac-
cepted.196 In 2010, the Georgian Parliament decided on a far-reaching 
constitutional amendment to reduce presidential constitutional power.197 
This amendment was initiated by Saakshvili in preparation of the end of 
his second term as president.198 It was widely reported that Saakashvili 
wanted to run for prime minister following his two terms as president. 
Although these reductions did not come into force until after the 2013 
presidential election, the social expectations of the presidential institu-
tion shifted.199 This probably came as a surprise to Saakashvili. 

The decrease in presidential constitutional power initiated by Saa-
kashvili in 2010 was equal to admitting that the presidency does not nec-
essarily have to be almighty. In addition, his failed foreign policy towards 
Russia added to a sense of undermined legitimacy.200 With one pillar of 
autocratic stability breaking down, Saakashvili suddenly seemed vulner-
able. This sudden and unexpected vulnerability constitutes an incident 
that resulted in the fall of political actors that had been invulnerable in 
many countries up to that point.201 This curtailing holds one central ex-
planation as to why the Dream Movement of Bidzina Ivanishvili broke 
the one-party dominance of Saakashvili’s United National Movement.202 
This also corresponds with research on elections in undemocratic con-
texts similar to Georgia.203 It shows that presidential influence over polit-
ical offices is the most problematic factor in the establishment of a united 
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opposition before national elections.204 Most parties facing the choice of 
office-seeking or democratization are reluctant to oppose the presi-
dent.205 After all, he will be the one to decide on the government for-
mation and the parties’ role within it. The reduction of presidential con-
stitutional power in this area of decision-making is important for the 
strength of the opposition. It seems, however, that in Georgia, merely the 
expectation of a reduction of presidential influence sufficed. Hence, the 
power of the social expectation towards the role constructed by the con-
stitution should not be underestimated for institutional change. 

Georgia provides a nearly ideal case for the dialectic perspective 
that the constitution is greatly shaped by the behavior of individual ac-
tors.206 This, in turn, establishes an institutional path that is hard to leave. 
Even more importantly, the case provides evidence that the trigger for 
change in Georgia was not provided by a revolution, but by a constitu-
tional amendment that had unexpected effects. The so-called Georgian 
Rose Revolution was, in fact, the reproduction of the deficits in the polit-
ical system.207 Still, the constitutional amendment of 2010 to reduce pres-
idential constitutional power, although not in force at that time, changed 
the perspective on the power of the president.208 This is not a causal ar-
gument, but further research on the effect of amendment processes on 
social expectations of institutions seems promising. 

VI. CONCLUSION 

After the end of the Soviet Union, citizens and political elites alike 
‘‘pinned their hopes’’209 for a democratic future in Eastern Europe on the 
establishment of a Western-style constitutional democracy.210 Twenty-
five years later, however, we see that some countries, in particular in the 
post-Soviet region, are facing corrupt leadership, severe economic defi-
cits, and the stabilization of initially hybrid regimes with autocratic ele-
ments or even a full-fledged autocracy.211 The deep disappointment in the 
inability to develop stable democratic constitutional systems is a serious 
problem, both for the individual countries and for our perspective on the 
perks of constitutional engineering.212 

Based on a comparative perspective, I tested some of the estab-
lished explicatory variables for the post-Soviet area. The level of free-
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dom proves to have the most reliability in explaining the occurrence of 
constitutional amendments, the higher the level of democratic develop-
ment the more likely a constitutional amendment. Also, the level of pres-
idential power has a comparable effect. 

The case studies show that in none of those cases did constitutional 
politics resemble anything similar to window dressing or ruling against 
rules. Much more can be done to substantiate this claim beyond the cir-
cumstantial evidence I provide through these case studies. While this is 
beyond the scope of this Article, the process tracing and nonlinear influ-
ence of leadership change, democratic change, and constitutional politics 
would be particularly interesting for other countries in this region and 
beyond. 

Ukraine experienced something referred to as a constitutional ping-
pong game,213 with a back-and-forth of constitutional amendments. The 
constitutional amendments that accompanied the political change from 
Leonid Kuchma to Viktor Juščenko in 2004 (inauguration 2005), from 
Viktor Juščenko to Viktor Janukovič in 2010, and from Viktor Janukovič 
to Petro Porochenko in 2014, were encouraged by the presidents, who 
staked a claim to the constitution. In the course of these events, however, 
Ukraine has increasingly developed clear characteristics of authoritarian 
constitutionalism,214 despite what we might think of its democratic devel-
opment. It is an example of the textbook definition of patrimonial presi-
dential behavior, where constitutional amendments have become an in-
strument of control and of power politics. 

On the other hand, constitutional politics worked as a trigger for 
democratic development in Georgia. Interestingly enough, not the 2004 
Rose Revolution, but years later, a 2010 constitutional amendment, 
brought instability to the autocratic leadership. This amendment------
although not in force at that time------changed the expectations regarding 
the ruling elite and weakened their cohesion. Suddenly, President Saa-
kashvili seemed vulnerable. There is strong evidence to suggest that insti-
tutions represent expectations with respect to the actors’ behavior.215 
Complementary social expectations make institutions stable. But what 
happens when the institution changes? The Georgian case provides evi-
dence that institutional change also results in a change in social expecta-
tions. This relation, however, was observed for one case in a very specific 
transformation context. Further empirical research is required to deter-
mine whether this inverse relation also exists in other cases. 

 

                                                                                                                                      
 213. Fruhstorfer & Hein, supra note 6, at 568. 
 214. Mark Tushnet, Authoritarian Constitutionalism, in CONSTITUTIONS IN AUTHORITARIAN 

REGIMES 45---46 (Tom Ginsburg & Alberto Simpser eds., 2014). 
 215. Wolfgang Streeck & Kathleen Thelen, Introduction to BEYOND CONTINUITY: 
INSTITUTIONAL CHANGE IN ADVANCED POLITICAL ECONOMIES 9 (Wolfgang Streeck & Kathleen 
Thelen eds., 2005). 
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1. Introduction 
 

As early as 1997, the famous analyst Fareed Zakaria wrote that around the world more and more "democratically 
elected regimes ... are routinely ignoring constitutional limits on their power and depriving their citizens of basic rights 
and freedoms."1 The third wave of democratization gave rise to a new phenomenon, a new type of regime that was named 
illiberal democracy. The regime acquired features that were not present in liberal democracies. In contrast to old, western 
democracies, mass democracy and universal suffrage established themselves earlier and more substantially in these 
regimes than constitutional liberalism: "Democracy is flourishing; constitutional liberalism is not."2 Universally elected, 
popular leaders do not hesitate to bypass parliaments and constitutional limits in order to rule a country through 
presidential decrees, use the state against the opposition and free media and abuse the constitutional rights of the country’s 
citizens. Such phenomena have been observed in many countries, ranging from Latin America to the former Soviet 
Union. Regular and universal elections in these countries fail to secure the rule of law, decrease corruption or create good 
governance within the constitutional framework of power. Georgia can be considered as one of such countries. 

Democracy, constitutionalism and liberalism in illiberal democracies come into irreconcilable conflict with each 
other. It can be said that both constitutionalism and liberalism essentially embody the theory and practice of limited 
government, while democracy aspires to ensure the accumulation and exercise of power in the hands of the leaders elected 
through a majority vote. While in old democracies the principles of democracy, constitutionalism and liberalism created a 
generally balanced system, in new democracies democratic principles clearly prevail and undermine the rest of the 
components crucial to the presence of democracy.3 "The tendency for a democratic government to believe it has absolute 
sovereignty (that is, power) can result in the centralization of authority, often by extraconstitutional means and with grim 
results.”4 Guillermo O'Donnell describes the same phenomenon when he notes that strong leaders often believe that they 
speak in the name of the people and are genuinely unaware of the reasons why they should subject their power to 
constitutional limitations if what they do (as a rule, this concerns combating corruption) is beneficial to the people.5  

The experience of new democracies shows that it is much more difficult to establish constitutionalism in illiberal 
democracies than to run more or less fair elections. Alexis de Tocqueville's warning that the absolute sovereignty of the 
majority may limit personal freedoms has found its visible institutional reflection in new democracies. This dilemma is 
neither new nor unfamiliar in the post-Soviet world.  

The constitution of the Soviet regime, which was described as a "people's democracy," provided for many liberal 
values that were never enforced, especially during the totalitarian period.6 Furthermore, the existence of a constitution 
does not necessarily mean that the principles of constitutionalism will be used as the basis of governance. The Soviet 
constitution did not lay down the principles of limited power. On the contrary, it established the Communist Party's 
governing role in society and the principles of democratic centralism. The philosophy behind Soviet law was also 
different. While the Communist Party's rule strengthened the state apparatus, its ideology rather than justice and 
constitutionalism became the cornerstone of Soviet law. Instead of securing the protection of rights, Soviet law aspired to 
subordinate its subjects to the state power in order to achieve the goals defined by the ruling party. The private individual 
and private sphere acquired certain legitimacy only during the final, post-totalitarian period, when the ideology’s 
influence weakened and the methods of transforming society became less forceful.  

If in Soviet times the concentration of power was legitimate in order to achieve communism and "to catch up and 
overtake the USA," why should the concentration of power for the purpose of quick reforms and to catch up with Europe 
be illegitimate in post-Soviet times? If "expropriation of the expropriators" and the elimination of the capitalists robbing 
the workers was considered legitimate, why should it not be legitimate to use every possible means to seize "embezzled 
property?" If building the state on the fundamentals of the ruling ideology was once deemed legitimate, why should the 
state not be built on the principles of a renewed ideology now? Democracy, as the theory of people's sovereignty, fails to 
provide answers to these questions if it lacks liberal and republican components or the principles of constitutionalism and 
rule of law. Below we will see how these approaches and principles come into conflict with each other in the political 
discourse of present-day Georgia. 

What are the parameters that legitimize the state, law and government in present-day Georgia? What kind of 
political discourses characterize the regime that was described above as "illiberal democracy?" Does constitutional 
liberalism have any prospects in Georgia? These are the issues that will be discussed below in light of the recent 
constitutional changes in Georgia.  

                                                                  
1 Fareed Zakaria, “The Rise of Illiberal Democracy,” Foreign Affairs, 1997, N6 p.22. 
2 Ibid, p.23 
3 Contrary to Zakaria, Guillermo O’Donnell does not compare democracy and constitutional liberalism; rather he 
underscores the need for the coexistence of democratic, liberal and republican traditions in liberal democracies. In theory, 
this difference in the two approaches is not insurmountable if we consider that constitutionalism is the product of a 
republican idea. 
4 Ibid, p.30 
5 G. O’Donnell. Horizontal Accountability in New Democracies, Journal of Democracy, v.9, N3, 1998 
6 In the given context, it is important to distinguish between the totalitarian and post-totalitarian periods in the history of 
the Soviet Union because the legitimation of the state, regime, and law underwent a serious transformation in the latter 
(post-totalitarian) period. 
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2. Dynamics of Discussions of Constitutional Changes and Process Participants 
 

According to the renowned constitutionalist Jon Elster, "we can encounter instances in which democratic 
constitutions have been imposed in a non-democratic manner, but none in which a democratic procedure leads to the 
adoption of an autocratic constitution.”7 There are two important questions to be asked in the process adopting a 
constitution: how democratic is the procedure and to what extent is the decision on adopting a new constitution (or 
making amendments to the existing one) based on wide and comprehensive deliberation?  

In addition to this, in procedural terms, the introduction of mechanisms for sustainable and effective governance 
requires, as a minimum, agreement amongst the influential political elite on these mechanisms. The organization of the central 
government, first and foremost, affects the political actors who directly participate in the execution of authority. Agreement 
between the politicians who are in power at the time of the adopted changes cannot, however, secure the sustainability of the 
model after a change of government or the after ensuing elections. Thus, either forces that exist outside the government should 
participate in agreements over a sustainable model of organization or these forces should be marginalized from politics forever. 
Otherwise the legitimation of the constitution will have a temporary, transient nature from the outset.  

Developments related to constitutional changes in January and February 2004 in Georgia were as follows: 
changes were developed behind the closed doors and were passed very quickly; those who developed and defined the new 
model of governance were only the three future heads of the three branches of government, other political forces failed to 
stop the process or steer it in a different direction. Chronological description of the process and of surrounding debates 
clearly illustrates how much did it deviate from the above parameters. 

By November, during the process of searching for ways to overcome the government crisis, the constitution and 
its advantages and disadvantages, as well as its possible revision, had already became topical issues. As soon as power 
was transferred to the "revolutionary triumvirate" it became clear that constitutional changes were inevitable. It also 
became clear in what direction these changes would be made: three leaders – Mikheil Saakashvili, Zurab Zhvania and 
Nino Burjanadze – agreed amongst themselves over the division of power. Under this agreement, Mikheil Saakashvili 
became President of Georgia, Zurab Zhvania assumed the post of Prime Minister (a post not yet in existence then), and 
Nino Burjanadze retained the chairmanship of Parliament. The agreement acquired a form of public statement, thus 
became almost legally binding. Enforcement of this agreement, however, required constitutional changes.  

Because the new organization of government was expected to be upheld, first of all, by an agreement within the 
new ruling elite, it was being developed behind closed doors. The media and other forces that took an active part in the 
November developments were excluded from the process of negotiations and attempted to make the process public. After 
4 January presidential elections more and more opinions over what type of governance would be suitable for Georgia 
under the present circumstances appeared in the media. These discussions conveyed certain concerns regarding the 
expected changes ("NGOs are sceptical about future changes" Channel 1); a wish was expressed that the existing system 
be maintained and that constitutional changes not be made in haste, nor tailored to fit certain personalities. The 
government avoided reacting to opponents' criticisms and limited its reaction to indirect ripostes ("The Georgian 
government will do [….] under my guidance" (Mikheil Saakashvili, 10 January), perhaps indicating (given the situation) 
that the presidential system would be maintained.  

It seems that in the middle of January, after the Parliament, using accelerated procedure, voted for a new state flag 
on 14 January, and the Central Electoral Commission announced the results of the presidential elections on 15 January, the 
government commenced working on constitutional changes more intensely. As a result this issue once again came into the 
focus of the media. The draft law developed by the Ministry of Justice became the object of consultations amongst the trio. 
This law was discussed at a meeting between Zurab Zhvania, Nino Burjanadze, Zurab Adeishvili, Gigi Tsereteli and Mikheil 
Machavariani on 19 January. On that same day, TV channels started speaking about the new draft law under which Georgia 
would have "a strong president, strong prime minister and weak Parliament"; "The chairman of Parliament slips from the 
number two to the number three [position] with no authority" (Imedi, 19 January). The discussions were temporarily slowed 
down, owing to Saakashvili's visit to Davos and his inauguration ceremony on 25 January. However, after the inauguration 
the discussion over constitutional changes gathered new momentum, as it seemed that a decision had already been made that 
the new government would be organized in accordance with the new constitution, meaning that the new constitutional 
organization of government should be enforced no later than 8 February. Otherwise, Saakashvili would have had to nominate 
new candidates for the posts of Ministers to the new Parliament on 9 February, in accordance with the old model.  

The fact that Nino Burjanadze left Georgia for a few days following the President's inauguration was viewed as a 
protest against the curtailing of the Parliament's powers. Only on 1-2 February did President Saakashvili, Nino 
Burjanadze (who returned to Georgia) and Zurab Zhvania continue talks over the redistribution of their functions and the 
powers of the Parliament. An announcement was made on 2 February that a compromise would be reached. By the end of 
that day the unity of the trio was restored; the Constitutional Commission met on the same day and agreed that the draft 
law be sent to the Parliament for debate, though the commission itself had not yet familiarized itself with the draft law, 
nor had the law been published for one month public consideration, required by constitutional provisions.8  

On 3 February, the spring session of the 1999 parliament opened and the final sitting of its bureau was held 
during which it was announced that the draft law must be reviewed by the end of that week. That afternoon, the draft law 
                                                                  
7 Jon Elster, Ways of Constitution-making, in: Democracy’s Victory and Crisis, ed. Axel Hadenius, Cambridge University 
Press, 1997 
8 This decision was justified by the fact that the changes essentially reiterated the draft law that was sent by the President 
Shevardnadze to Parliament and published in the spring 2001. 
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was sent to Parliament and copies were made and given out to the Committee for Legal Issues for consideration. The 
parliamentary debate on the draft law started on 5 February and ended on 6 February, resulting in the draft’s approval; the 
draft law was hurriedly published and thus enabled the Prime Minister to nominate ministers for the Cabinet in 
accordance with the new constitution. Thus, the parliamentary discussion over constitutional changes was conducted at 
record speed and the debates in Parliament did not have any major impact on the content of the changes.  

Though the forces that came to power through revolutionary means did not try to establish dialogue with their 
opponents, they did strive to reinforce the support of the majority of population. Guiding the processes hastily and within 
a small circle does not necessarily mean that the authorities were downplaying the importance of public opinion. On the 
contrary, both Mikheil Saakashvili and Zurab Zhvania, in their briefings and interviews, tried to justify the changes and 
haste in which they were undertaken by referring to the urgency and acuteness of the problems faced by the country – the 
most urgent task being to form a government that would start fulfilling its promises made to the public.9 

The authorities' haste in effecting constitutional changes, explained by the acuteness of governance tasks, was 
confronted with the demands for protection of constitutionalism, law and representation. Opponents put forward the 
opinion that the process should be stretched over time, they also declared that constitutional changes required more 
thorough discussions and "higher respect from the authorities that came to power with promises to protect the law" and 
that a hasty procedure may result in an unlimited concentration of power.10 Opponents believed that the very 
constitutional provision that requires that a draft law be published in advance and a month be given for discussion had 
been violated. Critics also argued that the 1999 parliament was in-valid, that it was not backed by the public and that it 
was not authorized to make decisions on constitutional issues.  

The government, for its part, was stepping up appeals to the majority will by using two mechanisms: (a) de-
legitimating political forces who oppose “revolutionary” government (on the one hand the National Movement and Mikheil 
Saakashvili expressed will of all people and on the other hand those who did not stand with those people have committed 
political suicide11); and (b) limiting criticism expressed by "legitimate" political forces. The cancellation of TV talk-show 
programs starting 3 February12 can be linked to attempts to avert the danger of a rift within the "revolutionary forces" rather 
than to avoid critique from other parties or political forces. During this time a decision was announced over the merging of 
the National Movement and Burjanadze-Democrats into one party (which was not enforced at that time). However, this still 
failed to secure a consensus over the constitutional changes among the "revolutionary forces." Sharp attacks on the draft 
constitutional law by Tina Khidasheli, Giga Bokeria (Rustavi-2, 2 February) and Koba Davitashvili (who resigned from his 
post of political secretary of the National Movement, on the grounds that "the constitution shall not be tailored to fit 
personalities, rather personalities should fit the constitution," 3 February) not only put the unity of the ruling party at risk but 
also jeopardized its legitimacy and damaged the “only-correct-way” image of its actions. Mikheil Saakashvili's reaction to 
Koba Davitashvili's resignation ruled out the possibility of maintaining a dialogue with such opponents: "I am not interested 
in personalities; it is the Georgian people who should stand with me. I need the people's support, I have the people's support 
and … with the people's support I will bring the fight against the mafia to a [victorious] end." 

We will return to this statement, which perfectly matches the legitimation of an illiberal democracy.  
 

3. Changes in What Direction? Content of Changes 
 

Modern constitutions, as a rule, include chapters and sections providing for the protection of human rights. This 
part of the constitution, while important from the point of view of establishing liberalism is not the main idea behind 
writing a constitution, as G. Sartori underscores.13 A constitution lacking a declaration of human rights is conceivable 
(e.g. the original version of the US constitution), but we cannot conceive of a constitution which does not regulate the 
mechanisms for the execution of power or one which does not allocate functions. The constitution, first and foremost, 
defines the frames for state power and it was largely the organization of the central government that these particular 
constitutional changes affected.  

The main content-related elements of the 2004 constitutional changes were the establishment of a cabinet of 
ministers and the introduction of the position of Prime Minister. The idea of creating a cabinet, which was repeatedly put 
forward by different opposition political parties and politicians during Eduard Shevardnadze’s presidency, was based on the 
need for enhancing the effectiveness of governance and, at the same time, distancing, to some extent, President 
Shevardnadze from internal economic decisions. The then parliamentary majority (the "Citizens' Union"), which strived to 
gain more influence over the executive branch of government, also supported this idea. Many opposition parties, including 
the Traditionalists and Labour parties, who had elaborated their own draft laws, and the Industry Party, which had 
                                                                  
9 "Let us adopt these changes as presented and let the new government team design and start implementing vigorous steps 
toward leading the country out of the crisis" (Mikheil Saakashvili, 4 February).  
10 "The content of the text was kept in secret.... It has not even been published. The people did not even have the 
opportunity to discuss....such changes confer unlimited powers on the president." (Zakaria Kutsnashvili, 5 February 
Parliamentary session).  
11 "We know perfectly well who usurped power. The people have supported these changes for a long time now." (6 
February, parliamentary hearing); "Those political groups who found themselves siding with Shevardnadze or, during the 
November events, were on the other side of the barricades.... have committed political suicide. This is not going to change 
any more." (Giga Bokeria, 12 January, Imedi). 
12 See addendum 
13 G. Sartori, Comparative Constitutional Engineering, New York University Press, 1994, 1997 
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incorporated the idea of setting up a cabinet of ministers in their manifesto, also put such initiatives forward. This issue was 
closest to becoming a reality in the spring of 2001, when the President submitted a corresponding draft law, published for 
public discussions earlier that spring, to the Parliament for discussion. Parliamentary discussions on this document were 
never held, as it became evident that the law would not draw a sufficient number of supporters. Some critics underscored the 
undemocratic nature of the law and once again put the pre-eminence of parliamentary governance back on the agenda. What 
was less public was the hostility within the lobbies towards Zurab Zhvania's candidacy for the post of Prime Minister. 

Against the backdrop of earlier discussions, the prospect of introducing the post of Prime Minister in 2004 forced 
many people to wonder what kind of changes in the country's political organization this would lead to. The establishment 
of a cabinet of ministers headed by the Prime Minister does not in itself speak about the country's political organization, 
as a cabinet of ministers can function in parliamentary, semi-presidential or super-presidential republics. "Europe," 
"France," "Russia" and "Turkmenistan" are often mentioned in public discourse as examples of these models. "This is a 
totally European model" (Zurab Zhvania, 27 January, Rustavi 2); "It is modelled on the French system" (Mikheil 
Machavariani, 27 January, Rustavi 2); "This is not a French model. The practice too is different. It stands in between the 
Russian and Turkmen models. This is not a democratic constitution," (Koba Davitashvili, 5 February, parliamentary 
discussion). Such statements, however, do not specify unambiguously, character of desirable model. If it was semi-
presidential model that was under consideration, by this time the old argument that Shevardnadze failed to lead the 
economy was no longer topical – people rested all their hopes for good governance on the newly elected President (in 
November he was still only "the leader of the victorious people" but his future ascension to the post of President was not 
doubted). Thus, old aspirations for limiting the President's executive authority no longer justified this change. On the 
other hand, constitutional changes may lead to the excessive concentration of power of the executive branch, as was stated 
in the criticisms of the 2001 draft law, which call into question the declared democratic nature of the revolution.  

Traditionally, the parliamentary model in Georgia is associated with a higher degree of democracy, whereas the 
presidential model is linked with the danger of dictatorship. However, in January 2004, while debating the best desirable 
model for Georgia, experts rejected the parliamentary model, labelling it as desirable (in the perception of many) but 
unattainable in the given reality. Also, quite unexpectedly, the "non-governmental sector" deemed the mixed system 
unacceptable. Therefore, a few alternative proposals emerged: a) maintaining the existing presidential system and, within 
its framework, the delegation of executive power by the president, to the Prime Minister and the cabinet; b) introducing 
the post of Vice President (for Zurab Zhvania) within the existing system; c) matching the reforms of the central 
government with the settlement of the state's territorial arrangement and the territorial redistribution of power; d) 
launching large-scale constitutional reforms, stretching over two years and the holding of new parliamentary elections 
following the enforcement of a model based on the results of this reform.  

These proposals, put forward as alternatives to the authorities' initiative, did not become the topic of discussion 
while the nature of the future system remained vague to the end. In the beginning, Mikheil Saakashvili often mentioned 
strong presidential governance which required a Prime Minister, who would relieve the President of daily concerns.14 
Against this background, the authorities' references to "European" and "French" models remained incomprehensible. It is 
only in early February that, after reaching a compromise with Nino Burjanadze, Mikheil Saakashvili stated that the 
adopted model "limits the presidential powers to some extent" and "if the President fails to get a majority in parliament, 
he will find himself in a difficult situation" (3 February) and that "Georgia is changing from a presidential [republic] into 
a semi-presidential republic" (5 February).  

Opponents obviously did not share this judgment; to them the draft law meant the excessive strengthening of the 
executive branch and a risk of concurrent authoritarianism. However, we can suppose that compared to what could have 
been expected under the initial draft, the Parliament's powers had indeed been enhanced to some extent under the final 
version of the changes. Obviously, this refers mainly to the limiting of the scope of the cases which can become grounds 
for the Parliament's dismissal and the giving to Parliament the power to disband the cabinet unconditionally.15 After 
bargaining, the chairman of Parliament acquired certain additional rights, including control over the Audit Chamber, the 
parliamentary agenda and the parliamentary budget, as well as the administration of the Parliament building.  

The character of the governance model, adopted on 6 February, was never interpreted in a clear and 
unambiguous way. This issue obviously remains on the agenda of future political debates: what is the new system like – 
semi-presidential and “European” or super-presidential and “Turkmen”; is it democratic or authoritarian? The 
expressly transient, temporary nature of the model, which has been emphasized in speeches by all government leaders,16 
is partly perceived as an implicit admission of its imperfections. However, the declared terms of its validity (six to seven 
years17), after which, as was stated, there should be a move to the parliamentary model, also indicates that the authorities 
associate this transitional period with the period of their own terms in office.  
 

                                                                  
14 "There will be a strong presidential rule" (Mikheil Saakashvili, 18 January, Russian TV channell NTV)  
15 "In the first version, the Parliament was very weak, and I did not intend to chair Parliament under that version," Nino 
Burjanadze, Rustavi-2, 2 February; "I fought for these levers (implying parliamentary levers) for a month, otherwise the 
draft law would have been published one month ago." Nino Burjanadze, Mze, 4 February). 
16 "The changes that we introduce are the beginning of the constitutional reforms; they are not the model that should guide 
Georgia for decades." (Zurab Zhvania, 24 Hours, 24 January).  
17 "Mr Z. Zhvania deems it expedient for Parliament to adopt the submitted draft law on the proviso that a mandatory 
revision of the constitution will take place in 7 years" (protocol of the Constitutional Commission session, 2 February). 
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4. Constitutional Changes: Personalities or Institutions 
 

Fitting the constitution to personalities was one of the critics' major arguments: "Three people stood on the stairs 
saying, ‘I shall be the president, I shall be the Prime Minister, she shall be the speaker of parliament. Two positions exist, 
now we have to introduce a third one’ – this is not the way to build a country" (12 January, Channel 1, Irakli Melashvili);  

In general, it is in fact personality that Mikheil Saakashvili attaches great importance to, both in public speeches 
and political actions, despite the above quote ("I am not interested in personalities"). When he criticizes the previous 
political order, he blames Eduard Shevardnadze personally for everything; when he tries to explain what will change for 
the better in the future, he firstly mentions the advent of new professional and decent people; in his fight against 
corruption, he punishes specific persons. Opponents, in stark contrast, speak about institutions and structures rather than 
persons.  

Confusing personalities with institutions when making constitutional changes is indeed a topical issue if we take 
into account that three institutions – the presidency, cabinet of ministers and Parliament – already in the course of 
developing the model are personified by the three people who are conducting the negotiations on the issue.  

In general, the rational behaviour of any politician is aimed at strengthening their power and enhancing their 
authority. But these are not the motives that can secure public legitimization of an action. A politician should validate 
his/her power publicly by certain public interest values. An example of this was Nino Burjanadze's answer to a direct 
question of whether there is a power struggle going on within the trio, which Burjanadze denied but admitted that 
"wherever you are you want to have more levers to do specific things" (2 February, Rustavi 2). 

The need for public legitimation traps a politician by limiting his/her room to manoeuvre. In the public domain, 
politicians cannot justify their own action by using conflicting arguments; therefore publicity enhances the positive, 
stabilizing and predictable nature of politics. A legitimate action should look unbiased and should not be arbitrary. 
Opponents often make masterly use of old statements. For instance, the 24 Hour newspaper published its 2001 interview 
with Mikheil Saakashvili's in which Saakashvili's arguments against Shevardnadze's project were similar to those used by 
the present opposition regarding the fitting of the constitution to personalities and a move towards the Kyrgyz model 
instead of the French model.  

The authorities' strongest argument in their criticism of the parties is that the latter have always supported the 
idea of the establishment of a cabinet of ministers and that they should not have confronted the implementation of this 
idea so fiercely.  

The model of the politicians' rational behaviour almost fully matches the strategy of the authors of the 
constitutional changes. Neither Saakashvili nor Zhvania spoke publicly about the bargaining process over the 
redistribution of authority between them; they presented future changes as a joint project, but we can suppose that they 
had to bargain over the redistribution of powers, as in public Saakashvili is more inclined to speak about a strong 
presidential administration whereas Zhvania is more prone to speak about a responsible cabinet of ministers. The position 
of the future speaker became distinct: not only did she defend the extension of the Parliament's (and her own) powers in 
the lobbies, but she also publicly "flaunted" her success in protecting the Parliament from being excessively weakened. 
One more actor – the Parliament – which at the last moment gained control over the draft law, almost failed to make 
changes to it (the difference between the texts submitted to the Parliament and the final text was minute), with a single 
exception: the article stipulating the lifting of immunity for MPs did not receive a sufficient number of votes.18  

Those changes which opponents did not have a personal stake in or hold sufficient levers for the protection of 
their interests were passed much more painlessly. For example, the provision under which the President does not have the 
right to hold the post of party leader disappeared. Another change referred to a required number of voters in the 
presidential elections for the elections to be considered valid. In the new version, the requirement for a 50% turnout also 
disappeared. Yet another limitation refers to the adoption of laws by the Parliament that may increase budgetary costs 
without the consent of the executive branch. All three of these were used against Shevardnadze (he was leader of the 
Citizens' Union; the official data on the turnout in the 2000 presidential elections was not credible; in the pre-election 
period, the Parliament passed populist laws, raising pensions and salaries despite the fact there was no money in the 
budget for this move) and could be turned against Mikheil Saakashvili (the one-man leader of the National Movement, 
with no alternative candidates for leadership; the turnout numbers in the 2004 presidential election were also dubious). 
One of these changes, which limited the lawmaking powers of the Parliament, was, as can be gleaned from Nino 
Burjanadze's remark, a topic of contention at the draft law's preparation stage. These changes gave rise to questions during 
the parliamentary discussions but eventually the Parliament voted for them. On the other hand, the authorities' relations 
with their opponents seemed constructive regarding at least one issue that was in no way related to power issues – the 
issue of dual citizenship. Saakashvili made serious concessions in the formulation of this article.  

The interests of those forces making claims to political influence, or getting ready for future political struggles in 
general, are linked exactly to the principles of constitutionalism and rule of law, which will be discussed below. 
Defending nessesity of consolidation, The President addresses them with the phrase "I am not interested in personalities, 
as the people stand with me". This phrase implies that "the people," as a source of democratic legitimation, may have only 
one representative governor under whom the whole governance will be consolidated. While everybody has the right to 
take part in this governance, such participation rules out political confrontation: "Nothing will stand in the way of 

                                                                  
18 The new convocation of parliament has already amended this article. 
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Georgia's consolidation, this is my initiative; I want the parties to unite and politicians to unite if we want to pull 
ourselves out of the swamp into which Shevardnadze threw us" (Saakashvili, 3 February)19. 
 

 
5. Why Changes? Legitimation and De-Legitimation 

 
Enhancing the effectiveness of governance as an argument for the introduction of a cabinet of ministers was 

employed even during the previous period. Virtually all political forces supported the idea of establishing a cabinet and 
separating the posts of the head of state and the head of the executive government. The government’s team's 
responsibility, the highest possible focus on day-to-day activities, the implementation of reforms etc. – were a permanent 
theme in the speeches of proponents of the draft law.20  

An even stronger argument for justifying the concentration of power is the overcoming of the post-revolutionary 
crisis in Georgia. The draft law was markedly aimed at overcoming the difficulties of the transitional period as well as the 
rapid reforms that the government needed to implement. "We need changes that would enable us to govern the country 
effectively" (Mikheil Saakashvili, 29 January, Channel 1); "This draft law … will enable the President to defuse 
situations. If the Parliament does not approve the budget and issues get blocked deliberately, the President is entitled to 
disband it" (Gigi Tsereteli, 21 January); "Under the circumstances, when the president and the Prime Minister consider 
this is the only chance for the country to get on its feet, then it is natural that a model that will function and be effective 
should be adopted" (Nino Burjanadze, 2 February). 

Opponents see signs of dictatorship in such a concentration of power. In their view, these changes have eliminated 
several levers that Saakashvili and Zhvania themselves used against Shevardnadze and that could be used against them by 
possible subsequent opposition forces in the future. Because the President did not have the right to disband the Parliament under 
the 1995 constitution, the Parliament could move to extreme opposition; and, at the same time, by relinquishing its duties, could 
effectively block the executive branch’s actions, creating a government crisis and using the crisis in a fight against the President. 
By securing the right to dissolve the Parliament, the President effectively averts the risk of such developments. "This team is 
cutting the branch it used to sit on before it came to power" (Koba Davitashvili, 5 February).  

The whole process of debating the draft law, as it was open for the public's verdict, can be described as a contest 
between legitimation and de-legitimation at mismatched levels. The authorities often make allusions to effective 
governance, the transitional period, extreme conditions, the need for strong government in order to overcome the crisis, 
the European model, the execution of the people's will and the need to be realistic.  

Opponents, in their criticism, highlight such concepts as limiting democracy, creating a road to dictatorship, 
tyrannical governance, monarchy, the Russian model, "Turkmenization" etc. 

The above list illustrates that the levels at which the proponents and opponents of the draft law lead discourse 
are mismatched. The proponents put a positivist spin on effective governance while the opponents express normative 
concern over limiting constitutionalism.  

This mismatch is preconditioned, to a lesser degree, by the values and ideological positions of proponents and 
critics alike; rather it is largely linked to the different roles they play in the real political process: to be part of the 
opposition in Georgia means making references to rights, limitations on power and the rule of law, whereas being in the 
government means considering the people's interests and being realistic. Such mismatches seem traditional and common 
for the political system established over the recent years in Georgia. In this system, political issues, as a rule, are not 
discussed in a horizontal dimension (competition between political parties, the regime of dialogue, one level) but rather in 
vertical dimensions, which differentiate between legitimation and de-legitimation (the liberal community protects itself 
from the state's excessive pressure). The authorities’ arguments about effective governance and consideration of reality 
and the opposition’s accusations regarding a mover towards dictatorship and attempts to defend liberal and legal values 
are the dominant discourse which has established themselves in Georgia.  

However, both sides have attempted to penetrate the other’s level and exchange arguments. Those critics who are 
Mikheil Saakashvili's supporters, and thus are not interested in the de-legitimation of Saakashvili's regime, speak about 
the ineffectiveness of the proposed system and criticize limited democracy. In their opinion, the model is doomed to face 
a crisis that will be caused by the presence of two strong personalities within the executive sphere. However, such an 
argument is often weak from the outset, as they link "effectiveness" only with the executive branch and "representation" 
with the Parliament, which is strictly characteristic of the presidential model: "The philosophy of the executive 
government does not imply representativeness. It should be effective" (Levan Ramishvili, 24 Hours, 16 January). 

                                                                  
19 As already mentioned, consolidation of governance is needed to successfully tackle the transitional period. For 
example, the draft law which was sent to Parliament together with the draft constitution, envisages the appointment of the 
heads of district administrations by the President and strengthens the institution of the presidential representatives in the 
regions. These provisions are argued to be justified by the fact that it is temporary and is required because otherwise the 
districts will be governed by supporters of the old authorities - "we cannot accept in a transitory period governing the 
country's region using Shevardnadze's cadres." (Zurab Adeishvili, 24 Saati, 4 February).  
20 "The style and mechanisms of governance that were employed in the previous period were ineffective. Everything - the 
country's economy, finances, energy sector, and all of those sectors whose activities were supposedly coordinated by the 
minister of state - are in quite a grave state." (Gigi Tsereteli, 12 January, Iberia). 
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The government also tries to defend itself against accusations of dictatorship: "To speak about dictatorship is 
highly irresponsible. It ensues that literally all European countries have dictatorships" (Zurab Zhvania, Mze, 5 February); 
"The opposition [forces] that are making a fuss in the parliament now are `Shevardnadzists' and they should feel 
uncomfortable speaking about democracy" (Mikheil Saakashvili, 5 February).  

Both are counter-arguments and do not play a decisive role in the discourse and the leading arguments remain 
those of legitimization through effectiveness (the government's argument) and that of de-legitimation through injustice, 
tyranny and dictatorship (the opposition's argument). We can recall that this discourse was a dominant political discourse 
between the authorities and the opposition over the whole post-Soviet period and we can speak about the sustainability of 
the political system rather than about its radical reform as a result of the November developments. A radical split and 
polarization still exists between the authorities and their opponents along the same lines as before: abuse of power, 
usurpation and dictatorship accusations by the opposition; governmental promises of effective governance and securing 
the country's progress. This does not resemble a political competition between the parties; rather, the leading discourse is 
largely created by the confrontation between society and the state.21  

 
6. Legitimation of State, Human Rights, Rule of Law, Redistribution and 

Development 
 

Effective development and rapid changes or constitutionalism, coupled with safety from power concentration: is 
this dichotomy reflected only in the discussions about the constitutional changes or in other political developments as 
well? The constitution, the supreme law of the state, is being amended at a time when the style of the state's legitimation 
itself and the ways of its functioning are changing. The state commences setting power-wielding structures into motion in 
an attempt to establish order and to fight corruption, which almost did not happen before.  

The legitimation of the state's post-revolutionary strengthening is expected to be achieved through establishing 
order, putting the state apparatus into operation and punishing those who violate the law. In the dominant discourse 
"Shevardnadze and his clan" are blamed for the former weakness of the state, while the current efforts to establish order 
base themselves on the delineation of the "people" on the one hand and "criminals" and "corrupt individuals" on the other. 
"All those who created this corrupt system should be held strictly accountable." "Order should be established. 
Shevardnadze and his accomplices have taken everything home; the treasury has been looted" (Mikheil Saakashvili, 
Davos, 21 January).  

The strengthening of state authority is being achieved through a robust publicity campaign of symbolic 
aggression and bullying. The reactivation of the state and the setting of power-wielding structures into motion are 
reflected, first of all, in Mikheil Saakashvili's statements and in his will, as well as other elements of this publicity 
campaign, such as many statements by other high officials, exemplary punishments and the demonstration of power.  

During this period, the newly appointed minister of interior and the new prosecutor general detained and brought 
accusations against a number of former or current officials. The latter are generally detained on charges of embezzlement 
(or abusing their powers) and remanded in custody for three months. After the former president of the Football 
Federation, who was accused of tax evasion, was released from prison after paying his debt to the state, suspicion became 
rife (confirmed largely later on) that others will share his fate and that if they pay money to the central budget there will 
be neither a court hearing nor a verdict.  

The leitmotif of the campaign is the fight against corruption and crime. "[The newly appointed prosecutor] … 
should bury the dragon of corruption; criminals will resist; this resistance will be both crime-related and political… We 
hope for public support (Mikheil Saakashvili, 12 January). "I, as the future President, advised my colleague, the justice 
minister, that if there is any attempt at mutiny in prison – and I want those incarcerated in prisons and criminals at large to 
listen to this carefully – to use force, and at any attempt to riot to open fire and eliminate, on the spot, all the criminals 
who are trying to mess up the situation" (Mikheil Saakashvili, 12 January); "Crime lords and the criminal mentality 
should be eradicated"; "A thief should be in prison" (Gia Baramidze, 2 February); However, threats have not only been 
directed at those who break the law. At a parliamentary session on 14 January, Vano Merabishvili's answer to opponents 
of the new, five-cross flag was as follows: "This is a counterrevolutionary attempt and, respectively, the methods that the 
state will use against them will be those that counterrevolutionaries deserve." 

This and other verbal statements have been reinforced by visual material: armed policemen in masks rushing 
civilians to prison; dissolving sparse rallies; brandishing clubs at people; and conducting operations to seize armed groups 
(in Zugdidi, members of a militant group were seized in their homes, several were wounded); moving a former minister 
suffering from heart disease to a detention centre on a stretcher, etc.  

At the same time, the population starts to demand the pre-election social promises to be fulfiled. These promises 
included the doubling of pensions, paying arrears, etc. In different regions rallies have been staged by internally displaced 
persons (IDPs), teachers and pensioners who had reason to hope that through public rallies they could secure that their 
just demands would be met and that their pensions and salaries arrears would be paid. The inability of the government to 
meet these demands can be directly linked ("the budget has been looted") to the detention of representatives of the former 
authorities by the new government: "These are the people, owing to whom a pensioner cannot receive a pension, and an 
IDP in Zugdidi could not get those few lari they were supposed to receive" (Zurab Zhvania, Rustavi-2, 22 January).  
                                                                  
21 It is no accident that the opposition political parties in Georgia often name the mass media, not the authorities, as their 
main opponents. 
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It is obvious from the above quotes that it is difficult to differentiate between legal crime and political crime in 
this discourse. This problem is typical of post-revolutionary regimes that try to punish the wrongdoers of the previous 
regime; as a rule, they find it difficult to differentiate between measures taken in the name of justice and measures taken 
for political revenge. And when these measures deal with economic crime, especially if such crimes have been committed 
massively (i. e. if the law is not universally applicable (or: cannot be applied universally)) there is a threat that property 
will be redistributed from the old elite to the new ruling elite. This phenomenon is largely prevalent within the lower 
echelons of the authorities as well as in the regions.  

Is this protecting public interest or strengthening one's own political power? This is the question many journalists 
seek to answer. Rule of law and human rights are the main issues cited when criticizing the government. Such critiques 
are commonly heard on opposition TV channels, but government representatives do not participate in such programmes 
(Elene Tevdoradze may be one exception): "People do ask for order, but unlawfulness cannot be fought with 
unlawfulness" (Iberia TV, 14 January). Information regarding torture of prisoners has emerged and calls for the protection 
of the presumption of innocence are voiced along with phrases such as "the reflection of 1937,” "the onset of 
dictatorship," "repression" etc.  

Thus, the strengthening of the state is accompanied by hopes and fears – hopes for the restoration of social 
justice and law and fears over the arbitrariness of the state and the restoration of unlawful and illiberal features. Soviet 
experience and remnants of Soviet mentality make it so that one can not rule out the convergence of the two: "We call 
Saakashvili Stalin… he is good, fair and that is why" (a citizen, 19 February, Imedi TV).  

The roots of such an understanding of justice should be sought in the legitimization of the Soviet state. The 
Soviet state, especially during Stalin's rule, fulfilled two global economic and social functions: it guided the Soviet model 
of modernization and economic growth and carried out the redistribution of economic goods in accordance with the 
principles of social equality. While a belief that the state and its guide, the Communist Party, fulfilled these two functions 
successfully did exist, the system maintained its legitimacy. Therefore it was not a mere despotic organization that limited 
freedom. The state represented a source of social justice, future vision and economic security for its subjects.  

The transition to democratic governance and a market economy brought about a situation in which the state 
could no longer fulfil many of the functions that its population had come to expect from it. In both aspects – development 
and fair redistribution – a deep crisis emerged in Georgia. The GDP growth rate in the country remained very low for a 
number of years, while inequality in society soared. A clientalist-corrupt system was established in which any individual's 
survival was their private business.  

It seems that new economic relations have failed to legitimate the inequality in economic conditions and to 
establish a stratum of affluente people, acceptable to society. The major charge against those who became affluent in 
recent years proved to be corruption: some accumulated wealth through graft and abuse of power and others through 
unlawful privatization and tax evasion. Both created "private ownership" rather than "private property" and capital 
accumulated on the basis of political, rather than legal, principles. Due to this or other reasons, this capital failed to 
operate effectively in economic terms or to validate itself through indicators of economic growth.  

The change in the government was followed by the seizure of disputably legalized capital, its confiscation by the 
state and/or its new redistribution (this latter tendency at that periode is still in its initial stage). Former public servants are 
often charged with embezzlement of money that should legally be returned to the people. Along with constitutional 
changes, a package of legal ammendments has been sent to Parliament which legalizes the seizure of undocumented and 
misappropriated property, including private property which was privatized unlawfully through the payment of bribes.  

This context, to some extent, explains why, in the constitutional discourse, the dimension of effective development 
is linked to the authorities’ actions, while in criticism against it only rights and normative features are brought up. Both 
in terms of economic development and fair redistribution, the state is still considered the major operational force, while 
existing economic relations have failed to become a legitimate source of securing public interest. In other words, calls for 
limited government and freedom that would be grounded on an argument, that freedom would be, at the same time, 
source of effective social development, was not represented in public discource. 
  

7. Party and State: the New Flag 
 

One of the features that any constitution should provide for is the securing of political competition: "A 
constitutional model should serve democracy and the development of political competition and political opinion" (David 
Usupashvili, 30 January, Imedi). Political pluralism is an opposite institution of that of the Soviet party-state model, the 
legitimizing of which simultaneously implies the legitimation of multifarious (as opposed to single) political ideologies of 
the country's development and rules out the establishment of special conditions required for a single, dominant party.  

The focal point of transforming the Soviet constitution into a post-Soviet, democratic constitution was the 
elimination of Article 6. Under this article the constitution established a one-party system and the leading and determining 
role of the Communist Party within the state. The ruling party, its ideology and its apparatus which dominated in all state 
structures, created an institutional model of a party-state, which accounts for many inherent flaws of governance in the 
post-Soviet period.  

A distance between parties and the state is preconditioned and secured by distinct rules of legitimation of these 
institutions in liberal democracies. Parties achieve legitimation (become legitimate governors) by a majority vote – this is 
democratic legitimation; the state embodies not the majority but the general will (the republican principle), which 
incorporates an individual's rights as well (the liberal dimension). This distinction between the majority will (ruling party) 
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and the general will (the state), is vanished in a system in which the democratic majority justifies the subordination of the 
state to the ruling party and the blending of the two.  

The November developments, in the view of many, were employed in order to put an end to the last 
manifestations of the Soviet style party-state; but as early as January it become obvious that the old tradition would be 
reincarnated in the new government. One of the earliest symbolic demonstrations of this was the adoption of the state 
flag.22  

The National Movement's five-cross flag had been used for several years as a symbol of the symbiosis of 
Mikheil Saakashvili and Georgian statehood before the November events. This flag, along with the EU flag, accompanied 
official briefings of the then Justice Minister Mikheil Saakashvili. It also flew over the City Council building when 
Saakashvili was the head of the Council. As soon as Shevardnadze resigned, this flag was hoisted above the State 
Chancellery building and was used later on in the fight against Aslan Abashidze’s regime.23  

The five-cross flag, through its symbolism, epitomizes numerous values held by a majority of Georgians. The 
flag is religious and this, in turn, reinforces many Georgians' belief that the Orthodox Christian religion has preserved 
Georgian culture over the centuries. The presence of the cross on the state flag echoes the long-time dream of a portion of 
the Georgian population that that Orthodox Christianity may be declared the state religion. At the same time, the flag is 
founded in history – it can be found on old maps and is often interpreted as a symbol of Georgian statehood, thus it 
meshes well with the values (language, homeland, religion) of a conservative section of the population. On the other hand, 
it encompasses the values of revolutionary forces - Europe, reform, democracy (especially when it flies beside the flag of 
the European Union, as it did at the President's inauguration ceremony and, later on, when Saakashvili instructed that the 
EUs flag be hoisted on all buildings housing state organizations).24  

Thus, there are sufficient grounds to say that the new flag's symbolism receives its legitimacy from the majority 
of the population, with its past and its future. At the same time, the very fact that the flag was changed and the way it was 
done sparked acute protests from the authorities' opponents. The latter did not perceive it as an expression of the general 
will, rather they viewed it as a subordination of the general will to political interests.  

The changing of the flag on 14 January was so unexpected that debates about the flag in the media were possible 
only retrospectively. In these debates many arguments were voiced in support of the flag (the flag is pretty; it is a flag of 
hope; the flag should express the state's ideology; the basis of this ideology is the flag, religion, belief, culture) as well as 
against it (this is a crusaders' flag, not a Georgian one; the shape of the crosses should have been different; the flag can 
has than one interpretation, which is unacceptable; the old flag is also precious to many and should not have been treated 
irreverently; a change of flag requires public debate etc.). However, perhaps the most important thing is that this flag is, 
on the one hand, the flag of the victorious people and the symbol of the establishment of a new people’s regime and on 
the other hand this is a party flag which, at the same time, symbolizes violence against the state by a political movement. 
Proceeding from the situation, the flag is still being politicized. For opponents, the most prominent feature of the flag is 
that it is a flag of the majority party and not a universal one and, likewise, the National Movement, for them, is a mere 
political movement rather than a universal popular movement. For supporters of the flag, who believe that it is "the 
people" who won the revolution, the flag is an expression of common will and unity and they view the flag's politicization 
as a sad but insignificant detail.  

The declaration of the National Movement's flag as the state flag was not followed by the adoption of a new 
distinct flag by the National Movement. The movement and the flag remain identifiable with each other, like the flag and 
the state. Later on, in the March parliamentary elections, the National Movement still used the same flag, which is now 
the state flag. Thus the post-Soviet symbol of political pluralism, which promotes fair and free competition among parties, 
is losing its symbolic legitimation, while the political course and will of the National Movement is moving beyond 
political competition.  

                                                                  
22 Apart from these symbolic indicators, other indicators confirm signs of a party-state in the subsequent period. These 
include mass replacements of the national-level and local bureaucracy with new political cadres; a single-party Parliament 
and a refusal to comply with the request from the Council of Europe to lower the 7-percent electoral barrier; continuation 
of the tradition of manipulating the elections, including the President's active involvement in electoral propaganda for his 
party's advantage, and so forth. 
23 Similar to Saakashvili, Aslan Abashidze used the dark-blue star-spangled banner in recent years as a symbol of the 
Revival Union and, at the same time, a symbol of the Ajarian autonomy. A confrontation between these two symbols 
became a dominant factor in the political struggle in January in Batumi, where rallies held by Aslan Abashidze's and 
Mikheil Saakashvili's supporters were held simultaneously. Saakashvili supporters were trying, on 12 and 13 January, to 
hoist the five-cross flag in the autonomous republic, but failed because Aslan Abashidze's supporters would not let them. 
This wrangling over hoisting the flag has acquired a new aspect on 14 January, when the Georgian Parliament changed 
the state symbols and adopted the five-crossed flag: On 19 January, the pro-Saakashvili Our Ajaria movement resumed 
attempts to hoist the flag and raised it, on semi-legal grounds, over some buildings of the Ajarian state government bodies 
while at the same time staging mass rallies, demanding Aslan Abashidze's resign.  
24 "The Christian flag is the expression of our integration into Europe." (Mikheil Saakashvili, 28 January). "European 
integration is our unswerving course.... We did not hoist the European flag by accident today. This flag is the Georgian 
flag too because it is a manifestation of the essence of our history, our civilization and our culture, as well as of our future 
prospects and vision." (25 January, presidential inauguration ceremony). 
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The flag issue is still an issue of a correlation between the party and the state. The National Movement is 
developing the sense that it expresses the will of the people as a united whole. The government believes that the 
legitimation of the flag and the constitution has drawn on the common will, while the opposition maintains the point of 
view that it has drawn on the majority will and disregarded the minority's rights.  

 
8. Conclusions 

 
Illiberal democracy discussed earlier in this paper lacks the institutionalization of constitutionalism and 

liberalism and further strives to concentrate all power into the hands of an elected leader.  
The goals of the authors of these recent constitutional changes had definitely not been the institutionalization of 

political pluralism or the placing of the majority will within the frames of constitutionalism. On the contrary, focus was 
placed on consolidation, overcoming a post-revolution crisis and the implementing the most rapid changes and reforms 
possible. The temporariness and transience of the new model is linked with the context that emerges repeatedly in the 
discussions over constitutional changes: the November developments were no mere change of government, but a systemic 
transformation, a revolution, a radical split from the past and a move to another system. "What was before will never be 
again," "unprecedented" and other quotes from Mikheil Saakashvili's speeches repeatedly underscore that "the post-Soviet 
system is breaking down in Georgia" (Mikheil Saakashvili, Davos, 22 January).  

The move from one system to another, guided by the will of the country's rulers, the temporary situation leading 
to universal prosperity and happiness (albeit in the future), accelerated growth led by the political leadership, moving 
closer to the developed countries (Europe in this case) and the fight against a handful of "criminals" hampering this 
progress are all conventional and familiar components of the post-Soviet world.  

Georgia has seen three regime changes in the past 15 years, none through elections. With all three regimes 
elections were held retroactively to legitimize the already recognized authorities. In none of these cases did a losing force 
stay in politics and in fact they were all doomed to eternal marginalization. Except for Zviad Gamsakhurdia and Jaba 
Ioseliani, all other political leaders moved to the role of new political authorities having first served for the previous ones. 
Each government had a charismatic leader, one ruling party and vengeful enemies who believed that the government was 
dictatorial, and its legitimacy was questionable and unstable.  

Why does such institutional development, and not something different, take place in Georgia? We can certainly 
link the institutions with the nature of political discourse without drawing cause-and-effect conclusions.  

If the opposition always makes accusations of dictatorship and the government justifies itself by citing positive 
reforms and consideration of reality (as it has happened during the last three regimes), then the following scenario looks 
plausible: while the government is popular it can, and will, overstep its powers (on the grounds of governance needs), and 
when it loses popularity revolutionary demands for the government to step down will be put forward by the people who 
believe the opposition's claims that the ineffectiveness of the government are a direct result of the regime's dictatorial 
features.  

Against this background, both the Rose Revolution and the successive constitutional changes that followed seem 
natural, a part of a stable system and not a digression from the system. Understanding this system is possible by 
identifying unseen alternatives. Georgia is not a liberal democracy, in which governments come to power through 
elections, act within the framework of constitutionalism and, in the case of losing elections, move (temporarily) to form 
the opposition, hoping for future victories. Such a system requires the presence of "ethical" political parties, i. e. parties 
that do not modify the rules of political struggle and political disputes depending on whether they are in power or 
represent the opposition. Nor is Georgia a dictatorship, in which the people's will means nothing and in which people 
cannot effect a change in government. Strong and multiple private interests hinder the establishment of a dictatorship in 
Georgia. This is a system in which people rule, not the law. 

The causes of the present situation can be found in many factors, but the link between the institutions and the 
discourse is obvious. Will there ever be circumstances created in which "effectiveness" and "justice" will be considered 
on the same level? Will the supporters of the parliamentary system ever manage to validate it through arguments of 
effectiveness or will the proponents of the presidential system validate it with the arguments of pluralism and 
constitutionalism? Will the government and the opposition ever be able to compete within one system instead of de-
legitimizing each other? Will Georgia ever free itself from the shackles of the "transitional period"? 

These are questions that, considering the present circumstances, we must leave unanswered for the time being.  
  

9. Addendum. Communicative Context of Constitutional Changes 
 

This article studies the legitimation of the constitutional changes that were effected in February 2004 as it was 
seen in the Georgian public space in January-February 2004. In other words, apart from auxiliary data of empirical nature, 
it mainly describes the virtual space in which the discourse took place. In terms of communication, this space is mainly 
constructed by TV broadcasting and, to a considerably smaller extent, the printed press and the radio. Television is the 
main, and perhaps unrivalled, medium of mass political communications in the country. This study is mainly based on 
information broadcasted by TV channels. 

Owing to this specific trait of this research, we should characterize the structure of the space in which the given 
discourse took place, that is to say, to supply an answer to the question of what type of broadcasting system had taken 
shape in Georgia by the time the constitutional changes were discussed. 
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In the period that preceded the November events, the TV and press were independent of the authorities; this was 
particularly manifested in the press’ unending criticism of the incumbent authorities. The media played a major role in the 
delegitimation of the previous regime. Against the background of this freedom, journalism failed to go beyond the Soviet 
propaganda tradition and has been unable to establish a new, more liberal professionalism or ethical standard that would 
create the norms for and impartial and objective media. The influence of the Soviet tradition is noticeable, first and 
foremost, in the ideologized and propagandistic nature of the broadcast media and press. Television, which is 
commercially unprofitable and expensive for its owners, becomes institutionally politicized against this background. In 
other words, its main goal is the exertion of political pressure and the forming of a specific public opinion, rather than 
commercial success. A few independent channels function during this period, of which Rustavi-2 is the most notable. This 
channel is the leader in drawing up the political agenda, criticizing the authorities and supporting Mikheil Saakashvili and 
Zurab Zhvania. Since the Rose Revolution, the channel has been calling itself the "television of the victorious people." 

If before November all channels were more or less in opposition to the authorities, after the November events the 
broadcasting landscape became much more politically diverse. A state that can be described as "polarized pluralism" 
established itself for a few months, in which time almost all viewers could find at least some informational niche 
corresponding to their own views. 

The political diversity of broadcasters was clearly seen in how 14 January news bulletins informed viewers about 
the adoption of the new national flag. If the Rustavi-2 news bulletin hopefully asked: "Will all failures of the recent years 
become history together with the old flag?", Iberia rushed to comment on the illegitimate nature of declaring the National 
Movement's flag as the national flag: "The victorious team has once again demonstrated force"; Kavkasia underscored 
almost the same theme when it announced that "Saakashvili's five-cross flag has become Georgia's state flag." 

As television is a much more powerful tool for political mobilization and propaganda than a political party, the 
fate of discussions over the constitution, as well as the identities of the participants in these discussions, largely depended 
on broadcasters. At that time, all channels offered wide coverage of the process of the constitutional changes, albeit in 
different hues. The pro-government Rustavi-2, which proved to be openly critical of the proposed draft of constitutional 
changes, took an interest exclusively in the views of "revolutionary" criticists, whereas other channels usually gave the 
floor to much broader sections of society; the range of the forces – both "experts" and politicians – that radically opposed 
the authorities was much broader there. 

This discussion over constitutional changes became the precise reason for the first serious post-revolutionary 
restriction of freedom of the television. Earlier, in the period that followed the November developments, some doubts 
were voiced that freedom of speech would no longer exist in the post-Shevardnadze era at the same level as before; some 
signs of this also emerged, but there were hopes that things would change for the better as well. These hopes faded only 
after popular talk shows were removed from the air of several TV channels in conjunction with the publication of the draft 
law on constitutional changes. These programmes, which were broadcast live, dedicated a lot of time to criticizing the 
constitutional changes over the days that preceded the publication. When night shows disappeared on Rustavi-2, Imedi, 
Mze, and Channel 9, only two remaining channels, Iberia and Kavkasia, broadcasted comprehensive discussions on this 
issue. These rather small and poor channels were relatively more free compared to other channels, due precisely to their 
smallness and poverty. In terms of their format and nature, they resembled community broadcasts, not laying claims that 
attract the attention of the majority of the population, which is why they were better at performing the function of 
upholding human rights and providing public space for political minorities. During the days of the parliamentary 
discussions of the constitutional changes, only they had the possibility to properly give the floor to the parliamentary 
opposition. 

The height-of-the-moment, live-broadcast-oriented TV-based public space did not exert significant influence on 
the discussions of constitutional changes. Every view, speech, or statement that was made in connection with the changes 
was verbal information, conversation, or dialogue rather than an authored written document. This applies not only to TV 
speeches, where this style is natural, but also to newspaper articles, where interviews, transcripts of round-table meetings 
and so on were abundant. The few large newspaper publications being prepared by specialists did not have any major 
influence on the process.25 Since the majority of the TV speeches were brief, vague statements and estimative epithets 
prevailed, such as "strong," "weak," "European," and so on, and slogans: "The country should get out of the crisis", "Road 
to dictatorship," and so forth. Monologue, not a reasoned dialogue, prevailed. 

The highly acute emotional tone and content of these speeches is particularly noteworthy. Not only the 
opponents, but also the authorities stood out for being so emotional, especially Mikheil Saakashvili, who still makes 
speeches in the vein of the "leader of the victorious people." In those rare, meaningful debates that were still held during 
this period, critics emotionally outperformed the politicians who defended the draft law.  

 

                                                                  
25 The only written comment that was made during that period was a report by a member of the Venice commission. This 
report, which emerged at the last moment, was used as an argument by both sides (Saakashvili: "Their assessment is 
positive"; the opposition: "Their assessment is negative"), although this document had not even been seen by members of 
Parliament during the examination of the draft law in Parliament. 
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Forward  

For over 20 years now the German Federal Ministry for Economic Cooperation and Development 

(BMZ) has been supporting legal and judicial reforms in the South Caucasus. From the very 

beginning this support was implemented by the German public-benefit federal enterprise for 

international cooperation services for sustainable development “Deutsche Gesellschaft für 

Internationale Zusammenarbeit (GIZ) GmbH”. Initially, this support was not provided to 

individual countries on a bilateral basis. Rather, GIZ provided its advisory services with a regional 

project, administered from the University of Bremen and covering Moldova, the South Caucasus, 

Central Asia and Mongolia. After additional bilateral projects were conducted in the South 

Caucasian and Central Asian countries, regional programs were established. Taking into account 

the different pathways and speed of the related reforms in these countries, options for synergies 

had to be developed, enabling peer to peer cooperation and establishing a regional dialogue on 

the Rule of Law. A flagship initiative in that regard were the Regional Academies (Formerly (2008 

– 2014) called „Winter Academy“) “Transformation Lawyers – Legal Dialogue for Legal 

Transformation”, which were carried out 8 times in cooperation with the Hertie School of 

Governance and the Bucerius Law School from Hamburg to Berlin. These three-weeks academies 

were the kick-off for vivid dialogue and a lasting engagement between the South Caucasian 

countries. The participants of these academies form the Alumni Network “Transformation 

Lawyers” and are the great treasure of the initiative itself. Given their outstanding role as 

ambassadors for cross-border cooperation, we are very pleased to present the outcomes of the 

ongoing cooperation in this Alumni Network. Providing an inspiring forum to learn from each 

other and to realize joint research were major aims of this network. This very comparative 

analysis on the Proportionality and Human Rights in Armenian and Georgian Constitutional 

Adjudication proofs, that beyond the facilitation of regional cooperation, the network 

contributes to high quality research on legal reforms in the South Caucasus. The topic chosen for 

this study is of crucial importance for deeper understanding of Rule of Law in the South Caucasus 

countries. That the state has immanent limits in all areas of activity and can’t do anything at its 

sole discretion is a principle, which needs to be strengthened in all legal cultures. 
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In future, the importance of the Alumni Network will even increase. In our next programme 

phase we will accelerate the support of common comparative research projects, like we do 

present with this research. 

 

Dr. Thomas Meyer 

Program Manager 

Legal Approximation towards European Standards in the South Caucasus (LAtESt) 

Commissioned by the German Federal Ministry on Economic Cooperation and Development 

Implemented by GIZ 
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Introduction  

The doctrine of proportionality (Verhältnismäßigkeit) is certainly one of the most important 

contributions of German constitutional law in the development of constitutionalism worldwide. 

Originating from the Prussian notion of restraint, while exercising public power, the doctrine of 

proportionality has evolved into one of the most important elements of the Rechtsstaat – Legal 

State. This principle is protecting the basic rights of the individual from unwarranted and 

unjustified interference by the state through the establishment of balancing requirement 

between the ends (Zweck), which such interference aims to achieve, and the means (Mitter) 

employed.1 The principle may sound straightforward, but as it often happens striking the right 

balance is one of the most difficult issues in decision making. For this reason, three criteria - 

suitability, necessity and balance are employed by the German judiciary to determine whether 

the interference is proportional.2 

The principle has successfully “migrated”, firmly establishing itself as part of the constitutional 

law doctrine in many legal systems. It has entered the jurisprudence of the ECtHR and has 

become an important tool in resolving complex issues of human rights’ limitations. The principle 

has also entered the constitutional law of Eastern and Central European nations, including 

Armenia and Georgia.  

While the Constitution of Georgia does not explicitly mention the proportionality test, it has 

been extensively applied by Georgian courts. The concept has provided the Constitutional Court 

of Georgia with a common analytical framework for resolving wider constitutional and human 

rights matters confronting country's political communities. However, there are differences in 

formulation and practice of the application of proportionality doctrine, and this field requires 

further academic research.  

Similar situation was in Armenia before the constitutional amendments in 2015 when the 

concept was introduced into the Constitution of Armenia. Revised Article 78 states that the 

                                                           
1 Stein: Staatsrecht, p. 240-3, as cited by: Cohen-Eliya/ Porat: American balancing and German proportionality, 2010 
2 Kommers/Miller: The Constitutional Jurisprudence of the Federal Republic of Germany, 2012 
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means chosen for restricting fundamental rights and freedoms have to be suitable and necessary 

for the achievement of the aim prescribed by the Constitution. The means chosen for the 

restriction have to be proportionate to the significance of the fundamental right that is 

restricted. 

Nevertheless, while the principle of proportionality constitutes a part of constitutional law in 

both Georgia and Armenia, there is no comprehensive comparative scholarly work on the 

application of that principle in the legal framework. The German and other foreign sources have 

not been adequately researched to provide comparative analyses, from which it would be 

possible to draw conclusions for the application and development of the principle in Georgia and 

Armenia. 

This work is an attempt to research the issues and challenges of application of the 

proportionality principle in two South Caucasus countries, while drawing from German and 

ECtHR experience. For this reason, the work is structured into four parts. The first part provides 

the reader with an overview of the German doctrine and practice in the area. The following part 

reviews the jurisprudence of the European Court, to examine the general approach, as well as 

the application of that principle to particular rights. The third and fourth parts address the 

application of the proportionality principle in Armenia and Georgia respectively, by introducing 

the basics of legal system and the areas of application of principle and outlining the current 

issues. 
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Proportionality In German Public Law: Its Bases, Operation, And Function 

by Prof. Dr. Alexander Graser, Regensburg3 

 

Overview 

The way the principle of proportionality operates in German public law has for long attracted 

the attention of scholars and practitioners from other legal systems. From the perspective of 

comparative law, this interest is understandable as the importance afforded to this principle is 

among the main characteristics of German public law. It may indeed be a key to understanding 

both, German administrative law and fundamental rights doctrine.  

So, focusing on this principle can be fruitful, especially for systems that share similar 

traditions in these fields of the law. An exchange on the pertinent developments in the 

respective systems may then be particularly instructive. As a basis for such an exchange, the 

present contribution highlights some core aspects of the pertinent law in Germany. 

 

The principle in a nutshell  

The principle of proportionality is indeed central to German public law. It serves as a 

limitation to all exercise of public power that entails a burden on the individual. The principle is 

operationalized as a four-tier test applied to the measure in question. More specifically, it asks:  

(1) Does the measure serve a legitimate goal,  

and is the measure   

(2) suitable to promote this goal,  

(3) necessary for its pursuit, and  

(4) not out of proportion if balanced against the burden it entails? 

                                                           
3 The author wishes to express his gratitude to Amelie Tischmacher for her research assistance.  
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Legality requires a positive answer to each of these questions. They are addressed in the 

indicated sequence. An assessment of the legality of a certain measure will typically stop once 

any of the four questions cannot be answered in the affirmative. 

 

Practical relevance  

In legal education, applying this test is considered a basic skill. Students are expected to know 

it by heart and, in written exams, to apply it in an explicit and thorough fashion. Failure to do so 

may in many educational contexts amount to a “kiss-of-death”. Moreover, the application of the 

test and especially of its last prong is often the main place where students are expected to 

display the skills of consistent reasoning based on the facts of a case. 

In judicial decisions, too, the proportionality test is typically applied meticulously. Not every 

prong may always be addressed if in the given case there is no dispute about it. But whenever 

indicated, a court will address the issues at hand according to the structure that the test 

prescribes. A deviation from this practice would be unusual and likely to be perceived as an 

incidence of remarkable sloppiness. 

 

Bases and roots  

In light of the centrality of the principle, it may be counter-intuitive that there is hardly any 

explicit basis to it in written law. Most notably, neither the principle itself nor any elements of its 

operationalization are mentioned in the Basic Law, i.e. the German constitution. To be sure, it 

can be found in some statutory provisions of administrative law. But while the principle applies 

across all branches of administrative law, such explicit references are exceptional also in 

statutory law and often mention only certain elements of the test.4 

                                                           
4 The most common examples are the statutes that regulate the competences of the police. As this matter is mostly 

not a federal competence in Germany, the examples can be found in the respective laws of individual German states 

(Länder); cf., e.g., the Bavarian provision in Art. 4 subsections 1 and 2 of the Polizeiaufgabengesetz.  
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This rather unsystematic state of the law is to be understood against the background of the 

historical roots and the systematic bases of the proportionality principle in German law. 

Historically, the principle has developed gradually with the emergence of judicial review in 

administrative matters.5 It thus predates the Basic Law, which is a creation of the aftermath of 

World War II. Explicit references to the principle can often be traced back to its pre-war roots.  

Under the Basic Law, by contrast, the principle has come to be viewed as generally applicable. 

So, explicit references in statutory law have become dispensable. This might explain that they 

are vastly absent.  

Systematically, the principle of proportionality is now viewed as an implication not only of the 

“Rechtsstaatsprinzip” (i.e. the principle of the rule of law as enshrined in the – unamendable – 

provision of article 20 subsection 3 of the Basic Law), but also of the system of fundamental 

rights protection.6 Any act of public power that touches upon the sphere of a fundamental right 

as guaranteed in the Basic Law will be unconstitutional unless it can be justified. Such 

justification, in turn, presupposes that all pertinent procedural and substantive provisions of the 

Basic Law have been observed,7 including, within the latter dimension, the principle of 

proportionality.  

Moreover, the German Federal Constitutional Court has given a very broad interpretation to 

the individual freedoms contained in the Basic Law, establishing, thus, a general presumption of 

liberty. In particular, the Court has interpreted Article 2 subsection 1 as entailing an individual 

right to fend off even the most miniscule restriction of personal liberty8 – provided, of course, 

that there is no justification in the above sense. By implication, proportionality has become a 

constitutionally mandated limitation upon any exercise of public power that entails a burden on 

                                                           
5 Cf. Stern, Staatsrecht der Bundesrepublik Deutschland, Volume III/2, 1994, § 84 I 2. 
6 Cf. Grzeszick in: Maunz/Dürig (eds.), Grundgesetz-Kommentar, Volume VII, (last update September 2016), Art. 20, 

# 108; Starck in: Isensee/Kirchhof (eds.), Handbuch des Staatsrechts, Volume XII, 3rd Edition 2014, § 271, # 51. 
7 Cf. the early decision of the German Federal Constitutional Court BVerfGE 6, 32 (Elfes); for an English translation 

see http://bit.ly/2fuY4Rz (Last accessed 16.11.2017) 
8 Cf. in particular BVerfGE 80, 137. In this decision, the German Federal Constitutional Court dealt with a municipal 

regulation limiting the freedom to ride a horse in a certain forest; for an English translation see 

http://bit.ly/2wwZxei (Last accessed 16.11.2017) The decision includes a dissenting opinion addressing specifically 

the breadth of art. 2 subsection 1.  

http://bit.ly/2fuY4Rz
http://bit.ly/2wwZxei
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the individual. And since the entire proportionality test as sketched before is now viewed to rest 

upon this constitutional basis, there is no need any more to address it in statutory provisions. 

 

The test in more detail 

The individual prongs of the test as described above require further clarification. Given the 

context of the present contribution, I shall, however, not go into much detail. Instead, I will 

sketch just the most important differentiations and point out some challenges in the application 

of the test.  

First, the legitimacy criterion9 hardly operates as a filter. Measures that violate a specific legal 

prohibition will, of course, fail this test. However, the proportionality test is but one – and often 

the last – of a longer list of requirements when assessing the legality of acts under public law. 

Hence, this kind of outright illegality will typically be identified at an earlier stage of a legal 

assessment.  

In practical terms, this first prong of the test typically serves an auxiliary function in that it 

requires the identification of the aim of the measure at hand. This can, at times, be a difficult 

task. The aim might not always be stated explicitly, and inferences may be ambiguous. Also, 

there can be multiple aims, or even hidden ones, and there is no clear-cut rule that would 

indicate how a court should deal with such cases of ambiguity. There is no formal presumption 

that public actors pursue legitimate aims, to be sure. But I reckon that, informally, this is likely to 

be close to how courts apply this criterion. 

The second prong of the test requires the suitability of the measure.10 This criterion, too, is 

understood in a way that renders it easy to meet. As indicated, it is just the promotion, not the 

achievement of the goal that the measure needs to be suitable to. So, the threshold of required 

effectiveness is lowered considerably.  

In addition, matters of effectiveness and suitability will often depend on a prognostic 

assessment on part of the actor designing or implementing the measure. In reviewing such 

                                                           
9 Cf. Sachs, in: Sachs (ed.), Grundgesetz Kommentar, 7th Edition, 2014, Art. 20 # 149. 
10 Cf. Sachs, Ibid. # 150. 
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prognoses, courts will often grant some leeway to the reviewed actor.  And they are particularly 

deferent towards such assessments by the legislature.11 

As to the third prong, an act is ”necessary“ if there is no alternative measure that would be 

equally effective but less burdensome.12 The underlying rationale is straightforward: In a system 

that adheres to the presumption of individual liberty, any burden imposed upon an individual by 

public power should be kept to its minimum. So, if there are ways for the state to achieve its 

envisaged aim by measures that are less burdensome, it is legally required to choose these.  

Again, there is often a prognostic dimension also to the assessments required for the third 

prong. This applies to both, the effects of the measure and the entailed burden. And again, 

courts give considerable leeway in this regard, especially when reviewing such assessments on 

part of the legislature.13  

Finally, the test requires balancing the aim(s) pursued by the measure against the burden(s) 

they entail. 14 This fourth prong is the most problematic part in that it often requires a plain value 

judgment on part of the person applying it. So, the legitimacy of any judicial intervention on part 

of judges who, according to Montesquieu’s ideal, should be “but the mouth that pronounces the 

words of the law”,15 is particularly contestable here. Still – or all the more – lawyers are taught 

and expected especially in this context to make their value choices transparent and anchor them 

in positive law.   

More specifically, it is common, first, to identify and weigh the legal recognition of the 

interests involved on both sides. For instance, an explicit recognition in the constitution, be it in 

a fundamental right or the stipulation of state aims, will indicate an increased weight. Similarly, if 

a certain right cannot be restricted at all or only under specific circumstances,16 this may serve as 

an indication of its increased importance.   

                                                           
11 Cf. Sachs, Ibid. # 151. 
12 Cf. Sachs, Ibid. # 152. 
13 Cf. Sachs, Ibid. # 153. 
14 Cf. Sachs, Ibid. # 155. 
15 Cf. The Spirit of Laws (1748), Book 11, Chapter 6.  
16 Under the German Basic Law, there is a differentiated system of limitation (clauses). For details, cf. Sachs (fn. 9), 

vor Art. 1, ## 101-133. 
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Second, the application of the fourth prong typically requires that the intensity of the 

restriction in question be measured against other conceivable restrictions of that same right. 

When talking about the right to, say, religious freedom (as contained in art. 4 subsection 1 of the 

German Basic Law), the prohibition to practice a certain creed would be more intense if it 

applied only in public spaces than if it were total in its reach, and if it pertained only to the 

display of certain symbols but left other practices untouched, this would obviously reduce the 

intensity as well. Similarly, the sanctions that such imaginary rules might carry would also be 

relevant in assessing the specific intensity of the measure at hand. These efforts, too, will 

regularly refer to existing provisions of positive law and, if possible, involve comparisons to 

similar situations, the regulation of which may have been acknowledged as lawful or struck down 

in previous procedures.  

Both steps are clearly meant to narrow down the scope of unfettered judicial value 

judgments. But even if successful in that, they rarely determine the outcome in a clear-cut and 

uncontestable fashion. So, they might mitigate, but certainly cannot fully avoid the above 

problem of the legitimacy of judicial intervention. 

 

Proportionality in the context of specific fundamental rights 

Proportionality is a general principle. All that has been said up to this point is relevant 

regardless of the specific legal context in which the test is applied. Indeed, the centrality of this 

principle largely rests upon such general applicability. This is not to say, however, that further 

context-dependent differentiation could not take place. And indeed, specific lines of 

proportionality-based jurisprudence have evolved in some field of law.  

The most prominent example of this is the so-called “three step doctrine” (Drei-Stufen-

Theorie)17 under Article 12 of the German Basic Law, which enshrines the freedom of 

occupation. As the scope of protection afforded by this fundamental right has been interpreted 

                                                           
17 Cf. Scholz in: Maunz/Dürig (fn. 6), Art. 12, # 335; Breuer in: Isensee/Kirchhof (fn. 6), Volume VIII, 3rd edition 2014, 

§ 171, # 15. 
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broadly, the provision covers all regulation that entails a (more than incidental) limitation on 

activities that a person may carry as part of his or her occupation. Hence, the array of potential 

infringements is enormous. And in an attempt to offer guidance for their legal assessment under 

the proportionality test, the German Federal Constitutional Court has defined three categories of 

increasingly intense limitations:18 

The most intense are rules that restrict access to a certain profession in absolute (“objective”) 

terms, such as a regional quota for pharmacists. The next category also comprises restrictions of 

access, but based on subjective criteria that the individual can meet, such as a bar exam before 

one may practice law. The third and least intense category covers all other rules that do not 

restrict access but pertain to the modalities of carrying out a certain job, such as limit of the 

maximum hours that a cab driver may work without breaks.  

Related to these categories, the Court has also defined criteria for the weight of the concern 

that a restriction needs to be based upon in order to satisfy the balancing part of the 

proportionality test: While on the highest level of intensity, the Court required such concern to 

be “compelling”, an “important” consideration will suffice on the second. For a limitation on the 

lowest level of intensity, any “reasonable” ground will do. 

For assessments under article 12 of the Basic Law, this scheme provides a more detailed 

version of the proportionality test. Still, its application leaves room to be filled in the same 

fashion as sketched for the general test. And while offering more guidance, it has also been 

criticized for its rigidity.19 But it may not always be the case that a regulation that meets the 

criteria for a low level of intensity is really less burdensome than the ones assigned to a higher 

level. 

 

Proportionality as an element of equality review 

The application of the principle of proportionality has traditionally been limited to acts of 

public power that restrict individual freedom, i.e. a liberty rather than an equality right. This is 

                                                           
18 The three-steps doctrine was first applied in BVerfGE 7, 377; for a more recent application cf. BVerfGE 102, 197. 
19 Cf. Scholz (fn. 177), # 336; Breuer (fn. 17), # 16. 
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because both types of guarantees differ in their structure. While liberties are designed to protect 

against an encroachment by public power, equality rights guarantee the equal treatment. There 

may not even be a burden involved, namely when the individual seeks to obtain a privilege that 

another has received. And even when the individual seeks to have a burden removed by relying 

on an equality right, the argument is not (primarily) that the burden is unduly heavy, but that it 

has been imposed selectively on this individual and not on others. Accordingly, the legal analysis 

of an equality claim focuses on the question whether the disparate treatment afforded by the 

law can be justified by a good cause supporting the distinction.  

The proportionality test, it would seem, does not fit into this setting. There is no burden that 

needs to be balanced against the aim for which it has been imposed. At least, this used to be the 

way equality claims were understood under German public law.  

However, this has changed in recent times. Equality review has now evolved20 into an exercise 

that allows for some kind of balancing. More specifically, the respective jurisprudence has 

identified different kinds of distinctions, some of them more, some less “suspect” (to borrow 

from the terminology of US law). And while, in order to be legal, all of them need to be justified 

by an objective reason, the new jurisprudence assumes that such reasons can have different 

weight.  

Taken together, this opens up the space for a balancing test similar to the proportionality 

principle. So, the most general rendition of the test to be performed under the general equality 

clause (article 3 subsection 1) of the Basic Law is that for any unequal treatment (by or under the 

law) to be constitutional, there needs to be a reason weighty enough to support a distinction of 

the kind at hand.21 In order to operationalize this balancing exercise, many authors suggest an 

application of the proportionality test here as well.22 And while it may be necessary to adapt this 

test to fit the new setting, the transfer makes sense not just in that it promotes the systematic 

                                                           
20 For a general account of the development of German equality jurisprudence, cf. Osterloh in: Sachs (fn. 9), Art. 3, 

## 13, 14. 
21 The German Federal Constitutional Court adopted this approach in BVerfGE 55, 72 (88) and has since applied it 

without any major changes.  
22 For an early discussion, cf. Huster, Gleichheit und Verhältnismäßigkeit: Der allgemeine Gleichheitssatz als 

Eingriffsrecht, JuristenZeitung, 1994, pp. 541-549. 
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unity of German public law, but also because the main function of the proportionality principle is 

warranted here as well. – But what, then, is this main function? 

 

Function 

As it has become apparent before, the proportionality principle is a way to legitimize judicial 

value judgments. The underlying problem does not arise when courts can simply rest their 

decisions on prior ones by the legislature, i.e. on legal rules that the can apply unambiguously. 

But normative ambiguity is widespread in practice, and maybe even unavoidable in theory. 

Under these conditions, one needs to look for other sources of legitimacy for judicial decision-

making.  

The responses are manifold. Among the most common ones are the institutions that seek to 

ensure judicial impartiality, independence, and expertise. The proportionality doctrine 

complements these in that it establishes a firm structure within which judicial value judgments 

are to be justified. By splitting them up into a set of standardized questions, it reduces the scope 

for arbitrariness and facilitates a rational exchange on them.  

The problem of ambiguity is particularly salient when working with norms at a high level of 

generality. This is the case, in particular, for fundamental rights guarantees, as they tend to be 

framed as open-textured principles rather than clear-cut rules. As a consequence, a legal system 

that affords a strong role to its fundamental rights guarantees is likely to be faced more intensely 

than others with the challenges of ambiguity. It has been indicated above that the German 

Federal Constitutional Court has adopted a particularly extensive approach in its fundamental 

rights jurisprudence. These are exactly the conditions under which one would expect 

proportionality jurisprudence to flourish.  

It should be remembered, however, that the proportionality doctrine is just a response to the 

ambiguity problem, not a solution. It is not a formula that could provide one single answer to any 

given case. All that it does is to render value judgments more transparent. But the career of the 

proportionality principle in German law suggests that there is much demand for that. 
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Proportionality Under The European Convention On Human Rights And The 
ECtHR Case-Law 

One of the most important recipients of the principle of proportionality is European Court of 

Human Rights (hereinafter referred to as “the ECtHR” or “the Court”). Throughout its functioning 

this body of the Council of Europe has constantly referred to this principle as a methodological 

tool and doctrine of balancing human rights against each other or against conflicting public 

interests. 

In the case-law of the ECtHR the proportionality principle is a recurring theme in the 

interpretation of the European Convention on Human Rights and Fundamental Freedoms 

(hereinafter referred to as “the Convention”) and is primarily used in applying the exceptions 

which the Convention allows in respect of the basic rights protected by it.23 In particular, the task 

of ECtHR, whenever an application is lodged, is to establish whether there was any interference 

with the applicant’s rights, and in case there was, the Court should establish whether it was 

justified. Whereas, according to the test provided by the ECtHR for the justification of the 

interference with one’s rights it should be prescribed by the law, pursue legitimate aim and be 

necessary in a democratic society. In making such an assessment, the Court usually bases its 

review on the proportionality principle: any disproportionate or excessive measure is deemed to 

be in violation of the provisions prescribed by the Convention. 

The ECtHR has actually given the proportionality criteria a status of a basic principle when 

interpreting and applying the Convention. Whereas, the Convention itself does not expressly 

mention the principle of proportionality, but its essence stems from the various rights enshrined 

in that document. The principle of proportionality had a pervasive influence throughout the 

Courts’ case-law where interactions between the various concepts, norms, interests, and rights, 

which the Convention embodies, had to be determined.24 Whereas, in certain articles the 

Convention establishes the requirement that any interference or restriction must be “necessary 

                                                           
23 Ellis: The Principle of Proportionality in the Laws of Europe, 1999, p: 43, with further references therein: Harris/ 

O’Boyle/ Warbrick: Law of the European Convention on Human Rights, 2014, p. 13 
24 Greer: The margin of appreciation: interpretation and discretion under the European Convention on Human 

Rights, 2000, p. 20 
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in a democratic society”, the word “necessary” itself implies that there must be no lesser means 

available, that the legitimate aim that is pursued by the interference cannot be achieved by less 

restrictive measures.25 

The Court will consider various factor in assessing the proportionality of a certain measure. In 

particular, in the core of its view will be the question whether there is an alternative means of 

protecting the relevant public interest without interference at all, or by means which are less 

intrusive.26 Moreover, the ECtHR pays great attention to the extent to which the interference 

restricts the Convention right. In particular, the test of proportionality evaluates whether a fair 

balance of the competing rights, freedoms and interests has been achieved, whilst ensuring that 

the essence (or minimum core) of the right or freedom is respected. Thus, the fair balance 

principle is in fact used by the ECtHR as a basis for assessing the proportionality of state’s 

interference with the Convention rights of an applicant and for establishing when this state is 

subject to implied positive obligations under the Convention. Accordingly, the ECtHR will usually 

consider the interference as disproportionate if it impairs the very essence of the right. 

Further, in assessing proportionality, the Contracting States are allowed a certain discretion or 

“margin of appreciation”. In considering the proportionality of a particular interference with the 

Convention right, the ECtHR will apply the mentioned concept: state authorities are in principle 

in a better position to give an opinion on the necessity of a restriction. Margin of appreciation 

applies within the concept of proportionality of restriction of various basic human rights 

enshrined under Articles 5 and 6, Articles 8 to 11, Article 14 of the Convention, Article 1 of 

Protocol no. 1 to the Convention, etc. The nature of the right involved is also an important factor 

for the justification of a wide or narrow margin of appreciation. 

The following factors appear to be important when the interrelationship between the 

proportionality and the margin of appreciation is to be considered: the significance of the right in 

question, the objectivity of the restriction in questions, and the presence of a consensus in law 

                                                           
25 Korff: The Standard approach under Articles 8-11 ECHR and Article 2 ECHR, http://bit.ly/2wL1LWA (Last accessed 

16.11.2017)  
26 Leach: Taking a Case to the European Court of Human Rights, 2011, pp. 161-162 

http://bit.ly/2wL1LWA
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and practice among the member states. 27 Whereas, depending on the context, the width of the 

state’s margin of appreciation may vary – sometime being wide (e.g. cases of abortion, 

interferences with property), and another time – narrow (e.g. cases of freedom of expression, 

protection of private life). Accordingly, throughout years of application of the proportionality 

test, the Court has developed both narrow and wide versions of its application, depending on 

the certain circumstances of the case. 

Accordingly, it is clear that the doctrine of proportionality is at the heart of the ECtHR’s 

investigation into the reasonableness of the restriction. Although the ECtHR offers a certain 

margin of appreciation to the Contracting States, it’s main role is to ensure that the rights laid 

down in the Convention are not interfered arbitrarily. Thus, a limitation upon a right, or steps 

taken positively to protect or fulfill it, will not be proportionate where there is no evidence that 

the state institutions have balanced the competing individual and public interests when deciding 

on the interference, or where the requirements to be met to avoid or benefit from its application 

in a particular case are so high as not to permit a meaningful balancing process.28 The practice of 

the Court has defined certain factors when determining the proportionality issue. 29 

It is a common ground that the mechanism of proportionality and balancing has been invoked 

in numerous cases before the Court. Most of these cases relate to Article 2 (Right to life), Article 

3 (Prohibition of torture), Article 5 (Deprivation of liberty), Article 6 (Fair trial), Article 8 (Right to 

respect for private and family life), Article 9 (Freedom of thought, conscience and religion), 

Article 10 (Freedom of expression), Article 11 (Freedom of assembly and association), Article 14 

(Prohibition of Discrimination) and Article 1 of the Protocol no 1 to the Convention (Right to 

property). Accordingly, we will refer to the separate aspects of the application of proportionality 

doctrine under the above-mentioned articles of the Convention. 

                                                           
27 Clayton/ Tomlinson: The Law of Human Rights, 2000, p. 278; „The Margin of Appreciation” – Council of Europe, 

Judicial Professions, The Lisbon Network http://bit.ly/2vlAVq3 (Last accessed 16.11.2017) 
28 Hirst v. the United Kingdom (No. 2) [GC], application no. 74025/01, Judgment of 6 October 2005– absolute limits 

on prisoners’ right to vote; and Dickson v. the United Kingdom [GC], application no. 44362/04, Judgment of 4 

December 2007– strict limits on prisoners’ artificial insemination 
29 Harris/ O’Boyle/ Warbrick: Law of the European Convention on Human Rights, 2014, pp. 519-520 

http://bit.ly/2vlAVq3
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Article 2 

One of the basic human rights provided under the Convention is the right to life established in 

Article 2 and prescribing that:  

“1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life 

intentionally save in the execution of a sentence of a court following his conviction of a 

crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when 

it results from the use of force which is no more than absolutely necessary:  

a) in defence of any person from unlawful violence;  

b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 

detained; 

c) in action lawfully taken for the purpose of quelling a riot or insurrection.” 

As it is obvious from the above cited text, the proportionality principle does not directly 

appear in the Article 2 of the Convention, whereas it is clearly established in the Court’s case-

law. 

In particular, in a number of issues the Court has referred to the proportionality of the 

interference of the domestic authorities into the right to life of the applicants and/or their heirs. 

The issues that give rise to the concern of proportionality relate to different aspects of human 

life, such as the use of lethal force by the state authorities, assisted suicide or euthanasia, etc. As 

long as the majority of the cases under Article 2 concern the proportionality of the use of lethal 

force by the state authorities, in this research paper we will refer to these issues in order to 

understand the overall scope of application of proportionality test under Article 2 of the 

Convention.  

In a number of cases the Court has given general principles for understanding proportionality 

criteria in regard to the protection of right to life. In particular, in Nachova and others case the 

Court established that the use of lethal force by the police officers may be justified in certain 

circumstances. However, any use of force must be “no more than absolutely necessary”, that is 

to say it must be strictly proportionate to the circumstances. In view of the fundamental nature 
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of the right to life, the circumstances in which deprivation of life may be justified must be strictly 

construed.30 Correspondingly, the Court has established that the legitimate aim of effecting a 

lawful arrest can only justify putting human life at risk in circumstances of absolute necessity. 

Moreover, in principle there can be no such necessity where it is known that the person to be 

arrested poses no threat to life or limb and is not suspected of having committed a violent 

offence, even if a failure to use lethal force may result in the opportunity to arrest the fugitive 

being lost.31 

The situations where deprivation of life may be justified are exhaustive and must be narrowly 

interpreted. The use of force which may result in the deprivation of life must be no more than 

“absolutely necessary” for the achievement of one of the purposes set out in Article 2 § 2 (a), (b) 

and (c). The use of the term “absolutely necessary” indicates that stricter and more compelling 

test of necessity must be employed when determining whether State action is “necessary in a 

democratic society” under paragraphs 2 of Articles 8 to 11 of the Convention. 32 In particular, the 

force used must be strictly proportionate to the achievement of the aims set out in sub-

paragraphs 2 (a), (b) and (c) of Article 2. Furthermore, according to the Court’s well-established 

case-law, while assessing the proportionality of the force used, the Court must subject 

deprivation of life to the most careful scrutiny, particularly where deliberate lethal force is used, 

taking into consideration not only the actions of the agents of the State who actually administer 

the force but also all the surrounding circumstances, including such matters as the planning and 

control of the actions under examination.33  

Moreover, according to the Court’s well-established case-law, besides, setting out the 

circumstances when deprivation of life may be justified, Article 2 also implies a primary duty on 

                                                           
30 Nachova and others v. Bulgaria [GC], applications nos. 43577/98 and 43579/98, Judgment of 6 July 2005, § 94; 

with further references therein 
31 Nachova and others v. Bulgaria [GC], cited above, § 95; with further reference to the Court's approach in McCann 

and Others [GC], application no. 18984/91, Judgment of 27 September 1995, §§ 146-50, §§ 192-214, and Makaratzis 

v. Greece [GC], application no. 50385/99, Judgment of 20 December 2004, §§ 64-66  
32 Dzhamayeva and others v. Russia, application no. 43170/04, 8 January 2009, § 73 
33 Dalakov v. Russia, application no. 35152/09, Judgment of 16 February 2016; Giuliani and Gaggio v. Italy [GC], 

application no. 23458/02, 24 March 2011, § 176; Arzu Akhmadova and others v. Russia, application no. 13670/03, 

Judgment of 8 January 2009, § 148; McCann and Others [GC], cited above, §§ 147-150 
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the State to secure the right to life by putting in place an appropriate legal and administrative 

framework defining the limited circumstances in which law enforcement officials may use force 

and firearms, in the light of the relevant international standards. In line with the above-

mentioned principle of strict proportionality inherent in Article 2, the national legal framework 

regulating arrest procedures must make recourse to firearms dependent on a careful assessment 

of the surrounding circumstances, and, in particular, on an evaluation of the nature of the 

offence committed by the fugitive and of the threat he or she posed.34 

Furthermore, Article 2 does not grant a carte blanche. Unregulated and arbitrary action by the 

State agents is incompatible with effective respect for human rights. This means that, as well as 

being authorized under national law, policing operations must be sufficiently regulated by it, 

within the framework of a system of adequate and effective safeguards against arbitrariness and 

abuse of force.35 In this regard the issue of the immunity of the State agents and the 

proportionality of it to the aim sought to be achieved was raised. In particular, it was established 

that the exclusionary rule serves a legitimate purpose, i.e. the maintenance of the effectiveness 

of the police service and hence to the prevention of disorder or crime. However, the complete 

exclusion of any possibility of civil action against the police – “blanket immunity” – is actually 

considered to be disproportionate to this legitimate aim.36 Accordingly, under this aspect the 

Court also referred to the alleged violation of Article 6 § 1 stating that the applicants may or may 

not have failed to convince the domestic court that the police were negligent in the 

circumstances, however, they should have been entitled to have the police account for their 

actions and omissions in adversarial proceedings.37 

Furthermore, the principle of proportionality under Article 2 of the Convention found its 

application not only in the negative obligations of the State to refrain from intentional and 

                                                           
34 Nachova and others v. Bulgaria [GC], cited above, § 96; Giuliani and Gaggio v. Italy [GC], cited above, § 209; 

Atman v. Turkey, application no. 62279/09, Judgment of 23 September 2014, § 30; Putintseva v. Russia, application 

no. 33498/04, Judgment of 10 May 2012, § 46, with further references therein 
35 Giuliani and Gaggio v. Italy [GC], cited above, § 249; Wasilewska and Kalucka v. Poland, applications nos. 

28975/04 and 33406/04, Judgment of 23 February 2010, § 45; Makaratzis v. Greece[GC], cited above, § 58 
36 Korff: The Right to Life: A guide to the implementation of Article 2 of the European Convention on Human Rights, 

2006, p. 68 
37 Osman v. the United Kingdom [GC], application no. 23452/94, Judgment of 28 October 1998, § 30 
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unlawful taking of life, but also in its positive obligations to take appropriate steps to safeguard 

the lives of those within their jurisdiction.38 Under the Court’s case-law, positive obligations 

flowing from Article 2 of the Convention should “be interpreted in a way which does not impose 

an impossible or disproportionate burden on the authorities”. In particular, according to the 

ECtHR’s well-established case-law: 

 “[…] where there is an allegation that the authorities have violated their positive obligation 

to protect the right to life (…), it must be established to the [Court’s] satisfaction that the 

authorities knew or ought to have known at the time of the existence of a real and 

immediate risk to the life of an identified individual or individuals from the criminal acts of a 

third party and that they failed to take measures within the scope of their powers which, 

judged reasonably, might have been expected to avoid that risk” .39 

Finally, under Article 2 of the Convention the principle of proportionality also suggests that 

the degree of criminal liability and the sentence may vary with the circumstances.40 There must 

be criminal liability for gross negligence resulting in death in respect of dangerous activities,41 

but civil liability may be sufficient in some cases of unintentional killing.42 Whereas, in cases of 

gross disproportionality of the punishment the Court may in fact find a violation of Article 3 of 

the Convention. Thus, below we will also refer to that aspect of the proportionality test applied 

by the Court. 

 

Article 3 

Article 3 of the Convention prescribes that no one shall be subjected to torture or to inhuman 

or degrading treatment or punishment. In general, the principle of proportionality is not usually 

                                                           
38 Öneryıldız v. Turkey[GC], application no. 48939/99, Judgment of 30 November 2004, § 71 
39 Osman v. the United Kingdom [GC], cited above § 116; Opuz v. Turkey [GC], application no. 33401/02, Judgment of 

9 June 2009, § 130 
40 Harris/ O’Boyle/ Warbrick: Law of the European Convention on Human Rights, 2014, p. 204, with further 

references therein 
41 Öneryıldız v. Turkey[GC], cited above; Railean v. Moldova, application no. 23401/04, Judgment of 5 January 2010 
42 Calvelli and Ciglio v. Italy [GC], application no. 32967/96, Judgment of 17 January 2002 
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applied under Article 3, which contains absolute guarantee.43 But there are cases when the Court 

refers to the mentioned principle while considering the inhumanity of punishment under the 

domestic legislation.  

Usually, a sentence imposed upon an individual convicted of a criminal offence is not 

reviewed under Article 3 and the decision on the kind of sentence or the length of a term of 

imprisonment is left to the discretion of the domestic authorities. However, in the case of 

Harkins and Edwards the Court stated that “a gross disproportionate sentence” would violate 

Article 3. It further established that “gross disproportionality” is a widely accepted and applied 

test for determining when a sentence will amount to inhuman or degrading punishment, or 

equivalent constitutional norms. Further, the Court also stated that in principle, matters of 

appropriate sentencing largely fall outside the scope of the Convention, and a grossly 

disproportionate sentence could amount to ill-treatment contrary to Article 3 at the moment of 

its imposition. However, it also established that “gross disproportionality” is a strict test, which 

will be met only in “rare and unique occasions”.44  

In addition to the “gross disproportionality” test, the Grand Chamber held in the case of 

Kafkaris that a mandatory sentence of life imprisonment without any “prospect of release”- term 

of “irreducible” or “whole life” sentence -will be disproportional and contrary to Article 3, if 

there is no possibility of review. 45 Later on, in the case of Vinter and others the Grand Chamber 

clarified that in determining whether a life sentence could be regarded as irreducible, the Court 

would seek to ascertain whether the prisoner could be said to have any prospect of release.  46 It 

held that when “national law affords the possibility of review of a life sentence with a view to its 

commutation, remission, termination or the conditional release of a prisoner”, this will be 

sufficient to satisfy Article 3. Further, the Grand Chamber also established that for a life sentence 

to remain compatible with Article 3 there had to be both a prospect of release and a possibility 

                                                           
43 Harris/ O’Boyle/ Warbrick: Law of the European Convention on Human Rights, 2014, p. 13, with further references 

therein 
44 Harkins and Edwards v. the United Kingdom, applications nos. 9146/07 and 32650/07, Judgment of 17 January 

2012, § 133 
45 Kafkaris v. Cyprus [GC], application no. 21906/04, Judgment of 12 February 2008 
46 Vinter and others v. UK [GC], applications nos. 66069/09, 130/10 and 3896/10, Judgment of 9 July 2013, § 109 
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of review, and it brought a number of reasons for that. The above issue is clearly linked with the 

application of proportionality criterion while depriving the person of his liberty under Article 5. 

 

Article 5 

Article 5 § 1 of the Convention stipulates:  

“1. Everyone has the right to liberty and security of person. No one shall be deprived of his 

liberty save in the following cases and in accordance with a procedure prescribed by law: 

[…]” 

As it is clear, no separate proportionality requirement is prescribed under Article 5 of the 

Convention. Whereas, from the case-law analyses of the Court’s judgments it becomes obvious 

that the general principles implied by the Convention to which the Article 5 § 1 case-law refers 

are: 

• the rule of law,47  

• legal certainty,48  

• proportionality,49 and  

• protection against arbitrariness, which is moreover the very aim of Article 5.50 

It should be noted that the last principle is interconnected with the principle of 

proportionality. In particular, arbitrariness may arise, inter alia, where there was no relationship 

of proportionality between the ground of detention relied on and the detention in question.51 

It is worth mentioning when referring to the Court’s position on the proportionality test 

applied under Article 5 of the Convention, that here the Court also applies the “fair balance” 

test. In particular, in Gatt v. Malta case the Court ruled that the domestic authorities must strike 

a fair balance between the importance in a democratic society of securing compliance with a 

                                                           
47 Ilaşcu and Others v. Moldova and Russia [GC], application no. 48787/99, Judgment of 8 July 2004, § 461 
48 Baranowski v. Poland, application no. 28358/95, Judgment of 28 March 2000, § 52 
49 Enhorn v. Sweden, application no. 56529/00, Judgment of 25 January 2005, § 36, 
50 Simons v. Belgium (dec.), application no 71407/10, 28 August 2012, § 32; Erkalo v. the Netherlands, application 

no. 23807/94, Judgment of 2 September 1998, § 52 
51 Guide on Article 5 of the Convention: Right to Liberty and Security, Council of Europe/European Court of Human 

Rights, 2014, p. 9, http://bit.ly/1XYYA5Q (Last accessed 16.11.2017) 

http://bit.ly/1XYYA5Q


26 

 

lawful order of a court, and the importance of the right to liberty. Further, issues to be taken into 

consideration are the purpose of the order, the feasibility of compliance with the order, and the 

duration of the detention. The issue of proportionality assumes particular significance in the 

overall scheme of things.52 

Moreover, according to the well-established case-law of the Court, the detention of an 

individual is such a serious measure that it is justified only as a last resort where other, less 

severe measures have been considered and found to be insufficient to safeguard the individual 

or public interest which might require that the person concerned be detained.53 Whereas, the 

principle of proportionality dictates that where detention is to secure the fulfilment of an 

obligation provided by law, a balance must be struck between the importance in a democratic 

society of securing the immediate fulfilment of the obligation in question, and the importance of 

the right to liberty54. Here the duration of the detention as well as the severity of conditions can 

be considered relevant factors in striking such balance. 

The Court has actually referred to the issue of proportionality in a number of cases when 

applying Article 5 of the Convention. This principle may be considered under different aspects of 

Article 5 of the Convention, its paragraphs and subparagraphs. For example, in the case of 

Ladent v. Poland the Court established that detention pursuant to Article 5 § 1 (c) must equally 

embody a proportionality requirement.55 Whereas, in the case of Ambruszkiewicz v. Poland the 

Court applied the principle of proportionality when considering whether the applicant's 

detention on remand was strictly necessary to ensure his presence at the trial and whether 

other, less stringent, measures could have been sufficient for that purpose.56 A similar test is 

applied by the Court in relation to Article 5 § 3 in the context of pre-trial detention when 

                                                           
52 Gatt v. Malta, application no. 28221/08, Judgment of 27 July 2010, § 40 
53 Saadi v. the United Kingdom [GC], application no. 13229/03, Judgment of 29 January 2008, § 70; Witold Litwa v. 

Poland, application no. 26629/95, Judgment of 4 April 2000, § 78; Hilda Hafsteinsdóttir v. Iceland, application 

no. 40905/98, Judgment of 8 June 2004, § 51; Enhorn v. Sweden, cited above, § 36 
54 Saadi v. the United Kingdom [GC], cited above, § 70; Vasileva v. Denmark, application no. 52792/99, Judgment of 

25 September 2003, § 37, with further references therein 
55 Ladent v. Poland, application no. 11036/03, Judgment of 18 March 2008, § 55 
56 Ambruszkiewicz v. Poland, application no. 38797/03, Judgment of 4 May 2006, §§ 29-32 
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examining the relevance and sufficiency of the reasons given by the domestic authorities for 

maintaining pre-trial detention.57  

Further, the Grand Chamber has held that the principle of proportionality applied to 

detention under Article 5 § 1 (f) only to the extent that the detention should not continue for 

unreasonable period of time; thus, it held that “any deprivation of liberty under Article 5 § 1 (f) 

will be justified only for as long as deportation proceedings are in progress.58 

Moreover, the approach to assessment of proportionality of the state measures taken with 

reference to “punitive aims” has also evolved over recent years, with a heavier emphasis now 

having to be placed on the need to strike a proper balance between the punishment and 

rehabilitation of a prisoner. 59 

Whereas the Court has also mentioned that the States are expected to develop their 

proportionality assessment technique enabling the authorities to balance the competing 

individual and public interests and to take into account peculiarities of each individual case.60 

After the pre-trial proceedings the trial stage comes on the scene, protected under Article 6. 

 

Article 6 

A reasonable relationship of proportionality is called during the court trial for assessing the 

acts alleged by the claimant on the one hand, and the need to protect a certain defendant based 

on a legitimate aim pursued by the state on the other.61 

Under the trial proceedings proportionality tests are used both in the context of International 

Human Rights Law and in the context of constitutional law in various jurisdiction, and several 

                                                           
57Kudła v. Poland [GC], application no. 30210/96, Judgment of 26 October 2000, §§ 110-111; McKay v. the United 

Kingdom [GC], application no. 543/03, Judgment of 3 October 2006, §§ 41-45 
58 Saadi v. the United Kingdom [GC], cited above, § 72 
59 Khoroshenko v. Russia [GC], application no. 41418/04, Judgment of 30 June 2015, § 121 
60 Trosin v. Ukraine, application no. 39758/05, Judgment of 23 February 2012, § 42; with further reference to 

Dickson v. the United Kingdom [GC], application no. 44362/04, Judgment of 4 December 2007, §§ 82-85 
61 Vitkauskas/ Dikov: Protecting the right to a fair trial under the European Convention on Human Rights Council of 

Europe human rights handbooks, Council of Europe, Strasbourg, 2012, p. 31 
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ways of structuring an overarching proportionality test are conceivable.62 While the Court has 

rarely indicated that Article 6 rights are qualified, a more extensive overview of the Convention 

case-law attests that some elements of this provision – such as the right of access to a court– are 

very close to being labelled as qualified in a similar vein as the rights guaranteed by Articles 8 to 

11 of the Convention.63 According to the Court what constitutes a fair trial cannot be determined 

by a single unvarying principle but must depend on the circumstances of a particular case, which 

results in the most occasions in application of a sui generis proportionality test under Article, 

also known as the essence of the right test.64 The latter is rarely used in respect of the right to 

fair trial, but the Court has decided hundreds of cases on the access to court. The general 

interpretation of Article 6 will often separate the essence from the ordinary proportionality 

assessment and thus play lip-service to the absolute theory, whereas in the specific review the 

Court does not strictly divide the proportionality assessment from the delimitation of the 

essence of Article 6 § 1.65 

According to the Court’s well-established case-law, the right of access to the courts is not 

absolute but may be subject to limitations permitted by implication since the right of access “by 

its very nature calls for regulation by the State, regulation which may vary in time and in place 

according to the needs and resources of the community and of individuals”.66  

The Contracting States enjoy a certain margin of appreciation in laying down such 

regulation.67 While the Court has established that whilst the final decision as to observance of 

the Convention’s requirements rests with the Court, it is not part of the Court’s function to 

substitute for the assessment of the national authorities any other assessment of what might be 

                                                           
62 Settem: Applications of the ‘Fair Hearing’ Norm in ECHR Article 6(1) to Civil Proceedings, With Special Emphasis on 

the Balance Between Procedural Safeguards and Efficiency, 2016, p. 28  
63 Vitkauskas/ Dikov: Protecting the right to a fair trial under the European Convention on Human Rights Council of 

Europe human rights handbooks, Council of Europe, Strasbourg, 2012, p. 9 
64 Vitkauskas/ Dikov: Protecting the right to a fair trial under the European Convention on Human Rights Council of 

Europe human rights handbooks, Council of Europe, Strasbourg, 2012, pp. 9-10 
65 Christoffersen: Fair balance: Proportionality, Subsidiarity and Primarity in the European Convention on Human 

Rights”, Martinus Nijhoff Publishers, Boston, 2009, p. 149 
66 Stanev v. Bulgaria [GC], application no. 36760/06, Judgment of 17 January 2012, § 230, Cindrić and Bešlić v. 

Croatia, application no. 72152/13, Judgment of 6 September 2016, § 117 
67Luordo v. Italy, application no. 32190/96, Judgment of 17 July 2003, § 85 
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the best policy in this field. Nonetheless, the limitations applied must not restrict or reduce the 

access left to the individual in such a way or to such an extent that the very essence of the right 

is impaired. Furthermore, a limitation will not be compatible with Article 6 § 1 if it does not 

pursue a “legitimate aim” and if there is not a “reasonable relationship of proportionality 

between the means employed and the aim sought to be achieved”.68 This general approach was 

also established by the Court while examining a number of cases against Armenia.69 

Accordingly, where access to a court is restricted by law or practice, the Court examines 

whether the restriction affects the substance of the right and, in particular, whether it pursues a 

legitimate aim and whether there is a reasonable relationship of proportionality between the 

means employed and the aim sought to be achieved.70 This means that the right of access to a 

court is qualified: it is open to states to impose restrictions on would-be litigants, as long as 

these restrictions pursue a legitimate aim, are proportionate, and are not so wide-ranging as to 

destroy the very essence of the right.71 For example, the high court fee,72 failure of the appeal 

court to inform a defendant, who didn’t have a lawyer, about a new time-limit  for finding a 

lawyer in order to lodge an appeal,73 were found disproportionate restriction on the access to 

court. However, the restrictions to the same right for the purpose of good administration of 

justice were found proportionate, when the law imposed various formal restrictions for bringing 

                                                           
68 Stanev v. Bulgaria [GC], cited above; Cindrić and Bešlić v. Croatia, cited above; Ashingdane v. the United Kingdom, 
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action or appeal,74 for the failure to satisfy certain time-limit for appeal due to lack of diligence 

by the applicant in trying to obtain written version of impugned court decision.75  

Further, there are number of cases before the Court a concerning granting legal aid and the 

proportionality of the restrictions applied in that regard. In particular, the Court found that it is 

disproportionate to delay substantially right of a prisoner to have access to legal advice,76 while 

the restriction is usually found proportionate in case of refusing access to legal aid in civil 

matters on the ground of lack of prospect of success. 

Despite the margin of appreciation given to the Contracting States, the Court often reviews 

various decisions of domestic authorities whether the certain immunity granted to an 

international organization or state, or parliamentary immunities, or immunities enjoyed by 

judges, civil servants, or other specific types of immunities are justified. The proportionality test 

of the immunity requires balancing of competing public-interest in order to prevent blanket 

immunities. The nature of the dispute, the analysis of claimant’s rights at stake and the gravity of 

the alleged act or omission by the defendant must be taken into account.77 The Court will usually 

address the issue whether in case of applicable immunity the person concerned had reasonable 

alternative means to protect effectively his or her rights. 

Further, there have been a number of cases before the Court concerning the application of 

immunity and proportionality of the restrictions, in that regard the State immunity of 

jurisdiction, is generally accepted by the people. According to the Court’s position, measures 

taken by a member State, which reflect generally recognized rules of public international law on 

state immunity, do not automatically constitute a disproportionate restriction of the right to 

access court78. In cases where the application of the principle of State immunity from jurisdiction 

restricts the exercise of the right of access to a court, it must be decided whether the 
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circumstances of that certain case justify such restriction. 79 For example, the Court found that 

the application of immunity is disproportionate when it is enjoyed by a foreign embassy in view 

of an allegedly discriminatory dismissal, given the private-law contractual relationships at 

stake.80  

Parliamentary immunity is necessary for the Contracting States to ensure the freedom of 

speech for the parliamentarians and preventing interference with parliamentary functions. 

Different forms of parliamentary immunity may indeed serve to protect the effective political 

democracy that constitutes one of the cornerstones of the Convention system, particularly 

where they protect the autonomy of the legislature and the parliamentary opposition.81 

Accordingly, if it pursues legitimate aim and is not disproportionate to the aims sought to be 

achieved, meaning that the person concerned had reasonable alternative means to protect 

effectively his or her rights and immunity attaches only to the exercise of parliamentary 

functions, the parliamentary immunity is compatible with Article 6 of the Convention. For 

example, the Court found that the application of the immunity was disproportionate when it is 

enjoyed by a member of parliament benefiting from immunity in connection with statements 

lacking any substantial connection with parliamentary activities.82 Moreover, court found to be 

disproportionate a civil claim against the Member of Parliament in connection with his public 

statement disallowed by a court on the ground of the defendant’s immunity, despite the fact 

that the statement was made outside the context of parliamentary debate.83  

The Court has also referred to the principle of proportionality while considering cases under 

Article 6 § 3 of the Convention and addressing such issue as protection of the identity of a 

witness by the domestic authorities. This may be necessary in the domestic proceeding if, for 

example, the witness is a police agent or an informer who is usually giving testimonies and/or 

making statements against the accused person or about the facts that somehow firm the 
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position of the state authorities. These people are usually considered to be anonymous 

witnesses in such cases, and Article 6 § 3 leaves it to the state to decide whether recognizing 

anonymous witness is proportional to the aim pursued or not. But, anyway, a balancing exercise 

must be carried out weighing the interest of the defence in examining the witness against the 

public interest to protect that person. In this context, the Court has referred to the necessity to 

determine whether the statements of an anonymous witness can be the “sole” and “decisive” 

evidence for the case and if there are sufficient counterbalancing factors for the defence. The 

Court has expressed position and determined that the statements of an anonymous witness that 

were sole and decisive for convicting the accused person, and whom the defence didn’t have a 

chance to question, are in violation of Article 6 of the Convention.84 Ideally, even when the 

statements of anonymous witnesses are not sole and decisive, the defence must be allowed to 

challenge their credibility by submitting written questions, to have lawyer present during the 

questioning while preventing disclosure of the witnesses’ identity to the applicant, to allow the 

applicant to ask questions during a teleconference by disguising the anonymous witnesses’ voice 

or appearance, and etc. 

 

Articles 8 to 11 

Articles 8 to 11 of the Convention are the main ones where the criterion of proportionality is 

commonly applied. There are certain common features between Articles 8 to 11 that justify 

considering them together. These features are both formal and substantive. In particular, these 

articles of the Convention have an identical structure, consisting of two paragraphs: one of them 

defining the right and freedom, and the second one- prescribing the conditions upon which a 

state might legitimately interfere with the enjoyment of those rights. Whereas, the rights 

ensured under Articles 8 to 11 of the Convention are in fact inter-connected: Article 8 provides 

for everyone’s right to respect for one’s private and family life, his home and his 
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correspondence; Article 9 prescribes everyone’s right to freedom of thought, conscience and 

religion; Article 10 refers to the right to freedom of expression; and Article 11 provides for 

everyone’s right to freedom of peaceful assembly and to freedom of association with others. 

Further, all these four articles provide for justifications of interference in cases they were: 

• in accordance with the law/ prescribed by law (Articles 8 to 11) 

• necessary in a democratic society (Articles 8 to 11) 

• in the interests of: national security (Articles 8, 10, 11); public safety (Articles 8 to 11); 

economic wellbeing of a country (Article 8); prevention of disorder or crime (Articles 8, 

10, 11); protection of health or morals (Articles 8 to 11); protection of the rights and 

freedoms of others (Articles 8, 9, 11); protection of public order (Article 9); territorial 

integrity (Article 10); protection of the reputation or rights of others (Article 10); 

prevention the disclosure of information received in confidence (Article 10); maintaining 

the authority and impartiality of the judiciary (Article 10). 

It is worth to mention that the Court has to some degree extended the content of the 

protected rights under Articles 8 to11. This generous approach has, perhaps, been acceptable to 

Contracting States because of their powers to intervene with the enjoyment of human rights in 

the second paragraphs of these articles, albeit powers subject to the supervision of the Court.85 

The text of Articles 8 to 11 only prescribes a requirement that any interference or restriction 

must be “necessary in a democratic society”; it does not directly mention “proportionality” 

criteria. Whereas, similar to the overall Convention interpretation, here also the word 

“necessary” itself implies that there must be no lesser means available, that the legitimate aim 

pursued by the interference cannot be achieved by less restrictive measures. In practice, under 

Articles 8 to 11 the Court must define whether the interference with the Convention rights was 

“necessary in a democratic society” to achieve the “legitimate aim pursued” and “proportionate” 

to that aim, taking into account the “margin of appreciation” provided to the states. This is, in a 

way, the most complex and open-ended, and potentially the most subjective test, but there are 
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a number of pointers.86 For example, the Court has established that in order to act in compliance 

with the proportionality requirements of Article 8, the authorities should first rule out the 

possibility of having recourse to an alternative measure that would cause less damage to the 

fundamental right at issue whilst fulfilling the same aim.87   

The proportionality of the interference will vary from case to case considering the 

circumstances of each case, and the right in question and the type and severity of interference. 

The grounds of interference must be “relevant and sufficient”, the necessity for a restriction 

must be “convincingly established”, and the exceptions to Articles 8 to 11 should be narrowly 

construed.88 Thus, choosing between the “priority to rights” or “balance” tests has become a key 

source of confusion between the scope of the domestic margin of appreciation and the 

boundaries of European review.89 

Under the second paragraphs of Articles 8 to 11, a state may restrict the protected right to 

the extent that is “necessary in a democratic society” for certain listed purposes. This formula 

has been interpreted as meaning that every "formality", "condition", "restriction" or "penalty" 

imposed in this sphere must be “proportionate to the legitimate aim pursued”.90 Thus, the 

interference will be considered disproportionate if it is purposeless so that the objective cannot 

be achieved by the interference. In particular, the Court has held that it is not necessary to 

interfere with freedom of expression on grounds of protecting confidential information where 

the confidence has been lost because of its publication elsewhere.91 Moreover, the 

proportionality requirement is not satisfied where the government does not provide evidence to 

show the necessity of the interference. In Kokkinakis v. Greece case, the government of Greece 

claimed the right to interfere with the applicant’s right to freedom of religion because he had 

been attempting to convert others by “improper means”. The Court held that because no 
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evidence was presented to show that what he had done fell within “improper means”, the 

interference was not necessary.92  

Furthermore, questions of proportionality are dealt in cases concerning “general measures”. 

According to the Court, a State can, consistently with the Convention, adopt general measures, 

which apply to predefined situations regardless of the individual facts of each case even if this 

might result in individual hard cases.93 Such general measures have been found to be more 

feasible means of achieving the legitimate aim than a provision allowing a case-by-case 

examination, when the latter would give rise to a risk of significant uncertainty.94 In cases within 

Articles 8 to 11 of the Convention, such measures concern, for example, a State’s economic and 

social policy,95 welfare and pensions,96 assisted suicide,97 electoral laws,98 and other various 

spheres.  

When determining the proportionality of such measures, the Court primarily assesses the 

“legislative choices” that underline them. Here the Court has held that “the quality of the 

parliamentary and judicial review of the necessity of the measure is of particular importance […] 

including the operation of the relevant margin of appreciation”.99 Accordingly, when ruling in 

Animal Defenders International v. the United Kingdom case the Court gave “considerable weight” 

to the “exacting and pertinent reviews” of the legislation by both parliament and the courts and 

decided that legislative prohibition of political advertising was proportionate to the aim of 

preventing the distortion of public interest debates and hence the democratic process, so that it 

was not in violation of Article 10.100 

                                                           
92 Kokkinakis v. Greece, application no.14307/88, Judgment of 25 May 1993, § 49 
93 Animal Defenders International v. the United Kingdom [GC], application no. 48876/08, Judgment of 22 April 2013, 

§ 106 
94 Animal Defenders International v. the United Kingdom [GC], cited above, § 108 
95 Hatton and others v. the United Kingdom [GC], application no. 36022/37, Judgment of 8 July 2003 
96 Runkee and White v. the United Kingdom, applications nos. 42949/98 and 53134/99, Judgment of 10 May 2007; 

Carson and Others v. the United Kingdom [GC], application no. 42184/05, Judgment of 16 March 2010 
97 Pretty v. the United Kingdom, application no. 2346/02, Judgment of 29 April 2002 
98 Ždanoka v. Latvia [GC], application no. 58278/00, Judgment of 16 March 2006 
99 Animal Defenders International v. the United Kingdom [GC], cited above, § 108,  
100 D.J. Harris, M. O’Boyle and Warbrick, “Law of the European Convention on Human Rights”, Oxford University 

Press, UK, 2014, page 520; Animal Defenders International v. the United Kingdom [GC], cited above, § 116 



36 

 

However, there were also cases before the Court when it established that the certain 

measures should not imply in general manner. In particular, in Karapetyan and others v. Armenia 

case the Court found that measures directed at the need to preserve the political neutrality of a 

precise category of civil servants can in principle be considered legitimate and proportional for 

the purposes of Article 10 of the Convention, however, such a measure should not be applied in 

a general manner which could affect the essence of the right protected, without having in mind 

the functions and the role of the civil servant in question, and, in particular, the circumstances of 

each case.101 

 

Article 14 

Article 14 of the Convention prescribes that the enjoyment of the rights and freedoms set 

forth in it shall be secured without discrimination on any ground such as sex, race, color, 

language, religion, political or other opinion, national or social origin, association with a national 

minority, property, birth or other status.  

Similar to the test available under previous articles, under Article 14 the states also enjoy 

certain margin of appreciation in assessing whether and to what extent differences in otherwise 

similar situations justify a different treatment. However, when Court decides on the objectivity 

and reasonableness of justification of unequal treatment, the presence of a legitimate aim and a 

reasonableness of relationship of proportionality between means and goals are required.  

Thus, the principle of proportionality has also been introduced into the non-discrimination 

rule in Article 14. It is a well-established case-law of the ECtHR that a difference of treatment is 

discriminatory within the meaning of Article 14 if it has no objective and reasonable justification, 

that is if it does not pursue a legitimate aim or if there is not a reasonable relationship of 

proportionality between the means employed and the aim sought to be achieved.102 

Accordingly, the examination of a discrimination claim requires a two-tiered analysis, focusing 

                                                           
101 Karapetyan and others v. Armenia, application no. 59001/08, Judgment of 17 November 2016, § 48 
102 X and others v. Austria [GC], application no. 19010/07, Judgment of 19 February 2013, § 98; Sommerfeld v. 

Germany [GC], application no. 31871/96, Judgment of 8 July 2003, § 92 



37 

 

first on the aim pursued, second on the relationship between the impugned difference in 

treatment and the realization of that aim. 103 

The differentiated treatment will generally pass the test of non-discrimination if it pursues a 

legitimate aim by means of presenting a reasonable relationship of proportionality with that aim. 

In the Belgian Linguistic case, the Court established that Article 14 does not prohibit distinctions 

in treatment which are founded on an objective assessment of essentially different factual 

circumstances and which due to the public interest strike a fair balance between the protection 

of the interests of the community and respect for the rights and freedoms safeguarded by the 

Convention.104 Whereas, it will be required to justify the difference in treatment by “very 

weighty reasons” when it is based on a “suspect” ground, and the difference in treatment 

appears to be suitable both for the achievement of legitimate aim pursued, and necessary. 105 

The Court has in fact established that, where a difference of treatment is based on such ground, 

“the margin of appreciation afforded to the state is narrow and in such situations the principle of 

proportionality does not merely require that the measure chosen in general suited for realizing 

the aim sought but it must also be shown that it was necessary in the circumstances.”106 

In case the Court finds a differential treatment within the ambit of rights protected under the 

Convention, which falls under the grounds prohibited by Article 14, it should further decide 

whether this difference in treatment can be justified.107 The test establishes whether there is in 

fact reasonable relationship of proportionality between the means employed by the state and 

the legitimate aim pursued.108 Thus, the Court will condemn arbitrary distinctions, but in their 

absence the public interest can justify some forms of differential treatment. When assessing the 

issue of public interest, the Court “cannot disregard those legal and factual features which 
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characterize the life of the society in the state which, as a Contracting Party, has no answer for 

the measure in dispute”.109 

As a general rule, if there is less evidence of the state’s differential treatment departing from 

a common standard in the Convention states, the wider is the margin of appreciation and it is 

less likely that the Court will condemn it. In particular, in the Rasmussen v. Denmark case, there 

was evidence of Danish law distinguishing between the time-limits applicable to paternity 

proceedings of husbands and wives to be similar to in the proceedings in some other European 

states. Accordingly, the Court found that the distinction fell within the state’s margin of 

appreciation and the authorities did not transgress the principle of proportionality. 110 Whereas, 

in Glor v. Switzerland case, the applicant whose disability had been assessed at 40 per cent was 

obliged to pay a tax for not serving in the army, whereas those with disabilities assessed at a 

higher level were exempted. The Court attached weight to the fact that the payment of such tax 

was uncommon in Europe and there had been no possibility of challenging its proportionality. 

Accordingly, it found that there was a lack of fair balance between the public and private 

interests involved. 111 

Finally, another factor in assessing proportionality under Article 14 is the possibility of the 

state to undertake alternative means in order to achieve the same aim. Whereas, the fact that 

some schemes have marked disparity with regard to their impact on separate individuals will not 

be conclusive that the arrangements are disproportionate if the overall effect is achieved with 

reasonable tolerance.112 

 

Article 1 of Protocol no. 1 

Article 1 of Protocol no. 1 to the Convention prescribes: 
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“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No 

one shall be deprived of his possessions except in the public interest and subject to the 

conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 

enforce such laws as it deems necessary to control the use of property in accordance with 

the general interest or to secure the payment of taxes or other contributions or penalties.” 

In cases involving alleged violation of Article 1 of Protocol no. 1 to the Convention the 

Court will address the proportionality requirement in several aspects, in particular, while:  

• balancing the interests at stake; 

• considering the absence of disproportionate burden on the individual; 

• reviewing the process (there are no express procedural requirements in Article 1 of 

Protocol 1, but due process plays a role for proportionality); 

• considering the proportionality of the compensation provided to the applicant.  

The Court after deciding that there has been an interference with the property under 

Article 1 of Protocol No. 1, as a rule will consider whether that interference was justified. The 

Court will examine whether it was lawful and served a legitimate objective in the public or 

general interest, and if there was a reasonable relationship of proportionality between the 

means employed and the aim sought to be realized.113 The burden of proof regarding the 

establishment of these facts lies on the State. The necessity to establish the proportionality of 

the interference becomes relevant only once it has been determined that the interference in 

question satisfied the requirement of lawfulness and was not arbitrary.114 As to the 

proportionality, the Court has stated: 

“There must be a reasonable relation of proportionality between the means employed and 

the aim sought to be realized by measures applied by the State to control the use of the 

individual’s property. That requirement is expressed by the notion of a “fair balance” that 
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must be struck between the demands of the general interest of the community and the 

requirements of the protection of the individual’s fundamental rights.” 115 

The Court applies the fair balance test in order to decide on the proportionality of the 

interference. The search for this balance is inherent in the whole of the Convention and is also 

reflected in the structure of Article 1 of Protocol No. 1.116 While examining the applications 

regarding the alleged violation of Article 1 of Protocol no. 1 to the Convention this issue is the 

crucial and the most controversial one. Accordingly, it is clear that the proportionality criteria 

must be respected in all types of interference with one’s property.117 Whereas, striking a fair 

balance depends on different factors.118 

When deciding the proportionality under Article 1 of Protocol no. 1 the majority of the 

cases relate to the expropriation of private ownership by the State, whereas there are also cases 

when this principle is considered while examining the taxing measures of the State. Regarding 

the latter, ones the Court has established that the states have a wide margin of appreciation, 

then its judgment would be respected unless “devoid of reasonable foundation”.119  

Referring to the criteria of proportionality, the Commission has clarified its content noting 

that the measure of proportionality clearly differs in the application of the two rules (deprivation 

of property and control of use) since a deprivation of property is inherently more serious than 

the control of its use, where full ownership is retained.120 Thus, the proportionality must be 

assessed with reference to the “severity of the restriction” imposed. 

Accordingly, it is obvious that the level of concern for private interests and the strictness of 

supervision of proportionality depend on the degree of interference with property, what seems 
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to be suggesting that application of the proportionality principle as a means of supervision may 

vary from case to case.121 

According to the Court’s well established case-law, in cases of alleged violation of right to 

property, the State enjoys a wide margin of appreciation with regard to choosing the means of 

enforcement as well as ascertaining whether the consequences of enforcement are justified in 

the general interest for the purpose of achievement of the objective of law in question.122 The 

mentioned margin of appreciation derives from the subsidiary role of the Court in guaranteeing 

the protection of Convention rights and fundamental freedoms. Court considers that because of 

direct knowledge of their society and its needs, the national authorities are in principle in better 

position than the international judge to decide what is “in the public interest” as well as to 

determine the necessity of the restriction. In fact, the margin of appreciation in the context of 

proportionality is so wide that the Court has rarely found a violation of Article 1 of Protocol No.1 

based on the lack of proportionality, because the interference in the use of property is, by itself, 

less significant than in the case of deprivation of one’s possessions. Accordingly, under the 

system of protection established by the Convention, it is thus for the national authorities to 

make the initial assessment as to the existence of a problem of public concern warranting 

measures of deprivation of property.123 

The Court will not find any violation in principle in case of existence of another less 

restrictive measure to a Convention right than the one chosen, as long as both measures fall 

within the States' margin of appreciation. However, the existence of alternative solutions will 

normally be considered by the Court, when ruling on the proportionality of the interference to 

the aim sought to be achieved. 124 Nevertheless, the Court cannot abdicate its power of review 

and must determine whether the requisite fair balance was maintained in a manner consonant 
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with the applicants’ right to the peaceful enjoyment of their possessions, within the meaning of 

the first sentence of Article 1 of Protocol No. 1.125 

It is worth to mention regarding the compensation that although Article 1 of Protocol No. 1 

contains no explicit reference to the right to compensation for taking of property or other 

interference, it is implicitly required in practice. Compensation terms under the domestic 

procedure are material to the assessment of whether the contested measure respects the 

requisite fair balance and, notably, whether it does not impose a disproportionate burden on the 

applicants.126 A fair balance will not have been struck where the individual property owner is 

made to bear “an individual and excessive burden”. Accordingly, in cases of deprivation of 

property, proportionality is generally respected if the dispossessed owner is awarded 

compensation.  

The Court will address, when examining the case under Article 1 of Protocol no. 1 to the 

Convention, whether due to the State’s interference, the applicant had to bear a 

disproportionate and excessive burden.127 According to the Court’s well established case-law, 

taking of property without the payment of an amount reasonably related to its value will 

normally constitute a disproportionate interference which could not be considered justifiable 

under Article 1.128 However, it can be justified only in exceptional circumstances.  The availability 

of compensation is also relevant when assessing the proportionality of other less restrictive 

interferences with the property. In many cases of lawful expropriation, such as distinct taking of 

land for road construction or other “public interest” purposes, only full compensation will be 

considered reasonably related to the value of property and sufficient enough not to find a 

violation of Article 1 of Protocol no. 1 to the Convention.129 However, the mentioned Article does 

                                                           
125 Scordino v. Italy (No. 1) [GC], application no. 36813/97, Judgment of 29 March 2006, § 94; Jahn and Others v. 

Germany [GC], applications nos. 46720/99, 72203/01 and 72552/01, Judgment of 30 June 2005, § 93 
126 Scordino v. Italy (No. 1) [GC], application no. 36813/97, Judgment of 29 March 2006, § 95 
127 Cindrić and Bešlić v. Croatia, application no. 72152/13, Judgment of 6 September 2016, § 98 
128 Sermet: The European Convention on Human Rights and property rights, 1998, p. 39, with further references to 

the Court’s case-law 
129 Vistiņš and Perepjolkins v. Latvia [GC], application no. 71243/01, Judgment of 25 October 2012, § 110 
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not guarantee a right to full compensation in all circumstances.130 For example, legitimate 

objectives of “public interest” that are pursued during the economic reform or measures that are 

designed to achieve greater social justice, may call for less reimbursement than the full market 

value.131 But the amount of compensation should at least be reasonably related to the value of 

the property, failing which there is an excessive interference with the individual’s rights.132 Some 

of these cases include James and Others (whether, in the context of leasehold-reform legislation, 

the conditions empowering long-term leasehold for tenants to acquire their property struck a 

fair balance), and Lithgow and Others (an issue relating to the nationalization of companies 

engaged in the aircraft and shipbuilding industries, as part of the economic, social and political 

programme run by the party that had won the elections, which was intended to provide a 

sounder organizational and economic footing and bring to the authorities a desirably greater 

degree of public control and accountability).133 Moreover, less than full compensation may also 

be necessary when property is taken for the purposes of “such fundamental changes of a 

country’s constitutional system as the transition from monarchy to republic”.134 The State has a 

wide margin of appreciation when enacting laws in the context of a change of political and 

economic regime,135 as well as «German reunification»,136 etc. 

Last but not least, although the second paragraph of Article 1 of Protocol No. 1 contains no 

explicit procedural requirements, the Court will usually consider whether the proceedings as a 

whole afforded the applicant a reasonable opportunity for putting his case to the competent 

                                                           
130 Scordino v. Italy (No. 1) [GC], application no. 36813/97, Judgment of 29 March 2006, § 95; James and Others v. 

the United Kingdom, application no. 8793/79, Judgment of 21 February 1986, § 54 
131 Carss-Frisk: A guide to the implementation of Article 1 of Protocol N. 1 to the European Convention on Human 

Rights, 2003, p. 39, with further reference therein 
132 Perdigao v. Portugal [GC], application no. 24768/06, Judgment of 16 November 2010, § 68  
133 James and Others v. the United Kingdom, cited above; Lithgow and others v. the United Kingdom, applications 

nos. 9006/80, 9262/81, 9263/81, 9265/81, 9266/81, 9313/81, 9405/81, Judgment of 8 July 1986 
134 The former King of Greece and others v. Greece [GC], application no. 25701/94, Judgment of 23 November 2011, 

§ 87 
135 Kopecký v. Slovakia [GC], application no. 44912/98, 28 September 2004 
136 Von Maltzan and Others v. Germany [GC], applications nos. 71916/01, 71917/01, 10260/02, Decision of 2 March 

2005; and Jahn and Others v. Germany [GC], cited above 
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authorities with a view to enabling them to establish a fair balance between the conflicting 

interests at stake.137 

Summarizing the application of proportionality criterion by the ECtHR in regard to the 

states’ interference with the fundamental conventional rights, it is worth mentioning that it has 

in fact become a cornerstone when interpreting and applying the Convention and investigating 

into the reasonableness of the restriction and/or deprivation. Moreover, deciding the 

proportionality of the interference on almost every case is clearly going to have a pervasive 

influence throughout the establishment and development of the Courts’ case-law in future. 

                                                           
137 Paulet v. the United Kingdom, application no. 6219/08, Judgment of 13 May 2014, § 65 
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Application of the proportionality principle In Armenia 

Basic principles of the legal order 

We will provide a quick overview to provide the reader with the understanding of the 

fundamentals of the Armenian legal system, in the wider context of which the proportionality 

principle will be analyzed. The Armenian legal system is centered on the Constitution, which was 

adopted in 1995 and underwent significant amendments in 2005 and 2015, with the latter 

amendments resulting in a new reading of the constitution. The human rights provisions of this 

latter reading have entered into force in December 2015.  

The Constitution establishes Armenia as a sovereign, democratic social and legal state and 

encompasses the foundations of constitutional order. Chapters two and three of the 2015 

reading are devoted to basic rights and freedoms of the human being and the citizen, as well as 

legislative guarantees and main objectives of state policy in the social, economic, and cultural 

spheres respectively. The constitution is the supreme law of the land and all inferior legal acts 

including constitutional laws, laws, acts of the president and the executive should be in 

conformity with the constitution (art. 5). Treaties can be ratified only if they do not contradict 

the constitution, and any legal act, except the constitution, is inapplicable if it contradicts a 

ratified treaty (art. 5, para 3). 

 It is important to distinguish among the fundamentals of the legal order article 3 of the 

constitution, which declares the human being, his dignity and the fundamental human rights and 

freedoms to be an ultimate value, placing upon the public authority an obligation to respect and 

protect basic rights and freedoms of a human and a citizen.  Under the said provision the state is 

restrained by basic rights and freedoms of a human and a citizen as directly applicable law. 

 As to the substance of the constitutional rights, since 1995 Constitution has guaranteed 

significant amount of basic human rights in line with the provisions of international human rights 

instruments, such as the Universal Declaration of Human Rights (UDHR), International Covenant 

on Civil and Political Rights (ICCPR), International Covenant on Social and Economic and Cultural 
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Rights (ICSECR) etc. Among those are right to life, personal liberty and security, equality before 

the law, non-discrimination, respect for family and private life, inviolability of home, freedom of 

thought, conscience and religion, etc. The basic rights and freedoms are guaranteed by Chapter 

two of the Constitution, which after 2015 reform does not include certain social rights, such as 

the right to a standard of living adequate for himself and for his family, including housing (former 

art. 34), right to social security during old age, disability, loss of breadwinner, unemployment 

and other cases prescribed by the law (former art. 37) etc. In contrast the 2015 reading 

encompasses many social guarantees in Chapter three, titled Legislative guarantees and main 

objectives of state policy in the social, economic, and cultural spheres. This chapter guarantees 

rights to healthy labor conditions, social security, decent existence and minimum salary and 

healthcare in accordance with the law. In addition, it also encompasses provisions on the main 

aims of the state policy such as improving business environment, to supporting the employment 

of the population and improving working conditions, fostering housing construction etc. 

It is also noteworthy, that the principles for basic rights’ restrictions, such as the 

proportionality principle and certainty principle are encompassed in the Chapter two of the 2015 

reading of the constitution. Those principle were not directly enshrined in the previous reading, 

however paragraph 1 of article 43 provided that fundamental human and civil rights and 

freedoms set forth in Articles 23-25 (respect for private and family life, inviolability of the 

residence, right to freedom of movement), Article 27 (right to freely express opinion), Articles 

28-30 (right to freedom of association, right to freedom of assembly, right to take part in the 

elections and referenda), Article 30.1 (citizenship), Part 3 of Article 32 (right to strike) may be 

restricted only by law if it is necessary in a democratic society in the interests of national 

security, public order, crime prevention, protection of public health and morality, constitutional 

rights and freedoms, as well as the honor and reputation of others. 

In contrast, Article 78 of the 2015 reading does not distinguish between basic rights, but 

states that the means chosen for restricting fundamental rights and freedoms have to be 

suitable and necessary for the achievement of the aim prescribed by the Constitution. The 

means chosen for restriction have to be proportionate to the significance of the fundamental 
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right that is restricted. Furthermore, Article 80 of the Constitution guarantees the inviolability of 

the essence of provisions on fundamental rights and freedoms. 

Another important constitutional norm is the provision according to which basic human 

rights can be restricted only by law i. e. act of parliament. This important guarantee has been 

present since 2005 and presently forms part of the principle of certainty, guaranteed in Article 

79, according to which in case of restriction of fundamental rights and freedoms, the 

preconditions and the scope of restrictions shall be stipulated by law; the latter shall be 

sufficiently certain for the holders of fundamental rights and the addressees to be able to engage 

in appropriate conduct. Accordingly, Article 6 sates out the possibility of delegating the right to 

legislate in other issues, stating that bodies foreseen by the Constitution, based on the 

Constitution and laws and with the purpose of ensuring their implementation, may be 

authorized by the law to adopt sub-legislative normative legal acts. It further requires the 

authorizing norms to comply with the principle of legal certainty. 

Armenian constitution as to the institutional structure in its 2015 reading provides for a 

parliamentary system. From the point of view of the present research it is important to outline 

the constitutional control system, which in Armenia’s case is based on the Kelsenian model of 

strong centralized Constitutional Court (CC)138. The CC exists outside and independently of the 

courts of general jurisdiction. The latter is headed by the Court of Cassation – the highest judicial 

instance for all issues, except constitutional justice (Article 171). 

In contrast, matters of constitutional justice form the exclusive domain of the CC (art. 167). 

In the view of the CC itself this precludes any other court from expressing opinion on 

constitutionality of a legal act it is about to apply139, which is common to European constitutional 

orders.140 The constitutional court exercises abstract ex post constitutional review, determining 

constitutionality of laws, decisions of the National Assemble, acts of the President, decisions of 

                                                           
138 Garlicki: Constitutional courts versus supreme courts, 2007, pp. 44-68. 
139 Constitutional Court of The Republic of Armenia, Decision SDO-1010 (6 March, 2012), where the CC found the 

Administrative court in excess of its authority where it expressed an opinion on the constitutionality of the 

applicable law. However, the reasoning behind this ruling is unclear.  
140 Comella: The European model of constitutional review of legislation: Toward decentralization? Pp. 461-491. 

http://bit.ly/2Aoi8KL (Last accessed 16.11.2017) 

http://bit.ly/2Aoi8KL
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the Government, Prime Minister and sub-legislative normative legal acts (art. 168), and ex ante 

review of treaties and in some cases laws (if the president refuses to promulgate a law or the 

legal act in question is going to be put on vote in a referendum) the latter not applicable until 

approximately 2018, when the appropriate provision enters legal force.141 142  

Moreover, while only state bodies or members of parliament can apply for abstract review, 

since 2005 any person may utilize the amparo procedure to apply to the CC in a concrete case 

when there is a final act of court, all judicial remedies have been exhausted, and the person 

challenges the constitutionality of a provision of a normative legal act applied by such act of 

court in relation to him, which has led to a violation of his fundamental rights and freedoms. 

(Article 169) However, this review is restricted by the 2015 reading and considers only the 

computability with basic rights and freedoms guaranteed in Chapter 2 of the Constitution, but 

not “legislative guarantees and main objectives of state policy in the social, economic, and 

cultural spheres”, of Chapter 3. (Article 169) 

While exercising constitutional review the CC takes into account the text of the challenged 

legal act, but also the practice of its application (1995 Law of Republic of Armenia on 

Constitutional Court, Article 67, 2006 Law of Republic of Armenia on Constitutional Court Article 

63).143 This provision has been incorporated into Article 169 of the 2015 reading of the 

constitution, albeit only in relation to concrete review under the amparo procedure. 

Another issue worth mentioning is the legal status and significance of the CC decisions. The 

CC’s view has been reputedly expressed in its decisions. In particular it has been stated, that the 

court through its decisions ensures the uniform and systematic interpretation and application of 

the constitutional norm, and that such decisions are an important source of constitutional law.144 

The CC has characterized its legal positions as official interpretations of the Constitution, which 

                                                           
141 Under provisions of art. 209 of the 2015 reading of the Constitution the norms regulating presidency enter into 

force with the taking of office by the newly elected president, which is anticipated in the first half of 2018. 
142 For comparative perspective see: Rosenfeld: Constitutional adjudication in Europe and the United States: 

Paradoxes and contrasts, 2004, pp. 633–668. http://bit.ly/2ztpUWe (Last accessed 16.11.2017) 
143 For the early application of this principle see: Constitutional Court of The Republic of Armenia, Decision SDO-563 

(May 6, 2005).  
144 Constitutional Court of The Republic of Armenia, Decision SDO-943 (February 25, 2011) 

http://bit.ly/2ztpUWe
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are general, clarifying and having precedential value for all actors in the realm of public law.145 

146 147 

Furthermore, before starting to examine the application of this principle in Armenian 

constitutional practice, one should start with the understanding of the fact that the Armenian 

practice in the area of human rights has been heavily influenced by the practice of the European 

Court of Human Rights. Armenia has become member of the COE in 2001. The constitutional 

amendments of 2005 enshrined a new provision into Article 43, according to paragraph 2 of 

which limitations on fundamental human and civil rights and freedoms may not exceed the 

scope defined by the international commitments assumed by the Republic of Armenia. The 

Constitutional Court of the Republic of Armenia (hereinafter the CC) has since148 often relied on 

this article to apply ECHR provisions and ECtHR rulings to determine the scope of human rights 

guaranteed by the constitution. The CC jurisprudence in the period between 2005 and 2015 is 

full of such cases.149 

The court of cassation has also excessively cited the ECtHR case-law, and relied on the 

principle of proportionality in particular. For example, the Court in ԵՇԴ/0177/02/11 addressed 

the issue of proportionality of compensation, citing ECtHR judgments concerning Art. 1 protocol 

1, stating that the issue of compensation should be resolved on the basis of the principle of 

proportionality.150  

This approach evolved further in the direction of expending the role of international human 

rights instruments as integral to the constitutional rights’ system. This idea expanded from mere 

reference to non-restriction beyond international law limits, but resulted in recognition of the 

international instruments, as well as jurisprudence of international courts and tribunals in 

determining the substance of constitutional rights in general. Under Article 81 of the 2015 

                                                           
145 Constitutional Court of The Republic of Armenia, Decision SDO-943 (February 25, 2011) 
146  Constitutional Court of The Republic of Armenia, Decision SDO-1319 (November 1, 2016) 
147 On the place of the CC decisions in the legal system see generally: Manasyan: The place of the Constitutional 

Court decisions in the legal system of RA and their role in guaranteeing the stability of the Constitution, 2013. 
148  Constitutional Court of The Republic of Armenia, Decision SDO-630 (April 18, 2006), para. 9 
149 For early examples see: Constitutional Court of The Republic of Armenia, Decision SDO-652 (October 18, 2006); 

Constitutional Court of The Republic of Armenia, Decision SDO-669 (December 22, 2006). 
150 Court of Cassation of the Republic of Armenia, Decision of October 19, 2012, case EShD/0177/02/11 
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reading of the Armenian Constitution the practice of bodies operating on the basis of 

international human rights treaties, to which the Republic of Armenia is a party, shall be taken 

into account when interpreting the provisions of the Constitution on fundamental rights and 

freedoms. Given the complex correlation between domestic and international law and their 

hierarchy adopted approach may be questioned, but unlike other jurisdictions151, Armenia seems 

to have accepted a more constructive approach, aimed at reconciling both through harmonized 

interpretation. In the same spirit Armenia also amended the constitutional provisions to 

accommodate the Hirst152(Article 48). However, it is important to note that the ECtHR utilizes the 

margin of appreciation doctrine, which allows it in many instances to defer certain questions to 

the judgment of national authorities that are batter placed to decide them.153  

 

Proportionality in Armenian Constitutional law: application to civil and political rights 

It is correct first to turn to the principle of proportionality applied in criminal and 

administrative law before turning to the examination of the principle of proportionality in the 

Armenian constitutional law. In this sense the principle of proportionality between crime and 

punishment has been long established in Armenian criminal law.154 This principle has also been 

incorporated in Article 71 of 2015 Constitution, which provides, that the punishment prescribed 

                                                           
151 See for examples: Hirst v. the United Kingdom (No. 2) (application no. 74025/01) judgment of the European Court 

of Human Rights (ECtHR) October 6, 2005; Постановление Конституционного Суда Российской Федерации от 19 

апреля 2016 года по делу о разрешении вопроса о возможности исполнения в соответствии с Конституцией 

Российской Федерации постановления Европейского Суда по правам человека от 4 июля 2013 года по делу 

«Анчугов и Гладков против России» в связи с запросом Министерства юстиции Российской Федерации 
152 Hirst v. the United Kingdom (No. 2) (application No. 74025/01) judgment of the European Court of Human Rights 

(ECtHR) on 6 October 2005, 
153 Brauch: The Margin of Appreciation and the Jurisprudence of the European Court of Human Rights: Threat to the 

Rule of Law, 2005; See also: I. A. v. Turkey, App. No. 42571/98 (Sept. 13, 2005), § 25. 
154 Constitutional Court of The Republic of Armenia, Decision SDO-920 (October 12, 2010); Constitutional Court of 

The Republic of Armenia, Decision SDO-924 (November 16, 2010); Constitutional Court of The Republic of Armenia, 

Decision SDO-927 (November 16, 2010) 

http://hudoc.echr.coe.int/eng#{"appno":["74025/01"]}
http://hudoc.echr.coe.int/eng#{"appno":["74025/01"]}
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by the law and the imposed specific sentence type and severity shall be proportionate to the 

committed crime.155 

Furthermore, the principle of proportionality also constitutes the fundamental principle of 

administrative law. Under Article 8 of the Law on Fundamentals of Administrative Action and 

Administrative Proceedings an administrative action must be directed at an objective pursued 

under the Constitution and laws of the Republic of Armenia, and the measures for achieving that 

objective must be suitable, necessary and proportional. 

This principle has often been cited in the same vain as in criminal law, implying 

proportionality between an administrative offence and punishment for it.156 However this 

principle is far wider in its scope. It refers to any interference by an administrative body and 

seems to echo the early German administrative law concept of restraint. Moreover, some 

authors consider it to be extreme manifestation of the constitutional principle of 

proportionality.157 Indeed, the Constitutional Court in one of its earliest decisions has affirmed 

the general nature of this principle for administrative law, stating that exercise of public 

authority in general is restricted by the principle of proportionality.158 This principle has been 

reconfirmed in numerous cases.159 Most recently the court once again specifically mentioned the 

wide nature of the principle in administrative law. It stated that the realization of the police 

powers, which have compelling nature, should be directed at an aim, pursued by the 

Constitution and the laws and the means of achieving those goals should be suitable, necessary 

and measured.160 Nevertheless the principle has been most often applied in the context of 

administrative penalties.161    

However as has already been mentioned it was the ECtHR jurisprudence that served as the 

entry avenue for the proportionality doctrine as a general principle of Armenian constitutional 

                                                           
155 For application of that norm see: Constitutional Court of The Republic of Armenia, Decision SDO-1304 

(September 20, 2016)  
156 For examples see: Constitutional Court of The Republic of Armenia, Decision SDO-1291 (July 08, 2016)  
157 Ghambaryan: Theory of state and law, 2014, pp. 190-192, where principle is slightly misinterpreted. 
158 Constitutional Court of The Republic of Armenia, Decision SDO-920 (October 12, 2010) 
159 Constitutional Court of The Republic of Armenia, Decision SDO-1291 (July 8, 2016) 
160 Constitutional Court of The Republic of Armenia, Decision SDO-1304 (September 20, 2016)  
161 Constitutional Court of The Republic of Armenia, Decision SDO-1130 (December 17, 2013) 
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human rights law. Thus, the issue of proportionality has first been mentioned in the context of 

the ECHR. In a decision from January 2001 concerning the constitutionality of certain sections of 

the Law on Television and Radio the CC referred to the ECHR and ICCPR provisions on freedom of 

expression, mentioning that it can be restricted if such a law takes into consideration the 

following: 

“a) in terms of establishment and regulation of relations a law must me predominantly 

more general and abstract, rather than concrete; 

b) envisaged restrictions must be proportionate and steam from both international legal 

and domestic legal principles of democracy; 

c) a restriction should not endanger the essential substance of the right.”162 

    The issue of proportionality was not confronted by the CC again until October 2006, 

when a highly controversial case on social security numbers was brought before the court.  The 

case concerned the dispute on constitutionality of requirements of holding a social security card 

in order to be able to utilize public services, including pensions etc. Here the CC referred to the 

principle of proportionality as a “fundamental principle of international human rights protection 

law.”163 It based its reliance on this principle on Constitutional provisions, guaranteeing non-

application of grater restrictions, then allowed under Armenia’s international legal obligations. 

However, the court in this case went on to note that in the given case disproportionate 

restriction was not an issue, but rather the restriction of certain rights, that are not subject to 

restrictions, barring state of emergency or war.164  

The concept, that the provisions of 2005 constitution implicitly incorporate the principle of 

proportionality took root and was further developed by the CC. In its seminal ruling in February 

2007, the CC referred to the issue of proportionality in which it stated that “Article 43 paragraph 

one indirectly prescribes one of the most important principles for the protection of 

constitutional rights – the proportionality principle, according to which a law may contain only 

such limitations upon basic rights of a person and a citizen, which are in conformity with the aim, 

                                                           
162  Constitutional Court of The Republic of Armenia, Decision SDO-278 (January 11, 2001), para. 6 
163  Constitutional Court of The Republic of Armenia, Decision SDO-649 (October 4, 2006), para X 
164 Ibid.  
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prescribed by the Constitution and are suitable, necessary and legitimate to meet that aim.165 

However the principle was referred to inter alia as the court was tasked with addressing the 

issue of constitutionality of certain provisions of the labor code, which restricted the right to 

strike, connecting it only to disputes unresolved during collective bargaining. The CC ruled that 

such restrictive interpretation ran contrary to Armenia’s international obligations under The 

European Social Charter (revised) part 2 Article 6, and therefore void.166 

Thus, the court sketched the familiar four-element principle, however the last element of 

the system, which should be balancing or proportionality stricto sensu was named in a somewhat 

misleading manner, as the use of term “legitimate” refers to the aim of the interference, rather 

than the necessity for balancing competing values.  

The CC reiterated the principle in another decision, where it addressed the issue of pension 

payments to military service veterans. Here the court added, “The RA Constitution and a number 

of international legal obligations unequivocally require the limitation upon the right to be 

established by the law, be proportionate, and not distort the essence of the right.”167 More 

significantly the court noted that the right to receive a pension is in its essence a form of right to 

property.168 

However, the CC has on numerous occasions referred to the scope of rights, to which the 

proportionality principle is applicable. In the case of social security numbers quoted above CC 

found the proportionality principle inapplicable where the restriction is of a right that is not 

subject to limitations.169 Most recently in late 2015 the CC once again referred to certain rights, 

which cannot be restricted.170 Although the court used the term “rights not subject to 

restrictions” it also frequently distinguishes between absolute and non-absolute rights.171  

                                                           
165  Constitutional Court of The Republic of Armenia, Decision SDO-677 (February 7, 2007), para. 5 
166 Constitutional Court of The Republic of Armenia, Decision SDO-677 (February 7, 2007), para. 7 
167  Constitutional Court of The Republic of Armenia, Decision SDO-865 (February 10, 2010), para. 7 
168 Ibid. 
169 Ibid. 
170 Constitutional Court of The Republic of Armenia, Decision SDO-1244 (December 8, 2015) 
171 For a most recent case see; Constitutional Court of The Republic of Armenia, Decision SDO-1344 (February 7, 

2017) 
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At this point one should examine the distinction between absolute and relative rights. The 

“black latter rule” of the constitutional doctrine distinguishes between those groups of rights, 

providing that unlike relative rights, which can be limited in accordance with the proportionality 

principle, absolute rights are not subject to limitations.172 There is widespread support for the 

view, that the absolute rights include such mostly absolute prohibitions.173 These include 

“holding another in slavery or servitude; performing torture or cruel, inhuman or degrading 

treatment or punishment; arbitrarily arresting, detaining, or exiling another; finding another 

guilty of a retroactive criminal offence or imposing a retroactive criminal penalty on another; 

arbitrarily interfering with another’s privacy, family, home or correspondence or attacking 

another’s honor and reputation; arbitrarily depriving another of his or her nationality or denying 

him or her the right to change nationality; arbitrarily depriving another of his or her property; 

and compelling another to belong to an association.”174 

In light of this view a number of prominent authors have expressed views, on inapplicability 

of the proportionality principle to the absolute rights. Thus “Indeed, proportionality may only be 

operable when the right in question is relative, that is, when it is not protected to the fullest 

extent of its scope. Whenever a right is absolute – which is the essence of the anti-

consequentialist concept – there is no room for proportionality. Similarly, there is no place for 

proportionality whenever the public interest is perceived as absolute. Indeed, proportionality 

can only operate when the weights of the conflicting principles at issue are larger than zero and 

smaller than infinity.”175 

A similar view is expressed by Moller, who states, that “While it is true that some rights are 

absolute – for example the right to freedom from torture, – most rights – including the rights to 

life, physical integrity, privacy, property, freedom of religion, expression, assembly and 

association – can be limited in line with the proportionality test.”176 

                                                           
172 Möller: US. Constitutional Law, Proportionality and the Global Model, 2016 
173 Webber: Proportionality and Absolute Rights, 2016, p. 2 
174 Ibid. 
175 Barak: Proportionality: Constitutional Rights and their Limitations, 2012, p. 471 
176 Möller: US. Constitutional Law, Proportionality and the Global Model, 2016 
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In this sense the right to human dignity, recognized as the foundation of the human rights 

system as a whole has particular importance. This importance has been demonstrated in the 

German Constitutional Court decision in the often-referenced case on constitutionality of 

terrorist-captured plain being hit by the security forces.177 Here the court held, that “all human 

beings possess this dignity as persons, irrespective of their qualities, their physical or mental 

state, their achievements and their social status“ and accordingly deprivation of life of innocent 

passengers on board hijacked plane, even if it was about to crush into innocent bystanders.178 

Such a view rejects the possibility of balancing vis-à-vis human dignity regardless of the 

competing value, which is at the core of proportionality principle. The German court thus even 

refused to balance the right to life and dignity of the hostages vis-à-vis the same rights of 

potential victims on land.  

The presented viewpoint also created ground for criticism from both opponents179, and 

proponents of the proportionality doctrine.180 To address the issue some authors favor the 

“weak trump model”, which in contrast to “interest model” (which sees human rights as mere 

competing interests on par with others), maintains the superiority of constitutional right over 

other values. Thus, the right “trumps” if a balancing exercise is performed unless it is being 

balanced against another constitutional value.181  

From this perspective Klatt and Meister consider the issue of balancing vis-à-vis absolute 

rights and argue that “the decisive point here is that the purported absoluteness of the right to 

human dignity is only an apparent absoluteness.”182. In this they quote Alexy’s view that under 

numerous conditions “we can say with a high degree of certainty that the human dignity takes 

precedence”183 

                                                           
177 BVerfGE 1 BvR 357/05, February 15, 2006, BVerfGE 119 
178 Ibid. 
179 Webber: Proportionality, Balancing, and the Cult of Constitutional Rights’ Scholarship, 2010, p.199   
180 Klatt/ Meister: The Constitutional Structure of Proportionality, 2012, pp. 30-33 
181 Klatt/Meister: The Constitutional Structure of Proportionality, 2012, p. 23, citing: Alexy: A Theory of 

Constitutional Rights, 2002, p. 185 
182 Klatt/ Meister: The Constitutional Structure of Proportionality, 2012, pp. 30-33 
183 Alexy: A Theory of Constitutional Rights, 2002, p. 64 
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Indeed in Alexy’s view balancing is “unavoidable, since there is no other rational way in 

which the reason for the limitation can be put in relation to the constitutional right”184 Similarly 

Möller refers to the right not to be a slave and argues that the right in question is regarded as 

absolute “because the balance of interests will (almost) always favor the would-be slave: ‘While 

theoretically the prohibition of using others as a means is not absolute but can be overcome in 

extreme cases, it is implausible to assume that such an extreme case could ever occur’ because 

‘the harm imposed on the autonomy of a slave is so enormous’.” 185 Thus it is presumed that the 

absolute nature of the right is not a derivative of the assumption of non-derogability per se, but 

of the presumption, that in any given situation of balancing the right of the potential slave will 

prevail over any other consideration.186 

Indeed, the absolude nature of rights is still determined by comparison to all other 

considerations on the theoretical level, where the importance of some is judjed so high, as to 

trump any other known value. This can not exclude the theoretical possibility of an extreeme 

situation where another value, such as the survival of a nation or a large population may 

trump.187  

Neverthless the CC’s position on inaplicability of proportionality principle to limitations of 

absolute rights is based upon solid theoretical foundation. If a value, such as human dignity is 

considered to be of such a high importance, that it has been elevated to the leval of a right, from 

which no derogation whatsoever is allowed it demonstrates the futileness of proportionality 

exercise. Thus the court tasked with the issue should (as it did in the case analized above) task 

itself with the determination of absolute or relative nature of the right in question. 

This task is also not as straightforeward as it may seem. Barak considering this issue 

provides the useful examples of UNDH on the one side, which provides for a general limitation 

clause, and , ECHR on the other, which encorporates the possible limitation grounds into each 
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relevant article.188 The 2015 Constitution in this sence provides a mixture of both approaches. 

On the one hand certain basic rights provisions, such as the right to physical and mental integrity 

(article 25), personal liberty (article 27), inviolability of the home (article 32) contain limitation 

clauses. Those clauses enumerate the aims of such limitations, such as protecting state security, 

the public order, health and morals, and the fundamental rights and freedoms of others and etc.  

On the other hand, there are general limitation clauses of articles 77-81, including the 

proportionality principle.  

Thus, the rights with limitation aims ascribed are obviously subject to limitations and 

therefore the proportionality principle applies. Moreover Article 78 specifically limits the 

possible aims for limitation to “aim prescribed by the Constitution.” Thus, the questions arise of 

a) distinguishing the absolute rights from relative rights lacking specific limitation clauses b) 

determining the aims for limitation of such relative rights. 

The answer to the first question can be found by way of referring to relevant international 

instruments. As mentioned above right to human dignity, prohibition of torture, inhuman or 

degrading treatment are examples of rights, the absolute character of which has solid support. 

On the contrary, some rights are widely regarded as being subject to limitation or have 

distinctions between their different elements. The practice concerning the right to fair trail and 

judicial protection provides a vivid example. These rights are guaranteed in articles 63 and 61 of 

the 2015 Constitution respectively. None of the mentioned rights is accompanied by specific 

limitation clauses, yet since 2006189 the CC has consistently quoted ECtHR positions on 

proportionality in determining legality of restrictions upon the mentioned rights. The CC has on 

numerous occasions ruled on the constitutionality of different restrictions to these rights.190  

Most recently the CC faced with the issue of determination of constitutionality of returning 

the appeal due to formal requirements not being met. In dismissing the case the CC inter alia 

noted that “the ECtHR has in numerous rulings referred to the rights to judicial protection and 

                                                           
188 Barak: Proportionality: Constitutional Rights and their Limitations, 2012, pp. 27-28 
189 See: Constitutional Court of The Republic of Armenia, Decision SDO-652 (October 18, 2006) 
190 Constitutional Court of The Republic of Armenia, Decision SDO-765 (October 8, 2008), para 16; Constitutional 

Court of The Republic of Armenia, Decision SDO-1192 (March 03, 2015); Constitutional Court of The Republic of 

Armenia, Decision SDO-1344 (February 7, 2017).  



58 

 

fair hearing and has noted, that the rights to fair hearing, guaranteed by ECHR Article 6 

paragraph 1 of which a right to access to court is an element, is not absolute and can be subject 

to limitations, especially referring to the admissibility of a complaint, because by its nature it 

requires regulation by the state, which can vary depending on time and place, in accordance 

with the needs of both the society and specific persons. In this sense the state enjoys a margin of 

appreciation. Nevertheless, the right to access to court cannot be restricted in a manner and in 

limits, as to be damaging to its essence. These restrictions are in conformity with Article 6 

paragraph 1of ECHR if they pursue a legitimate aim and there is a just balance between the 

means chosen and goals pursued.”191  

 Furthermore, the CC has also viewed a number of interests as being legitimate aims, 

allowing, as a matter of principle, limitations upon those rights. These interests include “ensuring 

composition of high quality cassation complaints”192, “conduct of the physical and legal persons’ 

representation by skilled and experienced professionals” (concerning limitation on the ability to 

submit appeals to Court of Cassation only through a qualified attorney),193 “promote effective 

and full realization of the right to judicial protection of rights and freedoms of a person”194, 

“safeguarding the orderly process of court’s work”195 “protection of mentally unsound persons, 

protection of interests of others and necessity to proper conduct of justice,”196 “enabling the 

authorized body to examine the request submitted through a motion.”197 The aims in question 
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have been specified both before and after the 2015 amendments to the constitution, moreover 

the CC has constantly reaffirmed its position on the issue.198 

This also seems to be the view adopted by the German Federal Constitutional Court. As 

mentioned by professor Alexy, aims such as “preservation and support of the manual crafts” or 

“maintenance of German merchant navy”, may be considered as legitimate for the purpose of 

basic rights’ limitations.199 Alexy thus concludes that where a limitation of a constitutional right 

is allowed the legislature bears discretionary end-setting powers base on the pursuit of common 

good.200 

Nevertheless, the CC has contrasted this view with its assessment that some elements of 

the rights in question are not subject to limitations. Thus in 2002 the court came to the 

conclusion that “the right to judicial protection of a breached right” aside from limitations 

imposed in extraordinary situations of war or emergency, is not subject to limitations, whereas 

the right to fair and public hearing is not subject to limitations at all.201 Later the Court noted 

that the aim of Article 18 of 2005 Constitution (right to a judicial remedy, right to defense) is to 

guarantee the judicial examination of the claims to rights’ violations and the elimination of the 

consequences of such violations, and therefore this right is not subject to limitations.202Most 

recently in 2015 the court further reiterated its view that the right mentioned is not subject to 

limitations.203 

Thus, it is obvious that the CC has acknowledged the distinction between rights which are 

subject to limitations, and those which are not. Moreover, it seems that the absence of a specific 

limitation clause does not automatically render the right to be absolute.  

Opposing argument may be formulated based on the text of 2015 Constitution, which 

expressly mentions the grounds for limitation in case of some rights and requires proportionality 

to be assessed on the basis of the aims “prescribed by the constitution.” Indeed, one of the 
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members of Constitutional Commission, charged with reviewing the constitution, Vardan 

Poghosyan in his comments to the new constitutional text has expressed such a view.204 

However, the CC in its post-2015 jurisprudence has adopted a different view as regarding 

the right to access to court in particular. In a number of decisions, the Court has revisited the 

issue only to confirm its previous position on possibility of limitations subject to the 

proportionality principle.205  

Moreover, if one assumes, that any right lacking specific limitation clause is not subject to 

any limitations whatsoever, this interpretation will run contrary to the ECtHR practice, 

particularly concerning the elements of the right to a fair trial, which as we have seen may be 

subject to limitations. Therefore, the issue should be decided on the bases of constitutional 

value assessment, as well as the international human rights law and judicial practice, including 

ECtHR practice, as required by article 81 of 2015 Constitution. A separate issue however is the 

determination of legitimate aims, for the sake of which a right could be limited.   

 

Legitimate Aim 

The legitimate aim is the first element subject to examination while applying the 

proportionality principle. It is widely viewed to be a threshold requirement, and as Barak puts it 

the court is required to assess, “whether, in a constitutional democracy, a constitutional right 

can be limited to realize the purpose underlying the limiting law.”206 

Here again if one applies the lens of the Armenian Constitution the distinction between the 

rights with explicit limitation clauses and those lacking them is apparent. The former has a 

concrete set of purposes directly mentioned as being legitimate. These may include protecting 

state security, the public order, health and morals, and the fundamental rights and freedoms of 
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others and etc. These aims generally follow the line of international instruments, such as the 

ECHR. 

The CC has had little difficulty in applying such explicit norms. A vivid example is the 

decision on constitutionality of a statute demanding source disclosure from journalists. The 

relevant provisions of the law allowed disclosure demands to be presented only if it was the last 

resort to solve a serious crime and the interests of the criminal prosecution outweigh the 

interests of securing the source confidentiality. The CC ruled the statute to be constitutional as 

it, inter alia, pursued a legitimate aim.207  

The Court noted that the limitation upon person’s right to seek information and ideas may 

be justified by the necessity to guarantee such important constitutional rights as the right to life, 

right to freedom and security, the right to an effective remedy before a court or other state 

body, the right to restoration of a violated right.208 

The court further ruled, that the “the legitimate interest of the source disclosure may be 

recognised as superior to the public interest of its non-disclosure in the case, when the 

disclosure of the source is necessary for the protection of life, prevention of a serious (or very 

serious) crime, to ensure the judicial defence of a person accused of a serious (or very serious) 

crime”.209 Thus the court based the limitation upon the constitutionally prescribed aim of 

protracting rights and freedoms of others. 

The issue of legitimacy in the context of the rights lacking specific limitation clauses can be 

more contentious. As already mentioned the CC in its practice has referred to a number of such 

legitimate aims, meriting restrictions upon basic rights. However, the newly incorporated Article 

78 of the constitution seems to reflect the view that only constitutionally acknowledged aims 

may be legitimate for such limitations to meet the criteria of proportionality test. 

Undoubtedly, such aims should be consistent with the principles of democratic society and 

human rights protection, including the protection of human dignity as an underlying principle. In 

this sense the CC has acknowledged that alongside being proportionate the measure should be 
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necessary in a democratic society,210 while the aim should be viewed through the prism of the 

rule of law principle.211 Thus the state may have to limit certain basic rights with the view of 

achieving public good for the democratic society, including the “continued existence of the state, 

national security, public order, tolerance, protection of a person’s feelings, and other interests 

that do not constitute constitutional rights.”212 Therefore the interests of preserving the 

democratic society and its core values may under certain circumstances be viewed as legitimate 

aims in limiting qualified basic rights, lacking specific limitation clauses. This view would however 

require a broader interpretation of the term “aim prescribed by the Constitution”, which in its 

context points to the specifically defined aims enumerated under the specific limitation clause.  

Another issue is the evaluation of Chapter 3 provisions of 2015 reading which sets out 

specific ends that the legislature is under an obligation to promote. Among these are for 

example the promotion of healthcare and protection of persons’ health (Article 85), which may 

be a legitimate aim in limiting basic rights. The question then arises of whether these 

considerations of public interest may serve legitimate aim in limiting basic rights. 

Indeed, the laws in force do limit certain basic rights with the aim of health preservation. 

Thus, the public service laws allow for persons suffering from certain diseases not be eligible for 

such employment. However, one should keep in mind the consideration, that not any 

consideration of public good may be viewed as sufficient to serve as a legitimate aim for 

limitations on basic rights.213 The consideration in question should be of such high importance 

and urgency, that the society would view it as “crucial enough to justify a limitation on its 

constitutional rights.”214   
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Rational connection (suitableness, appropriateness) 

Following the structure of the proportionality principle it is necessary to further establish 

whether the measure chosen was in fact rationally connected to the legitimate aim pursued. The 

adjudicating body thus needs to determine, whether the means employed could rationally 

advance the underlying purpose. In the words of Barak “It is therefore required that the means 

chosen be pertinent to the realization of the purpose in the sense that the limiting law increases 

the likelihood of realizing its purpose. Accordingly, if the realization of the means does not 

contribute to the realization of the law’s purpose, the use of such means would be 

disproportional.”215 

The CC jurisprudence on this element seems insufficient, due to “wholesale” application of 

proportionality principle without elaborating its elements. Thus, for example in one of the cases 

the CC was tasked with resolving the issue of constitutionality of Civil Code provisions regulating 

taking of pledged property by the creditors. The provisions in question provided that the court 

could suspend the taking if the pledgor provided security equal to the value of the pledge object. 

According to the Code this requirement aimed at the protection of the rights of the pledge in 

remedying his possible losses. The CC applied the principle of proportionality to conclude that 

the measure unduly restricted the rights of the pledgor, as it required security not in the amount 

of possible losses the pledge could suffer, but in the amount of the value of the pledge, which 

could have significantly higher value then the amount of potential losses and even the principle 

obligation itself.216 

Based on this reasoning the court found the measure to be a disproportionate limitation 

and therefore unconstitutional in that it could require security in an amount exceeding possible 

losses the creditor could sustain.217  

To apply the proportionality test to the sequence of element of the case in question one 

might discover that the first element is present and the legitimate aim of protection of other’s 

rights is evident, as the measure is intended to protect the creditors from possible losses, caused 
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by unjustified protraction of their case. However, the missing part is the rational connection, as 

limiting pledgor’s rights above the amount of possible losses in no manner contributes to the 

achievement of that aim. 

Such situations are not uncommon. To provide a comparison one could refer to a German 

case concerning hunting permits. The law required knowledge of the use of firearms as a 

precondition for granting hunting permits. This norm was challenged before the German 

Constitutional Court, where it was argued, that such a provision was unconstitutional in its 

application to hunting with eagles. The German Constitutional Court in that case found no 

rational connection between the purpose of the law (guaranteeing the community’s protection 

from hunting weapons) and the means used by the law – the requirement of technical 

knowledge of firearms regarding hunting with eagles – which is connected to an activity that has 

nothing to do with firearms.218 In another case, the German Constitutional Court reached a 

similar conclusion in assessing suitability of a requirement to demonstrate business experience 

in case of tobacco sale through operation of cigarette vending machines to the purpose of 

consumer protection.219 

Unlike the German Constitutional Court, the CC failed to make clear articulation of the 

elements, lack of which resulted in the unconstitutionality of the measure as it simply referred to 

the general provision of Article 78 of the Constitution. Such mode of application leaves the 

legislature and other actors “in the dark” as to the actual contemplation of the court and does 

not allow the clear understanding of the measures that need to be taken to avoid such instances. 

This is even more relevant to an earlier CC case, in which the court assessed the 

constitutionality of the prohibition to exit Armenian citizenship if a person had outstanding 

obligations. The CC found that such a provision would be compatible with the constitution only if 

interpreted to refer to the obligations, which are “by their nature inseparably connected to the 

status of a citizen”.220 A different interpretation, the court noted, would impose a 

disproportionate limitation and in case of other obligations become “an unnecessary measure” 
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in achieving person’s compliance with his/her obligations.221 Here again the court correctly 

judged the measure to be incapable of achieving the intended aim, yet referred to it as 

unnecessary, rather than inappropriate.  

The highlighted problems are also similar to the ones highlighted by Stavros Tsakyrakis222 in 

relation to the F v. Switzerland223, where ECHR created similar problem. Here the ECtHR found 

the measure inappropriate224, but nevertheless referred to it as disproportionate to the 

legitimate aim.225 Although Madhav Khosla has subsequently demonstrated that this cannot be 

viewed as a basis for a successful argument against the proportionality doctrine as such,226 but it 

creates confusion and allows a room for criticism, as well as an interpretation of the decision as 

acknowledgement of the appropriateness of the measure in question. 

 

Necessity 

If a measure pursued legitimate aim and is reasonably capable of achieving it, the question 

arises of the availability of alternatives. Under the necessity component one is tasked with the 

determination of whether the aim in question may be achieved through less intrusive means. In 

Barak words “the requirement established by the necessity test, therefore, is that, in order to 

achieve the law’s purpose, rational means should be chosen such that the intensity of the 

realization is no less than that of the limiting law, and those means limit the constitutional right 

to the lesser extent.”
227 Thus, the necessity test requires, that the measure be weighed against 

possible alternatives capable of achieving the very same goal, and determining, whether the 

latter is the least intrusive when it comes to the basic rights’ limitations. 

The CC has invoked this element on relatively rare occasions. One such case is the ruling on 
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constitutionality of Civil Procedure Code’s requirement that the judicial acts, referred to in the 

appeal to the Cassation Court be annexed to the appeal. In this case the CC ruled that the judicial 

acts are available to all parties to the dispute, including free access and availability on the 

Internet. The CC also ruled that there is a legitimate purpose in requiring an appeal to be well 

founded and supported by the relevant legal arguments. Thus, the purpose of the act could be 

achieved without such intrusive measures, as strict requirement to annex all judicial acts.228  

The case presented above is similar to a much quoted German case, where the candy 

manufacturers where prohibited from selling goods containing rice. This provision was found to 

be unconstitutional on the grounds, that while limiting the right to freedom of occupation with 

the purpose of consumer protection, the ban was not necessary as the aim could be achieved 

through less intrusive measures, such as labeling requirements.229 

It is common for the CC to discuss the issue of possible alternatives to the disputed 

regulations. Therefore, for example in one of the cases the CC considered the limitation, 

imposed upon the incapacitated persons in their right to challenge such incapacitation in court. 

Neither the Civil Code, nor the Civil Procedural Code allowed such application. The CC found the 

limitation to be unconstitutional, as it deprived the incapacitated person of his/her right to 

access to court.230 However the court went on to inter alia discuss the Civil Code norms on 

incapacitation. It quoted ECtHR ruling in Shtukaturov v. Russia231 and noted, that the only 

measure available to protect the rights and legitimate interests concerning mentally ill persons 

was full incapacitation, whereas less intrusive measures could be available, such as limitation of 

capacity for some forms of mental illnesses. This measure was prescribed for alcohol, drug and 

gambling abusers and could in the CC’s opinion be used as a less intrusive measure.232 

Two issues should be noted here. First, the application of necessity test requires examining 

the possibility of achieving the same result by alternative measures, while not imposing any new 
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limitations on other rights or requiring financial allocation. In Barak’s words “the necessity test is 

based on the assumption that the only change that should be brought about by the alternative 

means is that the limitation on the constitutional right would be of a lesser extent.” 233  

The ability of the Courts to decide on possible alternatives is narrowed down to a point, 

where nothing can be changed except the measure and result in limiting the basic right in 

question. The principle therefore leaves nothing to the discretion of the legislature beyond this 

narrow patch and cannot allow examination of any alternative that could be more viable, yet 

somewhat costly to the state or in any other manner alter the state policy or impose other 

burdens.  

It is also difficult to see, how this approach can be applied in practice.  One could refer to a 

recent CC case to illustrate the point, where the issue in question was the constitutionality of the 

provisions of Law on Bankruptcy, allowing the external manager to require annulment of 

gratuitous transactions for five years prior to the bankruptcy, if the bankrupt person concluded 

them with affiliated persons. As the CC acknowledged, the purpose of the norm was the 

protection of the rights of creditors by way of preventing deliberate hiding of debtor’s assets, 

which was presumed in the transactions of said case. While acknowledging the purpose of law to 

be proper, the CC went on to criticize the rational connection between the measure and a 

theoretical situation, where the debtor concluded the transaction three or four years prior 

accruing serious debts, which resulted in bankruptcy. In the CC’s opinion such a case could hardly 

qualify as deliberate hiding of assets the statute aimed to prevent. Finally, the court came to the 

conclusion, that the measure would be unnecessary to achieve the result and favored an 

alternative interpretation, according to which the measure would be constitutional, if the 

provision was applicable to transactions, “which are found by the court to be ones, clearly 

demonstrating the debtor’s intention to avoid execution of its obligations towards the 

creditors.”234  

Aside from the issue of distinguishing between the rational connection and necessity in the 

cited case, it is evident, that unlike presumption, that the transactions were intended at avoiding 
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debt payments, the alternative of requiring proof of such intentions is clearly increasing the 

burden upon the bankruptcy manager and makes it less likely for the creditors to receive 

payments on the debts owed to them. Thus, the measure is lessening the level of protection for 

the rights of others, and the question remains open of whether such an application is of the 

necessity or balancing component. 

Another issue is the implied need to estimate the consequences of measures at hand. The 

court may for example face an issue of pension reform, which it did on numerous occasions, and 

establish whether the specific pension framework is going to provide better social security than 

the alternative. In a similar situation the German Federal Constitutional Court applied the test of 

“scientifically based knowledge, which necessarily points to the correctness” of one of the 

options.235 If such knowledge is absent, the court defers to the legislative discretion.236 However, 

this approach merits further consideration within the scope of balancing element.   

 

Balancing (Proportionality stricto sensu) 

Balancing or proportionality stricto sensu is arguably the most challenging component of 

the proportionality principle. Once the adjudicating body establishes the legitimate aim, 

suitability and necessity of the measure, it has to evaluate the relative importance of the 

sacrificed right vis-à-vis the gained benefit for the legitimate interest or another right.  

Alexy describes the law of balancing as follows: “The greater the degree of non-satisfaction 

of, or detriment to, one principle, the greater must be the interest of satisfying the other.”237 

Further Alexy describes the act of balancing in its three stages: determining the degree of 

detriment to or non-satisfaction of the right being restricted, determining the importance of 

satisfying the competing principle, and determining, whether the importance of the latter 

principle’s satisfaction justifies the detriment to the former principle.238 
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This is indeed the essence of the balancing act and both the Armenian legislature and the 

CC have often engaged in the very same act of balancing. Consider the case of journalistic source 

disclosure, quoted above.239 The task of balancing here should be performed in the similar 

pattern of reasoning. Firstly, the CC determined the weight to be given to the freedom of 

expression and its component – the freedom of the press in its right not to disclose the sources. 

Afterwards, it turned to the degree, to which that right was restricted under the law demanding 

disclosure.240 The next step, if Alexy’s pattern is followed, would be to determine the competing 

interests and assessing the benefits, gained by that interest. The CC put the rights of others (right 

to life, right to freedom and security, the right to an effective remedy before a court or other 

state body, the right to restoration of a violated right) as a competing principle, meriting 

protection, it did not however explicitly assess the degree to which those interested gained 

benefits, instead this was implied as the court referred to the disclosure being the last resort in 

solving serious crime.241 In weighting the mention detriment to the freedom of expression 

against the protection of others’ rights the CC reasoned the measure to be proportionate242, and 

therefore acknowledged that the gains outweighed the losses. 

Thus, the outlined pattern is inherent to the proportionality components application. A way 

more serious issue is the determination of relevant weights to be assigned to each value being 

balanced. 

This pattern of reasoning is not as clear in other contentious cases. For example, in a 

landmark case the CC was tasked with reviewing the constitutionality of civil code provisions, 

protecting against defamation. The mentioned provisions allowed the claims of monetary 

compensation of up to 1 million AMD (approx. 2500 USD) in case of insult and up to 2 million 

AMD (approx. 5000 USD) in case of slander. A series of cases followed, that resulted in significant 

fines being imposed upon number of media organizations. While reviewing the constitutionality 

of the mentioned provisions, the CC ruled, that the proper purpose of protecting dignity of a 
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person was present, however a balance should be reached between the degree of protection for 

that legitimate interest and interference into the right to freedom of expression and press, 

including the proportionality between the damage caused and compensation sought.243 

However, the CC went on to assess the relevant importance of the freedom of the press in 

a democratic society. It cited a number of ECtHR rulings emphasizing the importance of 

protecting those rights and referring the wide scope of its protection.244 Later the Court came up 

with a number of criteria based on comparative assessment, including the need to balance those 

interests and to use only necessary measures, not apply the measures in question vis-à-vis the 

state, to consider defamation as a deliberate act etc.245 

Moreover, the CC significantly limited the possibility of claiming monetary compensation 

for defamation, stating that evaluating statements cannot result in claims for monetary 

damages’., The fact, that the defendant is a media organization can not in itself result in higher 

amount of damages, and finally that “special restraint should be exercised in assigning monetary 

compensation” given the need for tolerance. Furthermore, the court stated that the monetary 

compensation should be the least desirable form of compensation and the non-monetary 

measures should be favored. If the monetary compensation is assigned it should not be a 

ruinous financial burden for the defendant and in general the consequences for the freedom of 

expression should be properly assessed.246 Thus the court significantly limited the possibility of 

imposing financial compensation for defamation. 

A parallel may be drawn between this case and a German Federal Constitutional Court 

judgment. In a German case a satirical magazine made certain remarks about a person, 

particularly describing him among other expressions as a “cripple”. The German lower court 

ruled in favor of the affected person, granting a monetary compensation of 12.000 DM. The 

Federal Constitutional Court assessed that interference with the freedom of expression was 

present, which had a proper purpose to protect the personality right. It thus engaged into 
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balancing between the freedom of expression and the possible detrimental impact upon 

publishing of the magazine and the protection of personality right by way of fines, precluding 

future violations. The Court found the word “cripple” to be humiliating and disrespectful towards 

disabled persons and due to seriousness of the insult ruled the interference justified.247 However 

the court ruled other less significant expressions, such as play of words with the person’s 

surname not to be significant enough in the context of a satirical magazine to merit 

interference.248 

The described cases present vivid examples of balancing between competing rights, which 

the adjudicatory bodies tend to determine on case by case basis, given the importance of the 

rights in question, as well as the degree of interference in any specific case, also given the 

general background and context against which the issue is decided. Nevertheless, the balancing 

exercise is never an easy task and requires value assignment upon equally important interests.  

However, Alexy has attempted to formalize the process of balancing through 

determination of variables at play and weight assignment to them.249 Thus Alexy considers the 

following variables in play while assessing the balance between values Wi and Wj: Pi and Pj or the 

abstract weights of the respective principles, which can be either equal (where two equally 

important values, such as basic rights) are at play or unequal (where there is distinction in value, 

for example higher weight of one right); Ii and Ij or the intensity of the specific interference in 

question; Re
i  and Re

j empirical premises for the realization/non realization of the principle; Rn
i 

and Rn
j normative premises for the realization/non realization of the principle.250 These variables 

are incorporated into the “weight formula”251, which reads as follows: 

 

                                                           
247 BVerfGe 86, 1 (11) 
248 Ibid. 
249 Alexy, A Theory of Constitutional Rights, 2002, p. 408 
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Furthermore, it has been suggested, that each element be evaluated on a triadic scale of 

light (l), moderate (m) and serious (s).252 This is used for all elements, for example it should be 

assessed, whether the interference is light, moderate or serious and accordingly a coefficient is 

applied. This is however done on based on the scale used by the German Federal Constitutional 

Court.253 

Unfortunately, the CC’s jurisprudence does not allow establishment of such distinction, 

while this would undoubtedly be valuable in applying the balancing principle. Nevertheless, it is 

still possible to apply the mentioned formula to a particular case due to its universal nature and 

the fact that it incorporates the main variables the CC has to do so and in practice does address, 

albeit in a less structured manner. 

 

Proportionality and social rights 

There has been significant debate in legal doctrine on the issue of applicability of the 

proportionality principle to social rights.254 This is especially so in times of economic downturn, 

when states are finding themselves in need to better allocate scarce resources and even 

implement austerity measures. The issue has been considered in different aspects by the 

Armenian Constitutional Court, which has laid out a number of important principles. This is also 

true for proportionality principle. 

It has been established that the proportionality principle still applies in relation to social 

rights, such as the right to receive a pension allowance. However, it is questionable in the light of 

the adopted approach to state, that threefold approach of rational connection, necessity and 

proportionality stricto sensu still applies. If the proportionality is still applicable, it means that 

either the proportionality stricto sensu is not applicable at all, or that the default value of the 

public interest is so high in this particular instance, that it renders possibility of finding a measure 

                                                           
252 Alexy, The Weight Formula, in: Studies in the Philosophy of Law: Frontiers of the Economic Analysis of Law 

(Stelmach/Brozek/Zaluski (eds.) 2007, p. 15 
253 Klatt/Meister, The Constitutional Structure of Proportionality, 2012, p. 12 
254 Bilchitz: Socio-economic rights, economic crisis, and legal doctrine, 2014, pp. 710–739; Contiades/ Fotiadou: 

Socio-economic Rights and Legal Doctrine: A Reply to David Bilchitz, 2014, pp. 740–746 
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disproportionate in a very limited form. This is due to the fact that economic conditions and 

budgetary issues may lead to necessity of reducing social spending, which has direct rational 

connection to pensions as a government spending.  

Indeed, the content of social rights is “ever dependent upon the competition of interests 

and the resources available. This means that where social rights are concerned, the discretion 

available to the legislator to make political choices is even wider.”255 One cannot therefore claim 

that in such a situation, where necessity and rational connection are demonstrated, combined 

with a simultaneous increase in the burden of proof the measure is unbalanced, unless it is 

manifestly unreasonable. However, another constitutional provision, namely that of the 

inviolability of the essence of a right would not allow for those rights to be restricted to such an 

extent, that their essence is defeated. No such measure may deprive the right of its essence or 

endanger its very existence.256 

In general, prior to the 2015 amendments to the Constitution the CC consistently applied 

the principle of proportionality to restrictions of social rights, especially concerning the pension 

regulations, which due to their sensitive nature often become a point of contention. In one case 

the CC examined constitutionality of certain provisions of the Law on State Pensions, where it 

inter alia addressed the issue of proportionality sticto sensu in case of social rights restrictions. 

Relying upon ECtHR rulings in a number of cases the CC accepted the principle for determining 

proportionality of a restriction and stated, that “in the area of social legislation including in the 

area of pensions States enjoy a wide margin of appreciation, which in the interests of social 

justice and economic well-being may legitimately lead them to adjust, cap or even reduce the 

amount of pensions normally payable to the qualifying population including, like in the instant 

case, by means of rules on incompatibility between the receipt of a pension and paid 

employment. However, any such measures must be implemented in a nondiscriminatory manner 

and comply with the requirements of proportionality. Therefore, the margin of appreciation 

available to the legislature in implementing such policies should be  wide , and its judgment as to 

                                                           
255 Contiades/ Fotiadou: Social rights in the age of proportionality: Global economic crisis and constitutional 

litigation, 2012, p. 667 
256 Constitutional Court of The Republic of Armenia, Decision SDO-649 (October 4, 2006), para. X 
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what is “in the public interest” should be respected unless that judgment is manifestly without 

reasonable foundation”257 The CC went on to quote ECtHR in that “while it must not be 

overlooked that Article 1 of Protocol No. 1 [ECHR] does not restrict a State’s freedom to choose 

the type or amount of benefits that it provides under a social security scheme, it is also 

important to verify whether an applicant’s right to derive benefits from the social security 

scheme in question has been infringed in a manner resulting in the impairment of the essence of 

his pension rights”258 

In a later case the CC revisited the pensions issue stating, that “it is the discretion of the 

legislature to choose the volume and form of social security, and given the demands of the 

fundamental principles of proportionality and balance in the given field the limits of discretion 

on the one hand are based upon the socioeconomic capabilities of the state, and on the other 

upon the constitutional requirements of a social state.”259  

Here again it can be understood, that in the domestic setting it is for the legislative power 

to exercise the wide margin of appreciation, in this particular case in the area of social rights. The 

problem which arises in this case is not about a legitimate aim (which is the use of resources for 

other ends), or rational connection (saving money in one may contribute to its use in some 

other) and often not even of necessity, but of proportionality stricto sensu or balancing. 

This results in situation as described by judge Sumpton when there are “competing claims 

on a limited pot of money”260. Indeed, it is difficult to assess the relative importance of a certain 

public service, such as providing pension allowance, with other goals, such as physical security or 

                                                           
257 Case of Lakićević and others v. Montenegro and Serbia (Applications nos. 27458/06, 37205/06, 37207/06 and 
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September 2009 
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protection from natural disasters. These are the situations, which may give rise to objections, 

such as the claim that proportionality relegates basic human rights to the level of interests 

competing on par with other values.   

Nevertheless, the CC has further reaffirmed261 262 that while the state is allowed under the 

constitution to reform the pension system, it cannot do it in such a manner as to repel the 

pensions already allocated in accordance with the preexisting legal regime.263 It follows from the 

abovementioned that the CC has acknowledged that social rights, such as pension allowance, 

have a minimum justiciable core. In this sense such right is not a mere duty upon the state to 

advance the given social interest to the extant resources is available, but to guarantee at least its 

core, while regulating its margins. This has been inter alia reaffirmed subsequent to 2015 

amendments.264 

It should also be noted, that the CC has further connected the issue of pension rights 

limitations to the principle of legal certainty. In this the court has stated on numerous occasions, 

that the legitimate expectations of those, entitled by the constitution and/or international legal 

instruments to receive pensions should be taken into account.265 

The 2015 reading of the constitution, while still guaranteeing many social rights as basic 

rights, including pensions, education etc., views rights to healthcare, social security and working 

conditions as part of “legal guarantees”, rather than basic rights. In this sense the question 

arises, of whether those rights still fall into the scope of proportionality and minimum core rules, 

outlined above. 

The CC still has its say on the issue. However, the fact that the Constitution refers to the 

said provisions as “rights” provides the grounds for the conclusion that the state is under an 

obligation to ensure those. Indeed, according to the comments by one of the drafters Vardan 

Poghosyan those provisions while not creating direct subjective rights for persons, do bind the 
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legislature and the executive.266 In Poghosyan’s view the fact that some social rights are framed 

in such a manner does not preclude the possibility of constitutional review, and laws, regulating 

those rights may still be found unconstitutional by the court on the bases of breaching those 

rights.267 Therefore one can come to the conclusion that constitutional rights’ principles, 

including proportionality principle, should still apply together with the concepts of broad 

legislative discretion and undeniable core of the rights. 
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Application of the proportionality principle in Georgia 

Proportionality Clause in the Text of the Constitution of Georgia 

Article 7 of the Constitution of Georgia268 holds the most important wording on the 

protection of basic human rights and freedoms:  

The State shall recognize and protect universally recognized human rights and 

freedoms as eternal and supreme human values. While exercising authority, the 

people and the State shall be bound by these rights and freedoms as directly 

applicable law. 

This provision recognizes human rights as ‘eternal’ and ‘supreme human values’.  It means 

that rights are not privileges and they are indispensable to any human being. When a person is 

born, the rights and freedoms derive automatically.  

Chapter 2 of the Constitution of Georgia contains enumerated basic human rights and 

freedoms. Additionally, Article 39 of the Constitution states that the rights that are not referred 

individually in the Constitution, are not denied and they are protected accordingly if they stem 

inherently from the principle of the Constitution.  

Certainly, the rights are not limitless. Their horizontal and vertical application requires 

balancing in each individual case.269 For that reason it is important to define special test which 

can be used for the measurement of the interference in basic rights. This will ensure universal 

application of the law, transparency and prevent abuse of powers.  

                                                           
268 Official English translation of the Constitution of Georgia is available on the web-page of Legislative Herald of 

Georgia: http://bit.ly/2AxGPoH (Last accessed 16.11.2017) Following citations from the Constitution of Georgia will 

be provided from this official source.  
269 This premise isn’t applicable to the so called “absolute rights” (for instance, prohibition of retroactive application 

of criminal law).  

http://bit.ly/2AxGPoH
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Unlike many other constitutions270, Georgian Constitution does not have general human 

rights limitation clause (like for instance Canada). The following provisions are defining some 

features of the limitation clauses in the Constitution of Georgia: 

• Constitution defines the formal requirement of the limitation clause - `the law’ and `the 

organic law’ are for instance indicated in the Article 21 for the limitation of the property 

rights. Therefore, these basic rights can’t be limited for instance in the form of bylaw or 

ordinance; 

• Some legitimate aims are enumerated in the Constitution of Georgia for the limitation 

clauses – for instance Article 19 states that manifestation of freedom of speech and the 

religion can be limited if expression thereof infringes the rights of others;  

• Proportionality analysis is included in different provisions of the constitution. There are 

two different wordings for this:   

a. Article 21 of the Constitution provides that the property rights may be restricted for 

pressing social needs in the case and under the procedure provided for by law; 

b. Article 24 of the Constitution271 states that freedom of receiving and importing the 

information can be limited in a following way: ‘exercise of rights listed in the first and 

second paragraphs of this article may be restricted by law, to the extent and insofar 

as is necessary in a democratic society, in order to guarantee state security, territorial 

integrity or public safety, to prevent crime, to safeguard rights and dignity of others, 

to prevent the disclosure of information acknowledged as confidential, or to ensure 

the independence and impartiality of justice’.  

• Article 46 of the Constitution contains limitation clause for human rights during the 

emergency or martial law; 

• Several provisions of the Constitution contain special procedural requirements for the 

limitation of human rights. For instance, in Article 20 of the Constitution, it is indicated 

that the rights may only be limited by the consent of the judge; Article 18 contains special 

                                                           
270 The International Institute for Democracy and Electoral Assistance, „Limitation Clauses”, November 2014, 

Available online: http://bit.ly/2zu0ckm (Last accessed 16.11.2017) 
271 As well as Article 22 of the Constitution.  
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guarantees for the arrested person (officials who are authorized to arrest, duration and 

cause of arrest and etc.). 

Even though the Constitution contains some indication and components of the limitation 

clauses, the Constitutional Court’s case law272 is the major source for the definition of respective 

standards.  

Constitutional Court of Georgia (hereafter referred as “the Court”) has identified 

proportionality test for civil and political rights. Additionally, the Court recognized separate tests 

for dealing discrimination cases as well as cases of social-economic rights. Comparison of 

proportionality and the later tests will be provided in this paper also. 

 

Proportionality and the Right to Property in the Constitution of Georgia 

The Constitution of Georgia in Article 21 guaranties right to property to every physical or 

legal person. It reads as follows:  

1. The right to own and inherit property shall be recognized and inviolable. Abrogation 

of the universal right to ownership, acquisition, alienation, or inheritance of 

property shall be inadmissible.  

2. The rights listed in the first paragraph of this article may be restricted for pressing 

social needs in the case and under the procedure provided for by law so that the 

essence of property right is not violated.  

3. Property may be deprived for pressing social needs as provided for by law, by court 

decision, or if urgently necessary under an organic law, provided that preliminary, 

full, and fair compensation is made. Compensation shall be exempted from any 

taxes and fees. 

The Constitutional Court of Georgia has interpreted this provision in many cases. In 

different instances, importance of the right to property was stated explicitly. The Court found 

                                                           
272 Acts of the (Decisions, Judgments and Judicial Notices) the Constitutional Court of Georgia are available online on 

the official web page of the Court: http://bit.ly/2zIkZBQ (Last accessed 16.11.2017). Some of the acts are translated 

into English and available online.   

http://bit.ly/2zIkZBQ


80 

 

correlation between the right to dignity and the right to property; 273 it was regarded as an 

important precondition of entrepreneurship274 and also as a “major social development” after 

the collapse of the Soviet Union275.  

Initially, it has to be noted that the case law identifies 3 possible ways of limiting the right 

to property:276 

1) Control of the property – It is the limitation which is inherently included in the first 

paragraph of Article 21; 

2) Limitation of the right to property (certain restriction) – The Court asses this scenario 

under the second paragraph of Article 21; 

3) Deprivation of the right to property – The Court relies on the third paragraph of Article 

21 and checks whether social need existed and whether respective constitutional 

procedures were complied;  

For each limitation clause, the Constitutional Court elaborated respective elements of the 

test. There is general requirement for every test - limitation should not diminish or violate the 

essence of the right. This is the requirement of Article 21 and also the case law of the 

Constitutional Court277 set this as a mandatory requirement before it was explicitly included in 

the Constitution after 2010 Amendments. Constitutional Court noted that:278  

The limitation implies fair balancing and not such cases where one interest is 

replaced by another. … While in any case undesired outcomes are unfavorable for 

an entrepreneur this is not justified when a right is violated in a way which is 

unjustified and fails to meet the requirements of common sense. 

                                                           
273 Constitutional Court of Georgia, Judgment #1/2/384 (July 2, 2007) II, para. 5 
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Control of property is regarded to be the least intrusive interference according to the case 

law of the Constitutional Court of Georgia. This is the instance when the state controls or 

otherwise supervises the use of the property for the general interests (legitimate aim). Besides 

this, the means used by the state should reasonably commensurate to the aim pursued.279 This 

test was only used once and since it doesn’t contain strict requirements (preconditions), the 

Court found the impugned provision to be compatible to the Constitution. Unfortunately, no 

other piece of case law contains more details of this test.  

The Constitutional Court of Georgia has not yet decided the case on the Deprivation of the 

Property. Since there is some similar wording in the Constitution for the limitation and 

deprivation clauses280, the Court just differentiated these two concepts in its case law and 

elaborated respective standards. 281 Firstly it has to be noted that, any deprivation of any object 

doesn’t fall automatically under Article 21, Paragraph 3 of the Constitution (Deprivation of 

Property Clause). The later provision only includes expropriations. This conception does not 

cover any case of losing property by an individual against his/her will.  Secondly, while 

confiscating property in accordance with Article 21 Paragraph 3 the Constitution, in the case of 

the existence of necessary public need, government seeks to act individually, purposefully 

towards private property so that determined public interests are accomplished at the expense of 

confiscating property of an individual. Thirdly, measures under Article 21, Paragraph 3 is of single 

use, while Limitation of Property clause is of more general application. And fourthly, it has to be 

noted that for deprivation of property, monetary compensation is must. On the other hand, 

when limiting the right of the property, the object might be confiscated and physically taken out 

of the owner; nevertheless, it doesn’t require monetary compensation per se. Other methods of 

balancing of interests might be used. 

Constitutional Court defined the concept of ‘pressing social need’. As the Court noted it is 

the legitimate aim, which is the ground of limitation of the property or its deprivation. Initially it 

                                                           
279 Constitutional Court of Georgia, Judgment #2/5/309,310,311 (July 13, 2005), para. 2  
280 For both of them, the text of the Constitution uses the term ‘pressing social need’ when speaking on its 
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has to be mentioned, that margin of appreciation for the state is broader when limiting the 

property rights (Article 21, Paragraph 2) rather than when depriving it.282 This is premised by the 

fact that deprivation of property is stricter measure and state can rely on it exceptionally. For the 

purpose of limiting the right of property the state authorities have broader margin of 

appreciation; however, this should not lead to abuse of power and limiting the rights for other 

shielded purposes.283  

Pressing social need should be identifiable in the piece of legislation. It may not be 

explicitly mentioned; however, the judge should have clear284 indication on the legitimate 

aims.285 The burden of proof in the Constitutional Court is on respondent, which is the official 

state authority rendering and promulgating the legislation.286  

Limitation of property is broader concept. First of all, it has to be noted that it requires 

formal ground of the limitation and it is the ‘law’. No by-law, administrative ordonnance or other 

piece of legislation issued under delegated powers of executive branch, can limit the property 

rights. Unless it is the control of the property (under Article 21, Par 1) the interference in the 

right to property will be against the constitution if not issued in the form of the law.287   

When formal requirement is complied, the Court checks whether there is pressing social 

need for the interference (so called ‘legitimate aim’). Constitutional provision doesn’t contain 

enumerated grounds for limiting the right and any ground can be stemmed by the government. 

However, the Court looks at its ‘content’ and ‘importance’. If the impugned legitimate aim has 

real and valid meaning, it is regarded as a pressing social need.288 

If formal requirement is compiled and legitimate aim is provided, the court goes to 

proportionality analysis. At this stage, the court assesses: 

                                                           
282 Constitutional Court of Georgia, Judgment #2/1-370,382,390,402,405 (May 18, 2007) II, para. 16 
283 Constitutional Court of Georgia, Judgment #1/3/611 (September 30, 2016) II, para. 67  
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1) Admissibility and necessity of the interference (reasonable connection between 

interference and legitimate aim).289 In some cases the Court referred to the fairness of 

legitimate aims.290 The Court assessed whether the legitimate aim can achieve the 

results attained; 

2) Minimum impairment rule – the means used for limiting property rights, should not 

overstep certain limits and only those restrictions are acceptable which doesn’t have 

less intrusive alternatives. The Court found the provisions of immediate execution of 

civil judgments unconstitutional, since several other procedural alternatives existed for 

ensuring legitimate aims attained by the legislator;291 

3) Balancing adverse interests – The Court assesses the proportionality of private and 

public interests. Major aim for the Court is to avoid arbitrariness and prevent limitation 

of private interests without respective justification and grounds.292 When the Court is 

balancing individual and public goods, it gives certain wide or narrow margin to the 

legislator. For instance, when the state is regulating specific case of acquiring state 

property, certain limitations are more acceptable,293 than for instance in the case when 

the law requires individual to sell the property294.  

Even though the Constitutional text is not explicit, the Constitutional Court has managed to 

elaborate clear test for the limitation of property rights. Proportionality analysis gives possibility 

to judges to access each individual case and gives specific weight to particular interests. 

Existence of unambiguous balancing test results in more transparent and well systemized case 

law of the Court.   
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292 Constitutional Court of Georgia, Judgment #1/2/384 (July 2, 2007) II, para. 21   
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Proportionality and the Right to Privacy in the Constitution of Georgia 

Right to privacy in the Constitution of Georgia is embedded in three different provisions. 

Different components of the privacy are included in:295  

• Art 16 – Freedom of Developing a Personality; 

• Art 20 – Right not to be Interfered Unduly; 

• Art 41 – Inviolability of Private Materials;  

Freedom of Developing a Personality is one of the most crucial rights enshrined in the 

Constitution of Georgia. According to the Constitutional Court of Georgia:296  

Freedom of development of one's personality first of all implies general freedom of 

one's conduct. For person's autonomy, his/her free and full-fledged development, it is 

particularly important to have freedom of independent determination of relationship 

with outer world, as well as - physical and social identity, immunity of intimate life, 

personal connections with certain circles of people with such intensity as is necessary 

for one’s personal perfection. 

This right is not absolute and the Constitutional Court uses proportionality analysis for 

assessing its limitation. The Court underlines the obligation of the legislator to exercise particular 

caution when regulating sensitive spheres – where the need of protection of rights is particularly 

important (especially with vulnerable groups such as for instance sexual minorities).297 First of all 

the Court assesses whether there is legitimate aim for limiting the basic right. This legitimate aim 

should be of such importance to correspond the weight of the basic right.298 The Court 

individually assesses each legitimate aim and in one case the Court found the violation of Article 

16 of the Constitution when the state stemmed non-genuine aim.299 Secondly, achieving 
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legitimate aim should be realistic and not abstract.300 Moreover, limitation of the right must be 

minimal.301 At the fourth stage, the Constitutional Court balances individual rights with 

legitimate aim and concludes whether the limitation of the right was justified. At this stage the 

Court looks whether the limitation is blanket or indefinite in time.302 Both of the factors are 

taken into account in the assessment process, the more blanket or more time indefinite is the 

limitation clause, the more important counterbalancing interests should be at place from the 

government.  

Right not to be interfered unduly in the private sphere is guaranteed in Article 20 of the 

Constitution. The text reads as follows:  

1. Every individual's private life, home, personal papers, correspondence, 

communication by telephone, and by other technical means, including messages 

received through other technical means, shall be inviolable. The above rights may be 

restricted only by a court decision, or in absence of a court decision, if urgently 

necessary, as provided for by law. 

Even though this provision includes the term “private life” it is not covering all aspects of 

privacy. Article 20 of the Constitution only includes those scenarios, when the state might 

interfere in the private sphere of the individual and therefore is regarded as a “negative 

guarantee”. Communication, home and other private areas are covered and protected by Article 

20 of the Constitution. The term “private life” is to cover all similar areas under one “catch-all 

provision”, based on the ejusdem generis principle.303 

Limitation of Article 20 of the Constitution is permissible when (1) procedural guarantees 

are at place and (2) interference is in compliance with proportionality analysis. The former for 

the purpose of Article 20 of the Constitution is (a) the decision of the court or (b) the case when 

there is urgent necessity. Urgent necessity requires that the decision should be made also by the 
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301 Constitutional Court of Georgia, Judgment #2/4/570 (August 4, 2016) II, para. 16 
302 Constitutional Court of Georgia, Judgment #2/1/536 (February 4, 2014), para. 76 
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court afterwards when respective emergency need elapses.304 According to the Constitutional 

Court of Georgia, the procedural guarantee on judicial decision ensures that neutral arbiter is 

present in the case and rights of the individual are not limited unfairly or arbitrarily.305 

The Court refers to proportionality analysis after the procedural guarantees are ensured. 

The Court first looks at the law and assess its foreseeability and accessibility. If this criteria is 

fulfilled the Court checks the legitimate aims and then goes to balancing of individual and public 

interests.  

Accessibility of the law is compiled when the law is promulgated and published officially. 

On the other hand, the foreseeability of the law is more strictly assessed under Article 20 of the 

Constitution. The reason for this is that the interference in the right is mostly conducted secretly, 

usually in camera proceedings are being conducted (secret surveillance for instance) and the risk 

of affecting the rights of the third parties is also high.306 The law should provide clear guidance 

regarding the responsible person to conduct interference in private life and respective scope of 

any interference.307 The Court finds the provision unconstitutional when the provisions are 

ambiguous and allows the possibility of interference without due process guarantees. For 

instance, when the Court found that the State Security Agency of Georgia was in possession of 

the special equipment for interception of communication and no respective guarantees were 

present (at practical and legislative level), the provision was found unconstitutional.308 

Additionally, when the law is not clear and gives possibility of different readings, the Court 

repeals the law.309 

The Constitutional Court of Georgia clearly indicated that interference in private life for the 

purpose of Article 20 of the Constitution requires the existence of the legitimate aim. In one of 

the cases the Court explicitly indicated that legitimate aims for Article 20 of the Constitution are 

the same as enumerated in Article 8 Paragraph 2 of the European Convention of Human Rights 

                                                           
304 Constitutional Court of Georgia, Judgment #2/1/484 (February 29, 2012) II, paras. 23-24  
305 Constitutional Court of Georgia, Judgment #1/3/407 (December 26, 2007) II, para. 24  
306 Ibid. para. 13  
307 Ibid. para. 14 
308 Constitutional Court of Georgia, Judgment #1/625,640 (April 14, 2016) II, para. 79  
309 Constitutional court of Georgia, Judgment #1/2/519 (October 24, 2012) II, para. 30 
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(“…in the interests of national security, public safety or the economic wellbeing of the country, 

for the prevention of disorder or crime, for the protection of health or morals, or for the 

protection of the rights and freedoms of others”).310 Any interference to the private life should 

be ultima ratio and less intrusive measures should not be available.311 

In order the interference to be justified under Article 20 of the Constitution, it should be 

proportional also. This means that the state institutions can limit the rights when they have real 

necessity and protected public well-being outweighs individual needs.312 

Inviolability of Private Materials is defined in the Article 41 Paragraph 2 of the Constitution 

of Georgia. According to the Constitution and the case law of the Constitutional Court of 

Georgia, this guarantee protects information kept in official records (either state or private 

(created under the law) databases), is related to identifiable individual and where there is 

expectation of keeping this information private.313 The Constitution identifies three types of 

information that is regarded as private under Article 41 Paragraph 2 – information on health 

related issues (1), finances (2) and other private materials (3).  

The test for the limitation of Article 41 Paragraph 2 of the Constitution is enshrined in the 

text itself and unfortunately the Constitutional Court has not decided any case yet to define its 

components in more details:  

Information contained in official records pertaining to health, finances, or other 

private matters of an individual shall not be made available to anyone without the 

prior consent of the individual in question, except as determined by law, when doing 

so is necessary to safeguard national security or public safety, or the health, rights, 

and freedoms of others. [Italic added] 

 

 

                                                           
310 Constitutional Court of Georgia, Judgment #1/3/407 (December 26, 2007) II, para. 8 
311 Constitutional Court of Georgia, Judgment #1/625,640 (April 14, 2016) II, para. 27  
312 Ibid. para. 9.  
313 Constitutional Court of Georgia, Judgment #2/3/406,408 (October 30, 2008) II, para. 22  
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Proportionality and Fair Trial in the Constitution of Georgia 

Article 42 of the Constitution contains several fundamental guarantees regarding fair trial. 

First it contains access to justice provision, after that is the right to effective defense. This is 

followed by absolute rights ne bis in idem and nullum crimen sine lege.  In this chapter we will 

analyze and provide the case-law for access to justice provision and the right to defense. Both of 

them are relative rights, which can be interfered based on the proportionality test.  

Access to Justice 

Every individual in the jurisdiction of Georgia, irrespective of its citizenship, is guaranteed 

to have access to the court which must be based on the law and be impartial and independent. 

The term “court” means Courts of General Jurisdiction (1st Instance Court, Appellate Courts and 

Supreme Court) and the Constitutional Court. Access to the court should have the purpose of 

protecting other rights, freedoms or legitimate interests, therefore this is instrumental 

guarantee.314  

Guarantee of access to justice right means that the court should be impartial and 

independent and that it should be established by the law. These components are absolute and 

there can’t be limitation. The legislator can only set impediments to direct application of the 

court, set court fees and sometimes prohibit the application to the court; however, the 

Constitutional Court assesses the restriction and makes the final judgment if this limitation is 

justified. The test laid below is being used by the Court in assessing the limitation: “The 

limitation should have legitimate aim and there should be reasonable proportionality between 

the limitation and the legitimate aim”.315 

The Court is very careful in assessing the limitation of the access to justice guarantee. 

When there is total prohibition of applying to the court the Constitutional Court quashes the 

impugned provision. The Court considers this situation with outmost attention since legislative 

                                                           
314 Constitutional Court of Georgia, Decision #1/4/440 (April 4, 2008) II, para. 1  
315 Constitutional Court of Georgia, Judgment #2/6/624 (December 21, 2004) II, para. 2  
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branch leaves no room for the judiciary to balance political power.316 Below we will provide 

examples from different cases which will identify respective details of the tests more clearly.  

In one case the Court was assessing whether the prohibition of appealing the decision on 

sequester was constitutional for the non-defendant individual whose property was interfered. 

The respondent claimed that the legitimate aim for this prohibition was to avoid administrative 

impediments in the administration of criminal justice. The Court recognized the legitimate aim 

admissible, however found the impugned provision unconstitutional, since the blanket ban on 

the appeal could not be justified by the mere argument of administrative hindrance.317 

Plea bargaining in criminal justice was also appealed before the Court. The victim of the 

crime was claiming that he/she was unable to appeal the judgement rendered based on plea 

agreement. The Court found that the victim has the right to claim for civil redress and therefore 

found that there was interference in the access to justice guarantee. However, the Court 

recognized the impugned provision in full compliance with the Constitution. The limitation of 

access to justice clause was analyzed within the current procedural order, which was based on 

adversarial proceedings and where the victim’s legal position was minimized. The Court found 

that the interest of fast and effective criminal justice outweighed the victim’s individual interests 

and thus the provision was in full compliance with the Constitution.318 

Georgian law provided statute of limitation for reopening civil cases. Two respective cases 

were appealed to the Constitutional Court. In the first case that was decided in 2004, the Court 

found the law to be compatible with the constitution since it provided for the legitimate purpose 

– stability of a court decisions and respective legal order. The law was in compliance with 

respective procedural regulation also and proportionality requirements were met. 319 Later on, in 

another case the Court found the same provision was partially unconstitutional. The 

unconstitutionality was present in cases when the person didn’t know (and shouldn’t have 

known by other available means) about the grounds for reopening the case and the information 
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317 Constitutional Court of Georgia, Judgment #2/6/624 (December 21, 2004) II, para. 2 
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was made available him/her after passing 5 years statute of limitation period. The Court found 

that the impugned provision definitely had legitimate aim (stability of court decisions). However, 

the proportionality was not present since, the interests of the above mentioned persons were 

infringed unduly and no other remedy was made available to them.320 

Certain administrative impediments were found to be compatible with the access to justice 

regulation. The impugned provision defined that it was necessary to apply to the administrative 

institution first before addressing the court. The Court found this type of limitation in compliance 

with the Constitution.321 

There was the case when the lawyer applied to the Constitutional Court. The impugned 

provision empowered the judge to expel him for being late at the hearing without due reason. 

The Court stated that the hearing is necessary precondition for the access to justice clause. The 

legitimate aim was present in the case and it was the speedy proceedings. The logical connection 

was present between impugned provision and legitimate aim. However, the limitation wasn’t 

regarded as a minimal infringement and other avenues were recognized to be available for the 

legislator to limit the right. For that reason, the regulation was repealed.322 

The former mayor of Tbilisi applied to the Constitutional Court for the request to repeal the 

provision of the Criminal Procedure Code of Georgia which empowered the court to remove the 

defendant from his/her official position without oral hearing. The impugned provision had 

legitimate aim – speedy proceedings and was in logical connection with the legitimate aim. 

However, the provision was found to be disproportional since it empowered the court to make 

final decision even when there was factual dispute between parties. In this scenario, the party of 

the proceedings was refrained from providing arguments and therefore no other avenue was 

available for cross-examining the evidence produced by the prosecutor.323  

Enforcement of the decision is the part of the access to justice clause according to the 

Constitutional Court of Georgia. One applicant applied to the Court and requested to repeal the 
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provision of the “Law of Enforcement” which empowered the administrative body to suspend 

the execution of the judgment. The Court found the provision unconstitutional since this 

procedure was not less intrusive and administrative bodies could rely on other less restrictive 

solutions.324 

The Court examined several cases when the law prohibited access to justice. In one of the 

old cases, the law refrained prosecutors, judges and other officials to complaint in the court for 

labor related issues. The Court found the limitation unconstitutional.325 In another case, the 

applicant was demanding for repealing the provision, which restricted the right to appeal the 

methodology on the assessment of socio-economic situation to the court. The limitation was 

found to be disproportionate since no other avenue was available to the individuals.326  

As already mentioned above, the access to justice clause guarantees the right to apply to 

the Constitutional Court also. The Court has dealt with 3 cases where impugned provisions were 

restricting the right to complaint before the Constitutional Court or set respective hindrances for 

the constitutional litigation process.  

In the first case, the foreigners not residing Georgia and legal persons registered in other 

countries were restricted to apply to the Court. The Court found no legitimate aim for this 

limitation.327 Additionally it was defined that, when the law restricts access to the Constitutional 

Court it is per se unconstitutional if:  

1) Only the Constitutional Court is the remedy for the violation or; 

2) Restitution by the Constitutional Court, leads to different results and it is necessary for 

effective remedy; 

When these two grounds are in place, the Constitutional Court will find the law 

unconstitutional, irrespective of legitimate aims.328 

In the second case the applicant claimed that an interim measure in the Constitutional 

Court, which means temporal suspension of the operation of the impugned provision, was 
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326 Constitutional Court of Georgia, Judgment #1/2/434 (August 27, 2009) II, para. 12  
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hindered by the new amendment. According to it, when the decision on the suspension of the 

law was made by the Court, the law required the final decision to be rendered in 2 months 

period. The Court found that access to justice clause includes the Constitutional Court to be 

effective in operation. Interim measures are necessary for its effectiveness and therefore any 

impediment amounts to interference in access to justice clause. The Court found that this 

restriction was for the purpose of the protection of the rights of others (namely those people 

whose rights were restricted, when the law was suspended). However, the Court found that this 

restriction was not the minimum restriction and the legislator could have relied on other less 

restrictive alternatives. 329  

The third case was more complex and included vast majority of constitutional problems. In 

June 2016, the Parliament of Georgia adopted the law on reforming the Constitutional Court of 

Georgia. It was subject to mass controversy, the President vetoed the bill and referred it to the 

Venice Commission of the Council of Europe.330 Irrespective of resistance from national and 

international actors, the law was passed anyway. The opposition members of Parliament, NGOs 

and citizens applied to the Constitutional Court to assess the constitutionality of the impugned 

provisions. The applicants claimed that the law was in contradiction to the access to justice 

clause of the Constitution, since it diminished the effectiveness of the Court. It should be noted 

that Polish Constitutional Court has rendered the similar judgment.331 

The Court indicated that the legislative branch had limited discretion when regulating the 

legislation on the Constitutional Court. This discretion ends when the effectiveness, proper 

functioning and promptness of the Court is at risk.332 The legislator is also limited by the principle 

of separation of powers333 and basic human rights334. 

The first question before the Court was the 10-year life tenure of the judge of the 

Constitutional Court. The law defined that the judicial 10-year term expired automatically and 
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the individual judge was not given opportunity to end the case. The applicant was claiming that 

when the individual was applying to the Court and the judge was not able to end the case and 

this resulted in the necessity of rehearing, thus unduly prolonged the time of the proceedings. 

The Court stated that it was interference in the access to justice guarantee. Although the 

legitimate aim was present, balancing of interests was not at place. When the judge of the 

Constitutional Court ends the term and the new judge is not appointed by the respective state 

institution, which results in impossibility of rendering the judgment, the judge should be 

empowered to decide the case. For that reason, the impugned provision was found 

unconstitutional, since it disproportionally limited the access to justice clause.335 

The second question before the Court was the quorum of the court hearing. The Court is 

empowered to render the decision on the constitutionality of the organic law when at least 7 out 

of 9 judges are present. The applicant claimed that access to justice guarantee was interfered 

since this high quorum was too high for normal operation of the Court. The Court stated that the 

quorum might be unconstitutional, if it creates the problems at an institutional level or it creates 

the risks of impeding everyday operation of the Court.336 The Court found the existing quorum 

rule constitutional since, no such risks were present. ,.  

The third question was about the minimum necessary votes for rendering the decision by 

the Court when assessing the constitutionality of the Organic Law. The impugned provision 

reiterated that the Court (sitting in plenum337) can render the decision by the majority of in pleno 

branch (majority out of 9 judges – 5 votes). The Court stated that the minimum vote rule was not 

defined in the Constitution and therefore the legislator was empowered to regulate it. However, 

this legislative discretion was limited by the access to justice clause of the Constitution.338 The 

Court defined that for the purpose of Article 42 (Access to Justice Clause) the necessary vote 

                                                           
335 Ibid. para. 89 
336 Ibid. para. 105 
337 Plenum means 9 judges (full branch). In contrast, the Court can operate also within the chamber. There are two 
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of the organic law. 
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requirement is simple majority, rather than majority of in pleno composition.339 This reasoning is 

premised by the high moral and professional status of the judges of the Court. It is presumed 

that each justice is elected/appointed due to his/her high reputation and respective outstanding 

skills. Therefore, it is presumed that each justice makes correct judgement on individual case. 

When the judges make decision collectively, it is presumed that majority of each hearing makes 

correct reasoning. For that reason, ordinary rule for rendering the judgments of the Court for the 

purpose of access to justice clause is simple majority in each individual case.340 For that reason, 

the limitation of the general rule (by requiring in pleno majority in every case) of rendering the 

decisions/judgments was found to be unconstitutional. 

The next issue in the case before the Court was the interim measures. The legislation gave 

possibility of suspending the operation of the impugned acts when they could cause unavoidable 

consequences for the applicant. However, the law provided the possibility of suspending the 

piece of legislation at the admissibility hearing only. If the risks for the applicants appeared 

afterwards, they can’t motion for suspending the act temporarily. The Court reiterated previous 

case-law and stated that access to justice guarantee should not be illusory and on the other 

hand, it must be realistic. The Court additionally specified that the interim measure, namely 

suspending of the act, was necessary for the effective use of access to justice guarantee by the 

complainants. The Court premised its effectiveness to the competence of suspending the act at 

any stage of the hearing when there is respective risk.341 For that reason the law was repealed 

and found unconstitutional.  

In this case the fifth issue was also on suspending the impugned act. The regulation defined 

that when the applicant motioned for the suspension of the act, this should be done only by the 

plenum of the Court. For instance, when the chamber of the Court is hearing the case and there 

is respective motion, the case should have been examined by the chamber and if there was 

prima facie evidence for the suspension, it should be referred to the plenum of the Court. This 

regulation was found to be incompatible to the Constitution, since it defined for additional 
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procedural barriers which were not necessary and justified.342 In other words, no respective 

legitimate aim was identified. 

The seventh and the last issue before the Court was the delivery of the judgment of the 

Court. The impugned provision stated that the Court should read the full text of the judgement 

when delivering it. The Court found no legitimate interest for this regulation and therefore 

regarded the provision unconstitutional. The reasoning was that it hindered effectiveness and 

prompt operation of the Court.343 

 

Right to Effective Defense  

Right to effective defense is the cornerstone for the fair trial. Access to justice clause will 

be illusory and fictional, unless the party of the proceedings is not empowered with sufficient 

guarantees. The right to effective defense means the right to have the possibility of defending 

the interests personally and also with the assistance of the lawyer before the court.344 

The Court has identified several dimensions for this clause:  

• Quantitative – The guarantee doesn’t limit the person/defendant to have lawyers in the 

court. The law which restricted the number of lawyers per defendant was repealed;345 

• Qualitative – The clause ensures that the person should have the possibility of 

communicating with the lawyer for reasonable time period. It should not be unduly 

restricted. The meeting with the lawyer for maximum 1 hour per day was found 

unconstitutional.346 

The Court stated that the person should have the reasonable time and the possibility to 

prepare for the defense, also to meet the lawyer of his/her choice.347 
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The limitation of the right to defense was examined in the case where the applicant 

claimed that in absentia criminal proceedings were unconstitutional. In this case the general test 

of proportionality was used by the Constitutional Court. Additionally, the Court relied on ECHR 

case law and standards regarding in absentia proceedings.348  

There was also the case before the Constitutional Court, where the applicant was claiming 

that she was not entitled to have a possibility of oral hearing in the court of cassation. The votes 

in this case were split – two judges voted for the constitutionality of the impugned act and two 

other judges on the contrary. According to the legislation on the Constitutional Court, in this case 

the impugned provision is found constitutional. The justices, who voted for the constitutionality, 

relied on the argument that right to effective defense was not absolute right and it can be 

limited. The limitation was found to be justified for the economy of the judicial resources in the 

upper court instances.349  

 

Proportionality and the Test used by the Constitutional Court of Georgia for the 
Discrimination Cases 

Proportionality analysis is used by the Constitutional Court of Georgia for all civil and 

political rights. The components are almost identical, only mere difference can be stemmed from 

respective case law of the Court. However, the Court elaborated different test for the 

discrimination cases. It is also based on the balancing of interests. The Court checks inequality 

between two/more persons and at the end checks the causes and reasons for this difference. At 

this last stage, the Court looks at different interests and uses balancing, similar to traditional 

proportionality analysis.  

The Court differentiates two types of cases when assessing the discrimination:  

1) When the law treats equal persons unequally; 

2) When the law treats unequal persons equally; 
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For the both scenarios, the Court assess whether there is a discrimination. Discrimination 

ground is not based on the principle of numerus clausus and can be based on any identifiable 

ground.350  

When the Court finds that there is inequality between two/more persons (or groups) based 

on respective ground(s), it goes to the assessment on the alleged discrimination. For that reason 

the Court has elaborated two tests: (1) Rational Differentiation Test; (2) Strict Test. The first test 

is used when the difference between comparators is not high. On the other hand, when the 

difference is high or the ground of alleged discrimination is explicitly enumerated in the 

Constitution, the Court uses the strict test. 

• Rational differentiation test is used by the Court when the difference is rational, which 

means that the difference is realistic, inevitable or necessary. For the second step of 

this test, the Court assess whether there is rational and realistic connection between 

objective reasons of difference and the results of its effects; 

• Strict Test means that the state has to provide for the legitimate aim and it should be 

absolutely necessary to use differentiated approach. In other words, the state should 

provide arguments for compelling state interest.351  

The Court takes into account the reason for the differentiation (legitimate aim) and checks 

whether it is justified. For that part, traditional proportionality analysis and equality tests are 

quite similar. They are both based on balancing and the Court is using some legislative and 

factual arguments in its reasoning. 
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Social Rights and Proportionality in Georgian Constitutional Adjudication 

Introduction 

Social rights352 are an integral part of human rights. Yet, the justiciability of social rights 

remains intensely contested for long. Despite the legal and often ideological contradiction over 

this issue, it is safe to say that the constitutional courts of several states have already discussed 

cases involving the question of constitutionality of legislation with regard to social rights. Court 

opinions concerning social rights have raised genuinely new questions in political and legal 

sciences. One of such issues is related to the use of proportionality principle in the social rights 

constitutional adjudication. 

Proportionality principle is nearly the only universal and exclusive mean for defining the 

content of human right and determining the extent of its lawful limitation. While referring to 

proportionality as the mean of constitutional control over human rights, scholars primarily mean 

civil and political rights under them. However, now, when social rights invade the constitutional 

court rooms, it is important to determine how this principle and social rights interrelate.  

This article is aimed at analyzing the relation between proportionality principle and social 

rights. The first part discusses the main idea of proportionality principle and the path of its 

development. In this context, the focus is made on the use of proportionality in the process of 

constitutional control over social rights. This part of the article concerns the constitutional court 

practices in different countries with regard to social rights. The second part of the article studies 

the case law of the Constitutional Court of Georgia regarding social rights. In the final part of the 

article, we will try to generalize the practice of the Constitutional Court of Georgia and present it 

in relation to the principle of proportionality. As the study of mentioned decisions reveals, the 

Constitutional Court of Georgia, though implicitly, still uses a few elements of proportionality 

principle while reviewing human rights. 

 

                                                           
352 The answer to the question – which rights are meant under social rights – is heterogeneous. For the goals to 

be reached in this article, under social rights we mean the rights given under the International Covenant on 
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and healthcare. 
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Proportionality as a Paradigm for Constitutional Review of Rights 

To speak of human rights is to speak of proportionality.353 Proportionality, as the 

determining principle of the idea of human rights, has permeated the liberal theory of human 

rights and defined the methods of reviewing violations of rights. Historical geography of 

proportionality principle shows that it originates in the public law of Germany at the beginning of 

the 19th century and, through integration into the European law, it makes first for western 

European states and then finds its way to England, Ireland and Canada; then it leaves for New 

Zealand and Australia and then South Africa; once the Soviet Union collapses, it penetrates 

central and eastern European states and later finds itself in South Caucasus; gradually it enters 

Asian and South American countries.354 Having waded through the hurdles of continental law, 

common law, Asian and hybrid legal systems definitely emphasizes how successful and legally 

flexible the principle of proportionality is.355 

Proportionality principle and the constitutional-judicial test based on it, as a rule, are 

exercised through a three-stage research. After the government has shown that its action, which 

infringed the constitutional rights in question, had a legitimate purpose, courts across the globe 

undertake a proportionality analysis. First, it will examine whether the means that were applied 

further the legitimate governmental end (the rationality test); second, whether the government 

chose the least restrictive means to further that end (the necessity test); third, whether benefits 

of the governmental objective are proportionate to the violation of the constitutional rights (the 

balancing test).356 The success of proportionality principle can be explained by different reasons. 

Some scholars note that, a standardized test of proportionality allows the constitutional court to 

                                                           
353 Huscroft/ Miller/ Webber: Introduction in Proportionality and the Rule of Law: Rights, Justification, Reasoning, 

2014, pp.1-3 
354 Barak, Proportionality: Constitutional Rights and their Limitations, 2012, pp. 178-201 
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the United States. See: Yowell: Proportionality in the United States Constitutional Law in Reasoning Rights: 
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rule the case flexibly, though without any abused discretion.357 This position implies that 

proportionality test is a response to the risk concerning judicial encroachment into the power of 

political bodies. Besides, proportionality principle allows the court to discuss not broad political 

issues, but specific facts and the context where these facts currently occur.358 

Some other scholars associate the prevalence of proportionality with the trauma of the 

World War II that is suspicion toward popular democracy and unchecked political power. Under 

this approach, every government action is in need of justification, since justification, rather than 

mere authority, is the main source of legitimacy.359 It is believed that the state policy is as much 

lawful as it is substantiated: the mentioned three-stage test of proportionality tests the quality 

of this substantiation. 

While being spread, proportionality principle gets criticized as well.360 One of the most 

influential critics of the principle is Jürgen Habermas,361 who believes that proportionality is 

irrational and deprives the rights of their real, normative power. According to this point of view, 

if the idea of the right is contextual and its limitation depends upon the degree of arguments 

from the state, then the rights have no stable meaning and they just represent mere aims and 

values. Despite this and other critical attitudes, the efficiency of the proportionality test, as a 

legitimate instrument for reviewing violations of rights, has never been vigorously questioned. 

 

 

 

                                                           
357 The language of constitutional provisions is general and ambiguous and the Constitutional Court has the 

possibility of wide discretion while interpreting them. See: Alexy: Constitutional Rights, Balancing, and 

Rationality, 2003, pp. 135-140  
358 Eskridge: Pluralism and Distrust: How Courts Can Support Democracy by Lowering the Stakes of Politics, 2005, p. 

1279; See also: Sunstein: Incompletely Theorized Agreements, 1995, p. 1733 
359 Cohen-Eliya/ Porat: Proportionality and the Culture of Justification, 2011, p. 463; See also: Mureinik: A Bridge to 

Where? Introducing the Interim Bill of Rights, 1994, p. 31 
360 See, e.g. Urbina: A Critique of Proportionality, 2012, p. 49; See also: Möller: Proportionality: Challenging the 

Critics, 2012, p. 709 
361 Habermas: Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy, 1996 
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Social Rights and the Principle of Proportionality - Comparative Perspective 

The relation between social rights and proportionality is one of the under-researched 

issues in the human rights theory and practice. On one hand, it is certain that proportionality is 

almost an exclusive mean in defining the content of human right and determining the extent of 

its lawful limitation, but one question that remains obscure is: what is the influence of the 

proportionality test with regard to social rights? The relation between social rights and 

proportionality has become especially vital in the last two decades,362 when the justiciability of 

social rights attains different level of significance and dimension. 

This uncertainty is partly determined by liberal political theory of the 20th century. There 

have been several conventional arguments against the justiciability of social rights. According to 

the first approach, social rights are positive and civil-political rights are negative; the preference, 

due to this argument, should be given to the negative right.363 Many scientists already note that 

each right implies positive and negative responsibilities of the state at the same time. According 

to the second argument, social rights are costly, expensive rights and civil and political rights are 

free of charge, with no expenses. The supporters of this idea forget that in some cases it is 

possible to ensure social rights without expenses and realization of civil and political rights calls 

for material resources.364 According to the third argument against social rights, the constitutional 

court has no ability to judge social rights due to the principles of the separation of power. This 

argument is counterweighed by the examples of decisions made by the courts of several 

countries throughout the world including Lithuania, Hungary, Germany, Canada, India, Africa, 

and several Latin American countries.365 

                                                           
362 The growing number of cases involving judicial review of social rights is determined by different reasons: the 

consequences of colonialism in India, Apartheid legacy in South Africa, financial crisis in Europe and North 

America, the impact of Military Regimes in Latin America, inequality and poverty caused by the collapse of the 

Soviet Union and transition to free market economy in former socialistic states. 
363 See, e.g.: Lavrysen, L., Human Rights in a Positive State: Rethinking the Relationship between Positive and 

Negative Obligations under the European Convention on Human Rights (Intersentia, 2016); 
364 See, e.g.: Holmes, S., Sunstein, C. R., The Cost of Rights: Why Liberty Depends on Taxes (New York & London, 

2010); 
365 We have to note that despite similarities there are differences between social and civil-political rights. See, e.g.: 

Atria, F., Social Rights, Social Contract, Socialism, Social and Legal Studies, 24(4) (2015) p. 598). However, as this 
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Indeed, the courts of different states have made huge progress with regard to the 

justiciability of social rights in the last two decades. Observation of court decisions reveals that 

courts use different methods of reviewing social rights violations. These practices undoubtedly 

differ,366 but most of them are considerably related to the test of proportionality and show the 

tendency of its further development and its positive use in the light of social rights. 

There is a very good example of using proportionality test in the practice of the Canadian 

Supreme Court. The Canadian Supreme Court also utilizes a structured use of proportionality. In 

the famous NAPE case, the Court approached the impact of the financial crisis on the scope 

available to the elected government to take measures, admitting that a significant scope must be 

available to elected governments, under the condition however that all measures are subject to 

proportionality. The decision enunciated that courts will continue to look with strong skepticism 

at attempts to justify infringements of Charter rights on the basis of budgetary constraints. 

However, the decision also reads that the courts cannot close their eyes to the periodic 

occurrences of financial emergencies.367 

In Latvia, the constitutional court considered that there had been an infringement of the 

rights of pension recipients to social security. The court indicated that even during the economic 

recession the government cannot decline social responsibility and noted that it is obliged to 

work out coordinated, properly deliberated legislation while planning and implementing its 

social policy. The court explained that the legislator is required to meticulously and carefully 

analyze and envisage the consequences while working out social policy. The court also 

enunciated that the lawmaker, in this case, had not "carried out objective and well-weighed 

analysis neither regarding the consequences of the adoption of the impugned provisions, nor 

regarding other, less restrictive means for the attainment of the legitimate end. Using the 

                                                                                                                                                                                             
issue is beyond the interests of this article and it entails different critical theories to be reviewed, we will not extend 

further here; 
366 The Constitutional Courts use different models while reviewing social rights, including dialogic, categorical, 

managerial, peremptory models. See: Young: A Typology of Economic and Social Rights Adjudication: Exploring 

the Catalytic Function of Judicial Review, 2010, p.  
367 Newfoundland (Treasury Board) v. N.A.P.E., 2004 S.C.C. 66, [2004] 3 S.C.R. 381 (Can.) 
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proportionality principle, the court arrived at the conclusion that the legislative body of Latvia 

had violated the constitutional social rights and the principle of proportionality.368 

The Constitutional Court of South Africa also had to judge the constitutionality of social 

rights limitation. In the famous case of Grootboom, the court examined constitutionality of the 

state’s policy on the right to decent housing. Referring to the constitution, the court noted that 

the government is required to carry out reasonable legislative actions and take care of it to be 

realized progressively, taking into account the extant resources. Within this obligation, as the 

court indicated, the state is lawfully bound to have at least a plan how to solve the problem of 

housing. After having studied the pertinent policy, the court concluded that state already had a 

long-term plan how to realize this right, but it had not worked out a plan how to solve the 

immediate problem of providing temporary residence facilities for the homeless. Since the 

problem was partially solved by the government, the court found the state policy of housing 

incompatible with the constitution.369 

The justiciability of social rights is opposed not only by the supporters of the liberal theory 

of human rights, but by those who fight for social rights in the political area. They believe that 

judicial review of social rights vitiates important political and economic issues and turn them into 

legal questions, thus diminishing real power and significance of social rights. According to this 

point of view, it is impossible that the problem concerning social welfare be solved by the court - 

the least democratic and inherently most conservative branch of government.370 (We certainly 

cannot oversee the fact that the wave of judicial amenability of social rights had no significant 

impact on social inequality.371 We will revert to this issue after having discussed the practice of 

the Constitutional Court of Georgia.) 

                                                           
368 Constitutional Court of the Republic of Latvia, 2009-43-01 
369 The Government of the republic of South Africa and others v. Irene Grootboom and others, 2001  
370 About the democratic deficit see: Waldron: Law and Disagreement, 2004, pp. 209-282 
371 Professor Lehman, while reviewing the practice of the Constitutional Court of South Africa, notes that 

constitutionalisation of social rights and their further review had no significant impact on social inequality and 

poverty. Since the post-apartheid transformative constitution was adopted a decade has passed and 40 percent of 

South Africans are unemployed and 30 percent of them have no decent living conditions. Lehman notes that one of 

the prime reasons for such consequences is the test/method improperly used by the court, while judging social 
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Social Rights and the Principle of Proportionality in Georgia 

The preamble to the Constitution of Georgia declares that establishing a welfare state is 

the firm will of the citizens of Georgia. The principle of welfare state must be regarded as a 

material, state goal determining principle of the constitution.372 Besides the social state 

principle, the Constitution of Georgia also includes a few social rights. The constitution 

recognizes the right for education, according to which the state takes on the responsibility to 

fully finance basic education (Article 35); it is recognized that everyone has the right to live in 

healthy environment and enjoy the natural and cultural environment and to enjoy accessible 

free medical aid in accordance with a procedure prescribed by law (Article 37); the constitution 

obliges the state to promote the unemployed citizen to be employed and provide him/her with a 

minimum standard of living, as determined by law (Article 32); the constitution also prohibits 

forced labor and obliges the official authorities to create decent labor conditions (Article 30); the 

constitution also secures the right for to trade unions (Article 26) and the right to strike (Article 

33). 

Despite this, it is widely accepted that the second chapter of the Constitution of Georgia 

contains a narrow list of social rights. The scarcity of social rights is especially noticeable in 

contrast with other former Soviet states. Sadurski has found out that the Constitution of Georgia 

is one of the two exceptions in the former soviet states, which do not include a wide range of 

social and economic rights.373, We cannot find fundamental rights, determined by the 

international law of human rights, such as the right to housing and social security, in the 

Constitution of Georgia. 

Despite a narrow list of social rights, the Constitutional Court of Georgia has made some 

very important decisions in this direction. We will discuss these decisions separately. Although 

they were not made using the proportionality test explicitly, the analysis reveals that the 

                                                                                                                                                                                             
rights. See: Lehman: In Defense of the Constitutional Court: Litigating Socio-Economic Rights and the Myth of the 

Minimum Core, 2006, p. 163 
372 Loladze: The Principles of Welfare State (unpublished article, in author’s possession) 
373 Sadurski: Constitutional Courts in the Process of Articulating Constitutional Rights in the Post-Communist States 

of Central and Eastern Europe. Part I: Economic and social rights, 2002 

 



105 

 

Constitutional Court of Georgia still follows the principles of proportionality while judging social 

rights. 

The Case of Social Benefits of Veterans374 

The Constitutional Court of Georgia indicated that the rights to social security is covered by 

Article 39 of the Constitution of Georgia, which implies recognizing the rights that are not 

explicitly given in the second chapter of the Constitution but stem from its principles. 

The decision emphasized responsibilities of the government in securing social rights. As the 

court considered, the government must guarantee at least a minimum standard of social security 

and its actions in this direction must be stable, evolutionary and distinguished with positive 

dynamics. According to the decision, by adopting controversial norms, the government ignored 

this requirement. 

The court indicated that distribution of goods in terms of market economy does not 

exclude the possibility of imposing special benefits for certain categories of citizens, which may 

be regarded as the expression of public support and solidarity. The court considered that the 

government is obliged to guarantee at least a minimum standard of social rights of its citizens, 

using the extant resources; governmental actions in this direction must be stable, evolutionary 

and distinguished with positive dynamics. The court also indicated that in this particular case, the 

benefits were not reasonably reduced but made so nominal that it carries only symbolic 

significance. Thus, the court did not directly use the proportionality principle, but still relied on a 

very important element of proportionality test, such as limitation of the right with the least 

restrictive means. 

                                                           
374 The decision made by the Constitutional Court of Georgia on April 18, 2002, N1/1/126, 129, 158 on the case 

Citizens of Georgia – (1) Bachua Gachechiladze, Simon Turvandishvili, Shota Buadze, Solomon Sanadiradze and Levan 

Kvatsbaia, (2) Vladimer Doborjginidze, Nineli Andriadze, Guram Demetrashvili and Shota Papiashvili, (3) Givi 

Donadze against the Parliament of Georgia. 
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The Case of Electricity Pricing375 

There was a constitutional lawsuit against several statutory acts concerning electric power 

distribution. The issue of constitutionality of privatization of certain electricity transmitting lines 

was also reviewed. However, the core topic of discussion was the electricity tariff and the rule of 

fixed billing.  

The decision emphasized the importance of securing the rights of consumers who are 

unable to pay the bills and the obligation of the government in provision of vitally necessary 

goods for such citizens. The Constitutional Court examined that electricity tariffs stymied and 

burdened the consumers, which was not in accordance with the principles of welfare state. The 

decision also made emphasis on the responsibility of the elected government to mitigate the 

hard consequences of unstable economy and as the court considered this responsibility must be 

taken by the government. Besides, the state has to take on this responsibility by taking not 

perfunctory and superficial but active measures. The court considered that the actions carried 

out by the state should not be merely nominal and symbolic but actually mitigate hard 

conditions for the citizens. 

 

The Case of Professors376 

In this case, the Court examined constitutionality of law concerning the right to work of 

university professors. The court indicated that the constitution not only prohibits forced labor, 

but also secures the rights to work and denies their arbitrary limitation. Under the idea of the 

right to work, the court meant the right to choose a job and also the right to do this job in decent 

conditions, to be secured against unemployment and the regulations which directly allow the 

possibility to be dismissed in a groundless, unfair and arbitrary manner. As the court claimed, 

                                                           
375 The decision made by the Constitutional Court of Georgia on December 30, 2002, N1/3/136 on the case the 

citizen of Georgia Shalva Natelashvili against the Parliament of Georgia, the President of Georgia and Georgian 

National Energy and Water Supply Regulatory Commission. 
376 The decision made by the Constitutional Court of Georgia on October 26, 2007, N2/2-389 on the case the citizen 

of Georgia Maia Natadze and others against the Parliament of Georgia and the President of Georgia. 
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labor, on one hand, is the way to maintain a person materially, but on the other hand it is the 

means for personal self-realization and development. 

While reviewing the restriction of professors’ right to work, the court indicated that the 

legislator is not obliged to wait for the expiration of term of office for a certain official and then 

start to carry out a reform in different fields. However, the court explained that while planning 

the reform the legislator must have evaluated the situation and juxtaposed the legitimate 

interest of the reform and the professors’ constitutional right to work. In this light, the Court, 

referring to the proportionality principle, concluded that in this particular case the benefits 

obtained from the reform outweighed the negative consequences of limiting right to work and, 

thus, the principle of proportionality had not been violated. 

 

The Case of Social Aid377 

The law of Georgia on social protection prohibited individuals to challenge before the court 

the amount of social benefits and eligibility criteria for receiving social aid, prescribed by the law. 

The complainant, the public defender of Georgia, believed that it violated the right to defend 

your rights of social security and social protection. 

The court indicated in the decision that Article 42 of the Constitution of Georgia envisages 

the right of judicial accessibility not only in case the right is violated, but also while resolving the 

issues, which can influence the content and restriction of the person’s right. The debatable norm 

was interpreted by the court as a prohibition of lawsuit in common and constitutional courts and 

considered the norm to be restricting the right to a fair trial. Therein, the claim was satisfied and 

the norm was declared unconstitutional. 

The positions of the court members split with regard to the constitutional review of the 

right of social security and social protection. The minority of the Court believed that the right of 

social security stems from the principle of welfare state prescribed in preamble of the 

Constitution of Georgia. The minority opinion reads that the principle of welfare state is not just 

                                                           
377 The decision made by the Constitutional Court of Georgia on August 27, 2009, N1/2/434 on the case the public 

defender of Georgia against the Parliament of Georgia. 
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a declarative, programmatic statement, which does not impose any obligations on the state in 

certain time and space. In the concurring opinion, judges stated that the principle of welfare 

state provides the government with a wide discretion to select the ways to secure social rights, 

but there are two unconditional obligations: recognition of social rights by the legislation and 

providing a person with a minimum standard of living in case she is indigent or disabled. As the 

judges believe, in this case the state has no choice and denying this responsibility ignores the 

principle of a social state. 

The Impact of the Proportionality Adjudication on Social Rights 

Cass Sunstein, a prominent American legal scholar in the field of constitutional law,  wrote 

as soon as the constitutions were adopted in the central and eastern European states , that 

inclusion of  social rights in the constitutions of former socialistic states’ was a large mistake, 

possibly a disaster.378 Sunstein develops an ambiguous approach towards constitutionalisation of 

social rights: he is against involving social rights into the constitution only in those countries 

which are undertaking transition from the authoritarian and specifically communistic into free 

market models; he believes that unregulated free market relations, that exert pernicious 

influence on the social policy, are in direct conflict with social rights.379 Thus, it is argued that 

entrenching social rights in the constitution and enabling constitutional review of social rights 

will impede the process of forming free market economy. 

Indeed, the Constitutional Court of Hungary, while considering the case of one of the social 

rights, stroke down a set of social laws adopted by the legislative body, which was based on the 

austerity policy.380 All of a sudden, the government of Hungary, on the demand of international 

financial institutions, including International Monetary Fund, completely changed the state’s 

legislation concerning retirement policy and social security. The Constitutional Court indicated 

that the government has the certain leeway to carry out a reform in socio-economic direction, 

                                                           
378 Tushnet: Weak Courts, Strong Rights: Judicial Review and Social Welfare Rights in Comparative Constitutional 

Law, 2009, p. 227 
379 Ibid. p. 234 
380 Solyom/ Brunner: Constitutional Judiciary in a New Democracy: The Hungarian Constitutional Court, pp. 322-332, 

2000 
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but it also noted that sudden and inadvertent changes put the citizens into unstable and 

unsecure conditions; the court indicated that while planning such reforms, the state must 

consider the transition period, when the citizens can rearrange their legitimate expectations and 

plans; relying on the proportionality principle the court also noted that such short-term social 

benefits as the aid for pregnant women, should only be restricted in exceptionally critical 

situations.381 

Andras Sajo, the prominent Hungarian constitutional law scholar and later the Judge of the 

European Court of Human Rights, referred to the decision of the Constitutional Court of Hungary 

as a disaster.382 Like Sunstein, for him, satisfying the demands of international financial 

institutions was the premise for development of social security system in Hungary and therefore, 

as he believed, this decision endangered the process of transition into a free market model. 

This decision made by the Constitutional Court of Hungary, by its judgment and recognition 

of social security principles, resembles the decisions made by the Constitutional Court of 

Georgia, including the cases discussed above on electricity tariffs and the professors’ case. The 

Constitutional Court of Georgia in the case of electricity pricing, emphasized the state’s 

obligation to secure social rights, mitigate the influence of unstable economic consequences and 

take the responsibility ease off austere living conditions; as for the professors’ case, the court 

admitted the state had the right to carry out reforms, but therein indicated that the state had to 

ponder and realize these reforms in accordance with the constitutional rights. These decisions 

made by the Constitutional Court of Georgia have not drawn international attention, but 

intrinsically they are similar to the Hungarian far-famed case. 

It is interesting what the impact of the decision of the Constitutional Court of Hungary was 

on the process of free market transition and austerity reforms. Professor Scheppele, who studied 

the impact of the Hungarian case law, argues that the disaster that critics of the Court predicted 

did not come to pass. 383 She claims that the court did not actually prohibit the free market 

                                                           
381 Ibid.  
382 Interestingly, the title of Sajo’s article is “How the Rule of Law Killed Hungarian Welfare Reform”. See: Sajo, How 

the Rule of Law Killed Hungarian Welfare Reform, 5/1, 1996 cited in: Tushnet, 2009, p. 235 
383 Scheppele: A Realpolitik Defense of Social Rights, Texas Law Review, 82, 2004, p. 1921 cited: Tushnet, 2009, p. 

236 
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economic model; as well as, it did not support the communistic economic model;384 but the 

court demonstrated the importance of well-thought-through policy choices. According to 

Scheppele, the Hungarian Constitutional Court told the international lenders that they have to 

adjust their commitment to austerity in the light of the lenders' own commitment to the ideal of 

the rule of law.385 

 

Concluding Remarks: the Political and the Legal in Social Rights Adjudication 

The relation between social rights and proportionality and the use of proportionality 

principle in the judicial review of social rights revealed not only new important meanings in the 

fields of social rights, but a new dimension of the proportionality principle as well. The 

proportionality principle in case of civil and political rights is the mechanism against violation of 

rights, while it may be considered as a determiner of the content of the right with regard to 

social rights.386 

The study of the decisions made by the Constitutional Court of Georgia and the court of 

other states reveals that the judicial review of social rights using the proportionality principle 

allows different branches of the government to discuss the correlation between their policy and 

a social right in question. Under proportionality analysis, the government has to substantiate 

that, while working on certain social and economic policies, it comprehensively studied the issue 

and chose the least restrictive means for reaching the goal. Consequently, political decisions are 

made by political bodies, but they have to justify their decisions before courts. 

The possibility that social legislation worked out by a political body may appear in the 

constitutional court forces the legislator to carefully and mindfully consider the process of law-

making in the field of social and economic rights. Thus, the proportionality principle not only 

appears in court rooms but it also occupies the political area and forces the political bodies to 

                                                           
384 Ibid. 
385 Ibid. 
386 Contiades/ Fotiadou: Social rights in the age of proportionality: Global economic crisis and constitutional 

litigation, 2012, p. 665 
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carefully set the legitimate governmental ends and elaborately and thoroughly choose the 

means that are least restrictive and proportional towards social rights. 
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